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dence  in  case,  vol.  vii,  p.  455. 

Effect  of  failure  to  move  for  non- 
suit, vol.  xiii,  p.  469. 

Necessity  of  exception  to  erroneous 
charge,  vol.  iii,  p.  234. 

Availability  of  objection  that  ver- 
dict is  against  weight  of  evidence, 
vol.  XV,  p.  380. 

Introduction  of  evidence  on,  vol.  iv» 
p.  127. 


Reversal  when  appellant  entitled  to 
only   nominal   damages,   vol.   viii. 

p.  155- 
Extent  of  relief  on  appeal  to  county 

court  on  the  law,  vol.  viii,  p.  294. 
Award  of  new  trial  on  reversal  by 

county  court,  vol.  xii,  p.  124. 
Limiting  time  to  appeal  to  appellate 

division,  vol.  xi,  p.  447. 
Dismissal  by  appellate  division  for 

default  of  printed  papers,  vol.  vii, 

p.  484. 
Unanimous     decision     of     appellate 

division,  vol.  vii,  p.  229. 
What  is  appealable  to  the  court  of 

appeals   under   the   new   constitu- 
tion, vol.  iii,  p,  276;  vol.  viii,  p. 

246. 
Time  to  appeal  to  court  of  appeals, 

vol.  vii,  p.  125. 
Certification    of    questions    to    the 

court  of  appeals,  vol.  vii,  p.  28. 
Procedure  on  remittitur  of  court  of 

appeals,  vol.  xiv,  p.  350. 
Harmlessness  of  error  in  admitting 

or  excluding  evidence,  vol.  xi,  p. 

18. 
Improper   remarks   of   cotmsel,   vol. 

XV,  p.  368. 

ARREST. 

Affidavits  on  information  and  belief, 

vol.  ii,  p.  58. 
Motion     to     vacate     order     of,     on 

merits,  vol.  iii,  p.  43. 
Sufficiency  of  information  to  support 

warrant  of,  vol.  x,  p.  178. 
Authority  to  make,  vol.  x,  p.  44. 

ASSAULT. 

Provocation    as    defense    to    action 
for,  vol.  xi,  p.  329. 

ASSIGNED  COUNSEL. 

Compensation    of,    vol.    vii,   p.    119; 
vol.  x,  p.  316. 

ASSIGNMENT    FOR    BENEFIT    OP 
CREDITORS. 

Fraud    in    general    ass"_ 
withholding  assets,  etc.,  • 

231. 
Operation     on     trade-ma 
will,  etc.,  vol.  vi,  176. 

ASSOCIATIONS. 

Protection   of  membership 
P-  155. 
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ATTACHMBNT. 

Affidavits  on  information  and  belief, 

vol.  ii,  p.  58. 
Proof  of  cause  of  action  to  sustain, 

vol.  ii,  p.  359. 
Levy  on  choses  in  action,  vol.  iv,  p. 

345. 
Conjunctive  and  disjunctive  recitals 

in  warrants  of  attachment,  vol.  v, 

p.  41. 
"Actual  custody"  on  attachment  or 

execution,  vol.  vi,  p.  118. 
Action  in  aid  of,  vol.  iii,  p.  92. 

ATTORNEYS. 

Disbarment  of,  vol.  vii,  p.  i. 

Substitution  of,  vol.  i,  p.  352;  vol. 
ix,  p.  224. 

In  justices'  courts,  vol.  xv,  p.  423. 

Effect  of  and  remedies  for  un- 
authorized appearance,  vol.  viii,  p. 

315. 

Authority  of  attorney  after  judg- 
ment, vol.  vi,  p.  406. 

Champerty  and  maintenance  in  re- 
lation to,  vol.  xi,  p.  283. 

Negligence  of,  vol.  vii,  p.  381. 

Liability  for  disbursements,  vol.  vii, 

p.  398. 
Summary  remedy  of  client  against 
attorney,  vol.  vi,  p.  6;  vol.  viii,  p. 

309- 

Verification  of  pleading  of  corpora- 
tion by  attorney,  vol.  vii,  p.  373. 

Privilege  as  to  libel  and  slander,  vol. 
X,  p.  68. 

Waiver  of  privileged  communica- 
tion, vol.  vii,  p.  343. 

Value  of  attorney's  services,  vol.  x, 

p.  350. 
Compulsory  reference  in  action  for 
services,  vol.  ii,  p.  272;  vol.  xiv. 

Compensation  of  assigned,  vol.  vii, 

p.  119;  vol.  X,  p.  316. 
Title  to  costs,  vol.  vi,  p.  336;  vol.  x, 

p.  401. 

Lien. 

Enforcement  of,  vol.  viii,  p.  74. 

In  surrogate's  court,  vol.  vii,  p.  165. 

Enforcement  of,  in  surrogate's  court, 

vol.  X,  p.  32. 
On  alimony,  vol.  vii,  p.  257. 
On  trust  property,  vol.  x,  p.  i. 
In    supplementary   proceedings,   vol. 

xi,  p.  454. 


AUTOMOBILES. 

Use  of  highways  by,  vol.  x,  p.  97. 
Regulation  of  speed  and  uses,  vol. 
xiv,  p.  391. 

BAIL. 

Disposition   of  money   deposited  in 

lieu  of,  vol.  xi,  p.  365. 
Extent  of  liability,  vol.  xv,  p.  391. 
Remission  of  forfeiture,  vol.  xiii,  p. 

27. 

BAILl^IENT. 

Duty  of  pledgee  to  defend  title  and 
possession,  vol.  ii,  p.  no. 

Liens  of  bailees,  vol.  x,  p.  130. 

Enforcement  of  liens  of  bailees,  vol. 
xiii,  p.  107. 

Lien  of  cartmen,  vol.  xiii,  p.  154. 

BANKRUPTCY. 

Debts  barred  by  discharge,  vol.  viii, 

p.  281;  vol.  X,  p.  410. 
Discharge  of  alimony  by,  vol.  x,  p. 

116. 
Of  contractor;  effect  on  mechanic's 

lien,  vol.  xv,  p.  75. 
Of  tenant;  effect  on  lease,  vol.  xiv, 

P-  379. 
Scope    and    effect    of    composition 

agreements,  vol.  xiv,  p.  28. 
Pleading  discharge,  vol.  xiii,  p.  i. 
Cancellation  of  judgments,  vol.  xv, 

p.  114. 
Preferential    transfers,    vol.    xii,    p. 

240. 

BANKS. 

Liability  of  savings  banks  for  pay- 
ments on  forged  checks  and  re- 
ceipts, vol.  xiv,  p.  81. 

BICYCLES. 

Maintenance    of    highways    in    safe 

condition  for,  vol.  viii,  p.  116. 
Sidepaths,  vol.  x,  p,  5. 

BILLS,  NOTES,  AND  CHECKS. 

What  constitutes  value,  vol.  ix,  p. 
201. 

What  notice  destroys  bona  fides  of 
transferee,  vol.  viii,  p.  217. 

Certified  checks,  vol.  xiv,  p.  439. 

Necessity  of  demand  on  demand 
note,  vol.  xi,  p.  187. 

Suspension  of  right  to  sue  by  ac- 
ceptance of  note,  etc.,  vol.  iv,  p. 
282. 


L 
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Liability  of  savings  banks  for  pay- 
ments on  forged  checks  and  re- 
ceipts, vol.  xiv,  p.  8i. 

Waiver  by  endorser  of  demand  and 
protest,  vol.  xiii,  p.  144. 

Service  of  notice  of  protest  and  dis- 
honor, vol.  vii,  p.  100. 

BlliliS  OF  PARTICULARS. 

In  action  for  negligence,  vol.  xv,  p. 

171. 
In  courts  not  of  record,  vol.  vii,  p. 

369. 

BLASTING. 

Trespass  by,  vol.  iii,  p.  328. 

BONDS. 

Action  at  law  on  bond  secured  by 
mortgage,  vol.  xii,  p.  465. 

BOOKS  OF  ACCOUNT. 

As  evidence,  vol.  vii,  p.  470. 

BROKERS. 

Authority  of  real  estate  brokers, 
vol.  xiii,  p.  322. 

BURIAL. 

Custody  of  corpse  and  place  of 
burial,  vol.  xiv,  p.  430. 

CALENDAR. 

Preference  on,  vol.   iv,  p.  253;   vol. 

viii,  p.  483. 
Short   cause   calendar   practice,   vol. 

X,  p.  308. 

CARRIERS. 

See  Railroads. 
Ejection   of   passenger   for   miscon- 
duct, vol.  xiii,  p.  56. 
Merchandise  as  baggage,  vol.  xv,  p. 

353- 
Lien  of  cartmen,  vol.  xiii,  p.  154. 

CARTMEN. 

Lien  of,  vol.  xiii,  p.  154. 

CASE  ON  APPEAL. 

Waiver  of  right  to,  vol.  xiii,  p.  281. 
Settlement  of,  vol.  v,  p.  287. 
Form  of,  vol.  vii,  p.  492. 
Certificate   of   completeness   of  evi- 
dence, vol.  vii,  p.  455. 


CERTIFICATION. 

Of  questions  to  the  court  of  appeals, 
vol.  vii,  p.  28. 

CHAMPERTY        AND        MAINTEN- 
ANCE. 

In  relation  to  attorneys,  vol.  xi,  p. 
283. 

CHATTEL  MORTGAGES. 

Time  and  place  of  filing,  vol.  i,  p. 

85;  vol.  xiii,  p.  ^gS. 
Refiling,  vol.  ix,  p.  427. 

CHILDREN. 

Adoption  of,  vol.  vii,  p.  33. 

Liability  of  parents  for  support  of 
minor,  vol.  i,  p.  296. 

Custody  of,  after  divorce  or  separ- 
ation, vol.  vii,  p.  300. 

CLUBS. 

Remedies  for  protection  of  member- 
ship, vol.  XV,  p.  155. 

COLLEGES. 

Expulsion  of  students,  vol.  xi,  p. 
127. 

COMMirTEE. 

Selection  for  incompetent,  vol.  ix, 
p.  448. 

Discharge  of  incompetent  from  cus- 
tody of,  vol.  xii,  p.  362. 

Removal  of,  vol.  xii,  p.  168. 

COMPOSITION. 

Scope  and  effect  of  composition 
agreements,  vol.  xiv,  p.  28. 

CONDITIONAL  SALE. 

Remedies  of  vendor,  vol.  x,  p.  204. 
Effect  of  suit  for  price  on  title,  vol. 
vii,  p.  182. 

CONDITIONS  PRECEDENT. 

Pleading,  vol.  x,  p.  420. 

CONSTITUTIONAL  LAW. 

Availability    of     unconstitutionality, 

vol.  xii,  p.  68. 
Modem    doctrine    of    police   power, 

vol.  i,  p.  254. 
Jurisdiction  of  inferior  courts  under 

constitution  of  1894,  vol.  vi,  p.  40a 
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CONTEMPT. 

Perjury  as,  vol.  vii,  p.  2i6. 
Duration  of  imprisonment,  vol.  vii, 

p.  209. 
Notice    prerequisite    to    punishment 

for,  vol.  xii,  p.  175. 
Striking  out  pleading  of  party  in, 

vol.  xii,  p.  135. 

CONTRACTS. 

Of  incompetents,  voidability  of,  vol. 

xi,  p.  433. 
Of  separation  between  husband  and 

wife,  vol.  xiv,  p.  242. 
Remedy  for  fraud  after  suit  on  con- 
tract, vol.  iv,  p.  93. 
Necessity   of   pleading   illegality   as 

defense,  vol.  xv,  p.  58. 
Time,  when  of  the  essence,  vol.  iv, 

p.  106. 
Novation,  vol.  xv,  p.  257. 
Term  of  employment  under  contract, 

vol.  ii,  p.  390. 
Personal   liability  of  receivers,  vol. 

vii,  p.  58. 
For   devises   and  bequests,   vol.   xv, 

p.  283. 

CONTRIBUTORY  NEGLIGENCE. 

Necessity  or  propriety  of  pleading, 
vol.  viii,  p.  382. 

CONVERSION. 

Substitution  of  sheriff's  indemnitors, 
vol.  iv,  p.  62. 

CORPORATIONS. 

Effect    of    expiration    of    corporate 

charter,  vol.  ix,  p.  51. 
Infringement    of     corporate     name, 

vol.  ix,  p.  363. 
De    facto   corporations,   vol.   xii,   p. 

218. 
Ultra  vires  as  a   defense,  vol.  xiii, 

p.  264. 
Remedies  for  protection  of  member- 
ship   in    membership    corporation, 

vol.  XV,  p.  155. 
Protection  of  minority  stockholders, 

vol.  iii,  p.  368. 
Compensation  of  directors,  vol.  xiv, 

p.   ICO. 

Resignation  of  directors,  vol.  xii,  p. 

477. 
Qualifications  of  receivers,  vol.  xiii, 

p.  402. 
Statutory  provision   for  the  protec- 
tion   and    enforcement    of    claims 
for  wages,  etc.,  vol.  iii,  p.  7. 


Primary  liability  of  directors  and 
stockholders,  vol.  iii,  p.  390. 

Liabilities  of  owner  of  stock  not 
full-paid,  vol.  xi,  p.  268. 

Remedy  for  neglect  of  duty  by  di- 
rectors, etc.,  vol.  V,  p.  75. 

Stockholders'  inspection  of  corporate 
books  and  papers,  vol.  vi,  p.  58; 
vol.  xii,  p.  9. 

Remedies  for  refusal  to  exhibit 
books  of,  vol,  ix,  p.  485. 

Voting  trusts  of  corporate  stock, 
vol.  XV,  p.  470. 

COSTS. 

Actions  in  forma  pauperis,  vol.  ix, 
p.  88;  vol.  xi,  p.  255. 

On  demurrer,  vol.  i,  p.  279. 

On  reargument,  vol.  x,  p.  376. 

On  appeal  from  justice's  court  for 
new  trial,  vol.  xv,  p.  20. 

On  disputed  claims  against  dece- 
dent's estates,  vol.  vii,  p.  142. 

In  ejectment,  vol.  xv,  p.  146. 

In  partition,  vol.  vii,  p.  73. 

In  replevin,  vol.  viii,  p.  237. 

Inclusion  in  tender  after  suit,  vol. 
xii,  p.  340. 

Double,  vol.  ii,  p.  102. 

Protection  of  attorney's  lien,  on 
substitution,  vol.  i,  p.  352. 

Stay  for  nonpayment  of,  vol.  vii,  p. 
267;  vol.  xii,  p.  328. 

"To  abide  the  event,"  vol.  v,  p.  48. 

Charging  third  persons,  vol.  i,  p.  285. 

Charging  third  person  defending 
with  costs,  vol.  vi,  p.  50. 

Title  to  costs,  vol.  vi,  p.  336;  vol.  x, 
p.  401. 

Term  fees,  vol.  x,  p.  227. 

Stenographer's  fees  as  taxable  dis- 
bursements, vol.  x,  p.  58. 

Authority  of  taxing  officer  to  tax 
disbursements,  vol.  ix,  p.  413. 

Retaxation  of  costs,  vol.  xiv,  p.  22. 

Imprisonment  of  plaintiff  on  judg- 
ment for  costs,  vol.  xiii,  p.  318. 

Security  for. 

In  actions  by  and  against  trustees 
in  bankruptcy,  vol.  ix,  p.  377. 

In  actions  by  and  against  executors 
and  administrators,  vol.  ix,  p.  382. 

When  application  for  security  for 
costs  must  be  made,  vol.  ix,  p.  70. 

Waiver  of,  vol.  vi,  p.  168. 
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As  Terms. 

On  amendment  of  pleadings,  vol.  vil, 

p.  82;  vol.  xii,  p.  367. 
On  postponement  of  trial,  vol.  xi,  p. 

372. 
On  granting  new  trial,  vol.  viii,  p. 

389. 
Taxation   of   costs  previously  paid, 
vol.  vii,  p.  320. 

COUNSEL  FEES. 

In  action  for  separation,  vol.  vii,  p. 

236. 
.  In    action    to    annul    marriage,    vol. 

viii,  p.  139. 
Allowable     to     executors,     trustees, 

etc.,  vol.  X,  p.  184. 
On  judicial  settlement  of  executors, 

administrators,    etc.,    vol.    xii,    p. 

146. 

COUNTERCLAIM. 

Arising    out    of    identical    facts    as 

claim,  vol.  ix,  p.  242. 
Discontinuance  of  suit  after,  vol.  vi, 

p.  102. 

COURTS. 

Places  for  holding,  vol.  xv,  p.  292. 
Jurisdiction  of  nonresidents,  vol.  iv, 

P-  243. 
New    York    municipal;    jurisdiction 

of  nonresidents,  vol.  vi,  p.  400. 
Allegation  and  proof  of  residence  in 

action  in  inferior  courts,  vol.  viii, 

P-.  3/2. 
Jurisdiction    of    subject-matter,    vol. 

vii,  p.  48. 
Effect    of    assignment    to     appellate 

division   on   powers   of  justice   of 

supreme  court,  vol.  xii,  p.  302. 

CREDITOR'S  SUIT. 

To  reach  surplus  income,  vol.  iii,  p. 
163;  vol.  xiii,  p.  188. 

CRIMINAL  LAW. 

Informations,  vol.  ix,  p.  231. 

Sufficiency  of  information  to  support 
warrant  of  arrest,  vol.  x,  p.  178. 

Procurement  of  crime  by  complain- 
ant, vol.  X,  p.  245. 

Authority   to   make   arrests,   vol.   x, 

p.  44. 

Delay  of  preliminary  examination  of 
accused,  vol.  viii,  p.  54. 

Preservation  of  testimony  by  magis- 
trates, vol.  ix,  p.  357. 


Inspection  of  grand  jury's  minutes, 
vol.  xi,  p.  3<». 

Motions  to  set  aside  indictments, 
vol.  viii,  p.  36. 

Necessity  of  actual  presence  of  ac- 
cused in  court  during  progre.<^s  of 
case,  vol.  xiv,  p.  124. 

Waiver  of  defense  of  former  jeop- 
ardy, vol.  xii,  p.  285. 

Proof  of  character  of  complainant, 
vol.  xi,  p.  348. 

Compensation  of  assigned  t:ounsel, 
vol.  vii,  p.  119;  vol.  X,  p.  316. 

Fictitious  business  names,  vol.   xii, 

p.  343. 
Ball    playing   and    other    sports    on 

Sunday,  vol.  xv,  p.  150. 
Confessions  of  accused,  vol.  xiii,  p. 

285. 
Commutation    of    punishments,    vol. 

XV,  p.  245. 

DAMAGES. 

Loss   of  profits  as,  vol.  v,  p.    170; 

vol.  xii,  p.  TJ, 
Punitive  for  act  of  servant,  vol.  xii, 

p.  IT- 

For  wrongful  discharge  from  serv- 
ice, vol.  xi,  p.  135. 

Pleading  special  damages  in  actions 
for  personal  injuries,  vol.  xii,  p. 
18. 

Future  consequences  of  personal  in- 
juries, vol.  xiv,  p.  297. 

Distribution  of  damages  for  death 
by  negligence,  vol.  xv,  p.  184. 

For  death  by  negligence,  vol.  xi,  p. 

For  eviction  of  tenant  by  landlord, 

vol.  XV,  p.  463. 
For  false  imprisonment,  vol.  xv,  p. 

193. 

Chargeable  to  preliminary  injunc- 
tion, vol,  viii,  p.  461. 

In  replevin  for  detention,  vol.  x,  p. 
108. 

Private    action    for    damages    from 
neglect  of  official  duty,  vol.  xi,  p. 
46. 
DEATH. 

Evidence  of,  in  civi.  w^_. 

p.  392. 
Abatement   by    death    aftt 

vol.  iii,  p.  310. 
Proximate  cause  of  death  '^ 

ful  act,  vol.  ii,  p.  404, 
Damages    recoverable   for 

negligence,  vol.  xi,  o.   en 
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DEBTOR  AND  CREDITOR. 

Creditor's  suit  to  reach  surplus  in- 
come, vol.  iii,  p.  163;  vol.  xiii,  p. 
188. 

DECEDENTS*  ESTATES. 

Widows'  exemptions,  vol.  xiv,  p.  132. 
Custody    of    corpse    and    place    of 

burial,  vol.  xiv,  p.  430. 
Remedies  for  nonpayment  of  funeral 

expenses,  vol.  x,  p.  456. 
Propriety  of  expenditures  for  monu- 
ments, vol.  xi,  p.  427. 
Dispute  and  rejection  of  claims,  vol. 

ix,  p.  250. 
Compromise  of  claims  against,  vol. 

XV,  p.  83. 
Jurisdiction  of  surrogate  over  claims 

based   on  judgments,  vol.   xii,   p. 

114. 
Reservation   of   disputed   claims  till 

judicial  settlement,  vol.  xi,  p.  318. 
Distribution   of   damages   for   death 
by  negligence,  vol.  xv,  p.  184. 
Costs   on   disputed   claims,  vol.   vii, 

p.  142. 

DECISION. 

Form  of,  after  trial  issues  of  fact, 

vol.  vii,  p.  497. 
Form  of,  after  trial  of  issue  of  law, 

vol.  ix,  p.  292. 

DEEDS. 

Necessity  of  seal,  vol.  xii,  p.  51. 
Certificates  of  acknowledgment,  vol. 

ix,  p.  32. 
Assumption  of  mortgage  by  grantee, 

vol.  vi,  p.  84. 

DEFAULT. 

Opening,  vol.  6,  p.  31. 

DEMAND. 

Form  and  sufficiency,  vol.  xiii,  p. 
100. 

DEPOSITION.  .^ 

Under    commission     from     another 

state,  vol.  xiv,  p.  224. 
Examination  of  party  or  witness  in 

proposed  action,   vol.   vii,  p.    154; 

vol.  xi,  p.  257. 
Examination    to    frame    complaint, 

vol.  i,  p.  181 ;  vol.  vii,  p.  154. 
Proof  of  materiality  and  "necessity" 

on  application  to  examine  a  party 

before  trial,  vol.  vi,  p.  318. 


Physical  examination  of  plaintiff 
before  trial,  vol.  i,  p.  171;  vol.  xii, 
p.  87. 

Physical  examination  of  parties  in 
matrimonial    actions,    vol.    ix,    p. 

438. 
Application   for   inspection  of  loCUS' 

in  quo,  vol.  ix,  p.  272. 
Suppression    of     depositions     taken 

within  the  state,  vol.  x,  p.  449. 
Necessity   of    showing    intention    to 

use  at  trial,  vol.  xv,  p.  403. 

DISBARMENT. 

Of  attorneys,  vol.  vii,  p.  i. 

DISBURSEMENTS. 

Liability    of   attorneys,    vol.    vii,    p. 

398. 
Authority  of  taxing  officer  to  tax, 

vol.  ix,  p.  413. 
Stenographer's  fees  as  taxable,  vol. 

X,  p.  58.        ♦ 

DISCONTINUANCE. 

Of  suit  after  counterclaim,  etc.,  vol. 

vi,  p.  102. 
Right  of  plaintiff  to,  vol.  vii,  p.  425. 

DISCOVERY  AND  INSPECTION. 

Of  papers  before  trial,  vol.  v,  p.  265 ; 

vol.  xiii,  p.  448. 
Application   for  inspection  of  locus 

in  quo,  vol.  ix,  p.  272. 
Physical    examination    of     plaintiff 

before   trial,   vol.    i,   p.    171 ;    vol. 

xii,  p.  272. 
Physical   examination  of  parties   in 

matrimonial     actions,    vol.    ix,    p. 

438. 

DISMISSAL  OF  APPEAL. 

By  appellate  division  for  default  of 
printed  papers,  vol.  vii,  p.  484. 

DISMISSAL  OF  COMPLAINT. 

For  neglect  to  prosecute,  vol.   i,   p. 

326. 
On  the  merits,  vol.  ii,  p.  249:   vol. 

xi,  p.  103. 

DISPUTED  CLAIMS. 

Compromise  of,  vol.  xv,  p.  83. 
Reservation   till   judicial   settlement, 

vol.  xi,  p.  318. 
Costs  on,  vol.  vii,  p.   142. 
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DIVORCE. 

Identification  of  defendant  on  serv- 
ice of  summons,  vol.  vii,  p.  45. 

Rights  of  co-respondent,  vol.  x,  p. 
119. 

Allowance  of  alimony  and  counsel 
fees,  vol.  i,  p.  228. 

Alimony  after  remarriage,  vol.  x, 
p.  346. 

Physical  examination  of  parties, 
vol.  ix,  p.  438. 

Evidence  of  adultery,  vol.  xi,  p.  ig^. 

Interlocutory  judgment,  vol.  xiii,  p. 
21. 

Modification  of  decree  as  to  ali- 
mony, vol.  V,  p.  9;  vol.  vii,  p. 
178;  vol.  xi,  p.  292. 

Permission  to  divorced  spouse  to 
remarry,  vol.  ix,  p.  464. 

Validity  of  foreign  divorce,  vol.  v, 
p.  97. 

Custody  of  children,  vol.  vii,  p.  300. 

Dower  after,  vol.  x,  p.   146. 

DOGS. 

'  Tax  on,  vol.  viii,  p.  24. 
Scienter  in  actions   for  injuries  by, 
vol.  xi,  p.  227. 

DOWER. 

Provisions    in    lieu    of,    vol.    xi,    p. 

397. 
After  divorce,  vol.  x,  p.  146. 
Remedies  for  protection  of  inchoate, 

vol.  xi,  p.  148. 
Inchoate  right  of  dower  as  property, 

vol.  XV,  p.  307. 

ELECTION  OF  REMEDIES. 

Suit  for  fraud  after  suit  on  con- 
tract, vol.  iv,  p.  93. 

ELECTIONS. 

Acquisition   or   loss   of  voting   resi- 
dence by  students,  vol.  viii,  p.  148. 
Enrollment    for    primary,    vol.    xiv, 
p.  15- 
ELECTRICITY. 

Remedies  for  refusal  to  supply,  vol. 
viii,  p.  199. 

BMPIiOYERS'  LIABILITY  LAW. 

Vol.  xiii,  p.  86. 

EQUITY. 

Adequate  remedy  at  law  as  defense, 

vol.  viii,  p.  208. 
Relief    against    judgments    obtained 

by  fraud,  vol.  ii,  p.  382. 


EVIDENCE. 

Use   and   scope  of   subpoena   duces 

tecum,  vol.  xv,  p.  214. 
Introduction  of  evidence  on  appeal, 

vol.  iv,  p.  127. 
Harmlessness  of  error  in  admitting 

or    excluding    evidence,    vol.    xi, 

p.  18. 
Confessions  of  acused,  vol.  xiii,  p. 

285. 
Hypothetical    questions,   vol.    xi,   p. 

.^7. 

Physical  exhibits  at  the  trial,  vol. 
iv,  p.  23. 

Physical  exhibits  and  demonstra- 
tions in  actions  for  personal  in- 
juries, vol.  xii,  p.  333. 

Prescriptions  and  certificates  of 
physicians  as  confidential  com- 
munications, vol.  xiv,  p.  106. 

Waiver  of  privileged  communication 
to  attorney  or  physician,  vol.  vii, 
p.  343. 

Presumptions. 

Of  non  injuries,  vol.  xi,  p.  418. 

From  failure  to  present,  vol.  iii,  p. 
32;  vol.  x,  p.  385. 

Presumption  of  defendant's  in- 
nocence in  actions  for  criminal 
torts,  vol.  xiii,  p.  340. 

Res  ipsa  loquitur,  vol.  xii,  p.  386. 

Docmnentary. 

Book  entries,  vol.  ix,  p.  140. 
Books  of  account,  vol.  vii,  p.  470. 
Attestation  clause  of  will,  vol.  xii, 

p.  41. 
Use  of  memoranda,  vol.  ii,  p.  302. 
Inspection    of   memoranda   used   by 

witness,  vol.  xii,  p.  96. 
Admission    in    answer    as    evidence, 

vol.  V,  p.  63. 
Comparison  of  handwriting,  vol.  x, 

p.  256. 

Particular  Facts. 

Adultery,  vol.  xi,  p.  194. 
Age,  vol.  xiv,  p.  276. 
Character  or  reputation  c'  '?: — '*' ' 
ant   in   criminal   trials.  — ^ 

348.   . 
Death  in  civil  cases,  Vv^..  .-,, 
Defendant's    indemnity,   vol.    ^ 

52. 
Future  consequences  of  perse 

juries,  vol.  xiv,  p.  297. 
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Negligent  emission  of  sparks  by 
locomotive,  vol.  ix,  p.  324.. 

Pecnniary  circumstances  of  party, 
vol.  xiii,  p.  308. 

Pedigree,  vol.  ix,  p.  341. 

Signals  at  railroad  crossings,  vol. 
xiii,  p.  409. 

Tradition,  vol.  xiv,  p.  308. 

Value  of  good  will,  vol.  xii,  p.  277. 

SSXCEPnON. 

Necessity  of,  to  erroneous  charge, 
vol.  iii,  p.  234, 

EXCHANGES. 

Membership  as  property,  vol.  xii, 
p.  470. 

irxcisE. 

Liquor-tax    certificates    as    property, 

vol.  ix,  p.  452. 
Revocation  of  liquor-tax  certificate, 

vol.   vii,   p.   9;   vol.   X,   p.   9;   vol. 

xiii,  p.  254. 

EXECUTION. 

Levy  on   choses   in   action,   vol.    iv, 

P-  345. 
"Actual  custody"  on  attachment  or 

execution,  vol.  vi,  p.  118. 
Garnishment   of   wages,   vol.   xv,   p. 

242. 
Waiver  of  exemption,  vol.  x,  p.  393. 
Exemption  of  pension  moneys  after 

death    of    pensioner,    vol.    vii,    p. 

465. 
Writs  of  assistance,  vol.  xv,  p.  231. 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

Widow's    exemptions,    vol.    xiv,    p. 

132. 
Use  and  effect  of  "as"  in  title,  vol. 

xiii,  p.  197. 
Personal    disqualifications,    vol.    ix, 

p.  472. 
Remedies      for      non-payment      of 

funeral  expenses,  vol.  x,  p.  456. 
Propriety  of  expenditures  for  monu- 
ments, vol.  xi,  p.  427. 
Compromise     of     disputed     claims, 

vol.  xv,  p.  83. 
Dispute    and    rejection    of    claims, 

vol.  ix,  p.  250. 
Jurisdiction      of      surrogate      over 

claims   based   on   judgments,   vol. 

xii,  p.  141. 


Reservation  of  disputed  claims   till 
judicial  settlement,  vol.  xi,  p.  318. 
Distribution   of  damages  for  death 

by  negligence,  vol.  xv,  p.  184. 
Costs   against,   on   disputed   claims, 

vol.  vii,  p.  142. 
Counsel    fees .  allowable   to,   vol.    x, 

p.   184. 
Counsel  fees  on  judicial  settlement, 

vol.  xii,  p.  146. 

EXEMPTION. 

Of  pension  moneys  after  death  of 
pensioner,  vol.  vii,  p.  465. 

Waiver  of  exemption  from  execu- 
tion, vol.  X,  p.  393. 

FEES. 

Of  referees,  vol.  x,  p.  287. 

Of  referees  and  sheriffs  on  judicial 

sales,  vol.  xiii,  p.  36. 
Sheriff's   calendar   fees,   vol.   xv,  p. 

53. 
Enforcement  of  payment  by  justice 
of  the  peace,  vol.  vii,  p.  132. 

FOREIGN  CORPORATIONS. 

Jurisdiction  of,  vol.  iv,  p.  243. 

Service  of  summons  on,  vol.  ii,  p. 
73;  vol.  ix,  p.  265. 

Licenses  of  foreign  corporations, 
vol,  xiii,  p.  370. 

Taxation  of  foreign  corporation  do- 
ing business  in  this  state;  vol.  v. 
p.  206. 

FORMER  ACTION  PENDING. 

Defense  of,  vol.  iii,  p.  216;  vol.  xiii, 
p.  158. 

FRAUD. 

Annulment  of  marriage  for,  vol.   i, 

p.  382 ;  vol.  X,  p.  473. 
Equitable    relief    against   judgments 

obtained  by,  vol.  ii,  p.  382. 
Following     proceeds     of     personal 

property  unlawfully  acquired,  vol. 

ii,  p.  10. 
Fraudulent  sales  of  merchandise  in 

bulk,  vol.  xiii,  p.  465. 
Remedy  for,  after  suit  on  contract, 

vol.  iv,  p.  93. 

FUNERAL  EXPENSES. 

Remedies  for  non-payn;ent,  vol.  x, 
p.  .156. 


10 


INDEX  TO  SPECIAL  NOTES— Continued. 


GAS. 

Remedies  for  refusal  to  supply,  vol. 
viii.  p.  199. 

GIFTS. 

Of  bank  deposits,  vol.  xii,  p.  351. 

GOOD  WILL. 

Valuation  of,  vol.  xii,  p.  277. 

GUARANTY. 

Expression  of  consideration,  vol. 
xii,  p.  257. 

GUARDIANS. 

Qualifications  of  guardian  ad  litem, 
vol.  xii,  p.  208. 

HALF-HOLIDAYS. 

Saturday  half-holiday,  vol.  vii,  p. 
222. 

HANDWRITING. 

Comparison  of,  vol.  x,  p.  256. 

HIGHWAYS. 

Dedication,  vol.   xiv,  p.  259. 

By  user,  vol.  xi,  p.  459. 

Abandonment,  vol.  xiii,  p.  234. 

Title  of  abutting  owners,  vol.  xii, 
p.  189. 

Abutter's  rights  in  trees  in  high- 
ways, vol.  xiv,  p.  317. 

Private  action  for  encroachment, 
vol.  xiii,  p.  206. 

Excavations  and  areas  in  and  near, 
vol.  xiv,  p.  169. 

Title   to   improvements,   vol.    xii,   p. 

Negligence  of  highway  officers  in 
providing  guards  on  bridges,  vol. 
.  XV,  p.  298. 

Liability  of  municipality  for  injuries 
to  pedestrians  by  ice  or  snow  on 
sidewalk,   vol.   xv,   p.   320. 

Maintenance  in  safe  condition  for 
bicyclists,  vol.  viii,  p.  116. 

Bicycle  sidepaths,  vol.  x,"  p.  5. 

Use  by  automobiles,  vol.  x,  p.  97. 

HUSBAND  AND  WIFE. 

Common-law     marriages,     vol.     xv, 

p.  I. 
Contracts  of  separation,  vol.  xiv.  p. 

242. 
Tenancy  by  the  curtesy,  vol.  xv,  p. 

220. 


Tenancy  by  the  entirety,  vol.   i,  p. 

130. 
Necessaries    for    which    wife    can 

pledge   husband's   credit,   vol.    xi^ 

P-  85. 
Title  to  earnings  of  married  woman, 

vol.  xiv,  p.  201. 
Rights  of  husband's  creditors  in  life 

insurance   in   favor   of  wife,   vol. 

xiii,  p.  114. 


IDENTIFICATION. 

Of  defendant  on  service  of  sum- 
mons in  matrimonial  action,  vc^l. 
vii,  p.  45. 

IMPRISONMENT. 

Of  plaintiff  on  judgment  for  costs,. 

vol.  xiii,  p.  318. 
Duration  of,  in  civil  action,  vol.  vii,. 

p.  209. 

INCOMPETENT  PERSONS. 

What  mental  infirmities  warrant 
finding  of  incompetency,  vol.  ix^ 
'p.  278. 

Selection  of  committee  for,  vol.  ix^ 
p.  448. 

Discharge  from  custody  of  commit- 
tee, vol.  vii,  p.  362. 

Removal  of  committee  of,  vol.  xii, 
p.  168. 

Voidability  of  contracts  of,  vol.   xi, 

P-  433. 
Administration    of    estates    of    de- 
ceased, vol.  xiii,  p.  365. 

INDEMNITY. 

Evidence    and    suggestion    of    de- 
fendant's   indemnity,   vol.   xiv,    p. 

52. 

INDICTMENT. 

Motions  to  set  aside,  vol.  viii,  p.  36. 

INFANTS. 

Presumption  of  non   sui   juris,   vol. 

xi,  p.  418. 
Liability    for    necessaries,    vol.    xiv, 

p.  71. 

INJUNCTION. 

Damages  chargeable  to  preliminary 
injunction,  vol.  viii,  p.  461. 

INSURANCE. 

Fire;  actions  on  Lloyd's  policies, 
vol.  iv,  p.  367. 
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Appraisal  of  fire  insurance  loss,  vol. 
xiv,  p.  330. 

Change  of  beneficiary  in  life  insur- 
ance policy,  vol.  xiv,  p.  185. 

Rights  of  husband's  creditors  in 
life  insurance  in  favor  of  wife, 
vol.  xiii,  p.  114. 

Defeasance  of  life  insurance  by 
suicide,  vol.  xv,  p.  410. 

Requirement  of  visible  mark  of 
accident,  vol.  xv,  p.  100. 

INTERPLEADER. 

By  order,  vol.  ii,  p.  226. 

JUDGES. 

Effect  of  assignment  to  appellate 
division  on  powers  of  justice  of 
supreme  court,  vol.  xii,  p.  302. 

JUDGMENT. 

Opening  default,  vol.  vi,  p.  31. 

On  the  merits  upon  nonsuit  or  dis- 
missal of  complaint,  vol.  ii,  p. 
249;  vol.  xi,  p.  103. 

Equitable  relief  against  judgment 
obtained  by  fraud,  vol.  ii,  p.  382. 

Cancellation  of  judgments  against 
discharged  bankrupts,  vol.  xv,  p. 
114. 

Interlocutory  judgment  of  divorce, 
vol.  xiii,  p.  21.  ' 

Modification  of  decree  as  to  ali- 
mony, vol.  V,  p.  9;  vol.  vii,  p.  178; 
vol.  xi,  p.  299. 

Validity  of  foreign  divorce,  vol.  v, 
p.  97. 

Action  on,  vol.  vi,  p.   196. 

Jurisdiction  of  surrogate  over 
claims  against  decedents'  estates 
based  on,  vol.  xii,  p.  141. 

Attorney's  authority  aiter  judg- 
ment, vol.  vi,  p.  406. 

Remedies  for  unauthorized  appear- 
ance of  attorney,  vol.  viii,  p.  315. 

At  trial  on  pleadings,  vol.  vii,  p.  95. 

JUDICL\L  SALE. 

Of    real    property,   notice,   vol.    viii, 

P-  357. 
Fees   of  referees   and   sheriffs,   vol. 

xiii,  p.  36. 
Remedies     for    default    of    bidder, 

vol.  xiii,  p.  173. 

JURISDICTION. 

Of  inferior  courts  under  constitu- 
tion of  1894,  vol.  vi,  p.  400. 


Loss  of,  by  adjournment  in  justice's 

court,  vol.  X,  p.  78. 
Of  nonresidents,  vol.  iv,  p.  243. 
Of  subject-matter,  vol.  vii,  p.  48. 

JURY. 

Waiver  of  in  courts  not  of  record, 

vol.  xiii,  p.  359. 
Communications  between  judge  and 

jury  after  retirement  of  jury,  vol 

if  P-  3  J  vol.  vii,  p.  481. 
Coercion  by  court,  vol.  x,  p.  88. 
Use  of  affidavits  of  jurors  on  mo- 
tion as  to  verdict,  vol.  vi,  p.  212. 
Framing  issues  for  trial  by  jury,  vol. 

xii,  p.  415. 
Trial   of   special   issues   by  jury   in 

equitable  actions,  vol.   vi,  p.   258. 
Trial   by  jury  of  issues   in   matro- 

monial  actions,  vol.  xiv,  p.  92. 
Withdrawal  of  juror,  vol.  xi,  p.  78. 

JUSTICE  OF  THE  PEACE. 

Deputation   to  serve  summons,  vol. 

vii,  p.  314. 
Attorneys  in  courts  of,  vol.  xv,  p. 

423. 

Verified  pleadings,  vol.  x,  p.  326. 

Loss  of  jurisdiction  by  adjourn- 
ment, vol.  X,  p.  78. 

Collection  of  fees,  vol.  vii,  p.  132. 

Pleadings  in  action  removed  by  plea 
of  title,  vol.  vii,  p.  363. 

Award  of  new  trial  on  reversal  by 
county  court,  vol.  xii,  p.  124. 

Costs  on  appeal  for  new  trial,  vol. 
XV,  p.  20. 

LANDLORD  AND  TENANT. 

Summary  proceedings  by  assignees, 
lessees  and  grantees  of  lessor,  vol. 
ii,  p.   145- 

Injunction  against  summary  pro- 
ceedings, vol.  xiv,  p.  150. 

Recovery  of  rent  after  removal  of 
tenant  by  summary  proceedings, 
vol.  vi,  p.  228;  vol.  vii,  p.   161. 

Constructive  eviction,  vol.  iii,  p.  75; 
vol.  viii,  p.  418. 

Damages  for  eviction  of  tenant,  vol. 
xv,  p.  463. 

Effect  of  bankruptcy  of  tenant  on 
lease,  vol.  xiv,  p.  379. 

Notice  necessary  to  terminate  ten- 
ancy, vol.  xiv,  p.  343. 

Duty  of  tenant  to  surrender  posses- 
sion, vol.  V,  p.  137. 
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What  constitutes  holding  over  by 
tenant,  vol.  xii,  p.  407. 

Acceptance  of  surrender  of  ten- 
ancy, vol.  xi,  p.  475. 

Attempt  to  relet  as  acceptance  of 
surrender,  vol.  xii,  p.  436. 

lilBEL  AND  SLANDER. 

Privilege  of  attorney,  vol.  x,  p.  68. 
Use  and  effect  of  innuendo,  vol.  xiv, 

p.  407. 
Publication  of  photograph,  vol.  xiv, 

p.  215. 

lilEN. 

Of  bailees,  vol.  x,  p.  130. 
Enforcement    of    bailee's,    vol.    xiii, 

p.  107. 
Of  cartmen,  vol.  xiii,  p.  154. 
Of   attorneys   on    alimony,   vol.   vii, 

p.  257. 
Of  attorneys  on  trust  property,  vol. 

x,  p.  I. 
Of  attorney  in  surrogate's  court,  vol. 

vii,  p.  165. 
Enforcement  of  attorney's,  vol.  viii, 

P-  74. 
Enforcement  of  attorney's  in  surro- 
gate's court,  vol.  x,  p.  32. 

LIMITATIONS. 

Suspension  of  statute  by  absence 
from  state,  vol.  i,  p.  212. 

Supplementary  proceedings,  vol,  i, 
p.  24. 

IjIQuor-tax  certificate. 

As  property,  vol.  ix,  p.  452. 
Revocation  of,  vol.  vii,  p.  9;  vol.  x, 
p.  9;  vol.  xiii,  p.  250. 

LIS  PENDENS. 

In  what  actions,  vol.  ix,  p.  78. 

MALICIOUS   PROSECUTION. 

Probable  cause,  vol.  xv,  p.  261. 

MARRIAGE. 

Common-law  marriages,  vol,  xv, 
p.  T. 

Annulment  for  fraud,  vol.  i,  p.  382; 
vol.  x,  p.  473. 

Permission  to  divorced  spouse  to  re- 
marry, vol.   ix,  p.  464. 

MASTER  AND  SERVANT. 

Employers'  liability  law,  vol.  xiii, 
p.  86. 


Servant's  remedy  for  wrongful  dis- 
charge, vol.  i,  p.  275. 

Damages  for  wrongful  discharge, 
vol.  xi,  p.  135. 

Term  of  employment  under  con- 
tract, vol.  ii,  p.  390. 

Punitive  damages  act  act  of  servant, 
vol.  xii,  p.  yy. 

Statutory  provisions  for  the  protec- 
tion and  enforcement  of  claims 
for  wages,  etc.,  vol.  iii,  p.  7. 

>L\TRIMONI/Ui  ACTION. 

Identification  of  defendant  on  serv- 
ice of  summons,  vol.  vii,  p.  45. 

Physical  examination  of  parties, 
vol.  ix,  p.  438. 

Trial  by  jury,  vol.  xiv,  p.  92. 

Interlocutory  judgment,  vol.  xiii, 
p.  21. 

MECHANIC'S  lilEN. 

Consent  of  owner,  vol.  vii,  p.  406. 
Verification    of   notice,   vol.    xiv,   p. 

323. 
Effect  of  bankruptcy  of  contractor, 

vol.  XV,  p.  75. 

Cancellation   for  failure  to  enforce, 

vol.  xiv,  p.  I. 

MERCANTILE  EXCHANGES. 

Membership  as  property,  vol.  xii, 
p.  470. 

MILEAGE  BOOKS. 

Vol.  viii,  p.  176. 

MORTGAGE. 

Equitable    mortgages,    vol.     xv,    p. 

436. 
Action  on  bond,  vol.  xii,  p.  465. 
Assumption   by  grantee,   vol.   vi,   p. 

84. 

Title  acquired  by  assignee  of  mort- 
gage, vol.  V,  p.  363. 

Right  to  receiver  on  foreclosure, 
vol.  viii,  p.  no. 

MOTIONS  AND  ^^- — 

Limitation    of    reliei 

motion,  vol.  xiii,  p.  39! 
Reference  of  issues  ari'^ 

tions,  vol.  iv,  p.  140. 
Recital  in  order  of  p.^.. 

motion,  vol.  vii,  p.  377 
Renewal  of  motion,  vol. 
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Reargttment    of    inotions,    vol.    xiii, 

P-  15. 
Motions    to    set    aside    indictments, 
vol.  viii,  p.  36. 

MUNICIPAL  CORPORATIONS. 

Liability  for  tortious  acts  of  officers, 
agents,  etc.,  vol.  i,  p.  366. 

Liability  for  injuries  to  pedestrians 
by  ice  or  snow  on  sidewalk,  vol. 
XV,  p.  320. 

Notice  of  claims  against,  vol.  v,  p. 
306. 

Notice  of  claims  for  personal  in- 
juries, vol.  xii,  p.  313. 

Title  to  street  improvements,  vol. 
xii,  p.  378. 

NAMES. 

Statutes  regulating  business  names, 

vol.  i,  p.  37(5. 
Fictitious   business  I  names,   vol.   xii, 

p.  343. 
Right  to  use  firm  name,  vol.  xi,  p.  i. 
L'se   and   effect   of   "as"   in   title   of 

executors,  trustees,  etc.,  vol.  xiii, 

p.  197. 

NEGLIGENCE. 

Res  ipsa  loquitur,  vol.  xii,  p.  386. 

Of  attorneys,  vol.  vii,  p.  381. 

Of  highway  officers  in  providing 
guards  on  bridges,  vol.  xv,  p.  298. 

Separate  actions  for  injuries  to  per- 
son and  property,  vol.  iv,  p.  212. 

Proximate  cause  of  death  by  wrong- 
ful act,  vol.  ii,  p.  404. 

Damages  recoverable  for  death  by, 
vol.  xi,  p.  50. 

Private  action  for  official  negligence, 
vol.  xi,  p.  216. 

Trespass  by  blasting,  vol.  iii,  p.  328. 

Evidence  of  negligent  emission  of 
sparks  by  locomotive,  vol.  ix,  p. 

324.  , 
Necessity  of  propriety   of  pleading 
contributory,  vol.  viii,  p.  382. 

NEW  TRIAL. 

For  perjury  of  witnesses,  vol.  vii,  p. 

193; 

For  improper  remarks  of  counsel, 
vol.  XV,  p.  368. 

Availability  of  objection  that  ver- 
dict is  against  weight  of  evidence, 
vol.  XV,  p.  380. 

Imposition  of  terms,  vol.  viii,  p.  389. 


N.  Y.  MUNICIPAL  COURT. 

Jurisdiction  of  inferior  courts  under 
constitution  of  1894,  vol.  vi,  p.  400. 

NOTICE. 

Of  judicial  sale,  vol.  viii,  p.  359. 
Prerequisite  to  punishment  for  con- 
tempt, vol.  xii,  p.  175. 

NOTICE  OP  PENDENCY. 

In  what  actions,  vol.  ix,  p.  78. 

NOVATION. 

Vol.  XV,  p.  257. 

OFFICERS. 

Private  action  for  damages  from 
neglect  of  official  duty,  vol.  xi,  p. 
216. 

PARENT  AND  CHILD. 

Adoption,  vol.  vii,  p.  33. 
Parent's     liability     for    support    of 
minor  children,  vol.  i,  p.  296. 

PAIiTIES. 

Misjoinder,  vol.  xiv,  p.  38. 

Substitution  of  representative  of  de- 
ceased party,  vol.  ix,  p.  302. 

Substitution  of  sheriff's  indemnitors, 
vol.  iv,  p.  62. 

Actions  on  Lloyd's  policies,  vol.  iv, 

p.  367. 
Bringing  in  new  defendants,  vol.  i, 

p.  217. 
Designation    in    summons;    amend- 
•   ment,  vol.  i,  p.  34, 

PARTITION. 

Costs  in,  vol.  vii,  p.  73. 

PARTNERSHIP. 

In  realty,  vol.  xiii,  p.  123. 

Statutes  regulating  business  names, 

vol.  i,  p.  376. 
Right  to  use  firm  name,  vol.  xi,  p.  i. 

PARTY  WALLS. 

Use  of,  vol.  xi,  p.  467. 

PAYMENT. 

Accord  and  satisfaction  by  partial, 
vol.  xii,  p.  444. 

PEDiGHEE. 

Evidence  of,  vol.  ix,  p.  341. 
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PENSION. 

Exemption  after  death  of  pensioner, 
vol.  vii,  p.  465. 

PERJURY. 

As  contempt,  vol.  vii,  p.  216. 

As  ground  for  new  trial,  vol.  vii,  p. 

193. 

PHYSICIAN. 

Registry  as  prerequisite  to  compen- 
sation, vol.  viii,  p.  190. 

Prescriptions  and  certificates  as  con- 
fidential communications,  vol  xiv, 
p.  106. 

Waiver  of  privileged  communication, 
vol.  vii,  p.  343. 

PICKETING. 

By  trades-unions,  vol.  ix,  p.  i. 

PLEADING. 

Designation  of  venue,  vol.  xi,  p.  313. 

In    action    removed    from    justice's 

court  by  plea  of  title,  vol.  vii,  p. 

363. 

Effect  of  amendment  on  progress  of 
case,  vol.  viii,  p.  loi. 

Terms  on  amendment  of,  vol.  vii,  p. 
82;  vol.  xii,  p.  367. 

Leave  to  amend  or  answer  after  sus- 
taining or  overruling  of  demurrer, 
vol.  xii,  p.  153. 

Judgment  at  trial  on,  vol.  vii,  p.  95. 

Sham  pleadings,  vol.  ix,  p.  166. 

Striking  out  pleading  of  party  in 
contempt,  vol.  xii,  p.  135. 

Complaint. 

Residence  of  parties  in  action  in 
inferior  courts,  vol.  viii,  p.  372. 

Examination  to  frame  complaint, 
vol.  i,  p.  181 ;  vol.  vii,  p.  154. 

Pleading  compliance  with  conditions 
precedent,  vol.  x,  p.  420. 

Misjoinder  of  parties,  vol.  xiv,  p.  38. 

Joinder  of  causes  of  action  growing 
out  of  the  same  transaction,  vol. 
iii.  p.  304. 

Use  and  effect  of  innuendo  in  ac- 
tion for  libel,  vol.  xiv,  p.  407. 

Demand  for  relief,  vol.  ii,  p.  278; 
vol.  xi,  p.   160. 

Special  damages  in  actions  for  per- 
sonal injuries,  vol.  xii,  p.  18. 

Amendment  on  motion  before  trial, 
vol.  I,  p.  45. 


Setting  up  new  cause  of  action  by 
supplemental,  vol.  viii,  p.  264. 

Availability  of  objection  to  com- 
plaint as  not  stating  cause  of  ac- 
tion, vol.  X.  p.  279. 

Answer. 

Extensions  of  time  to  answer,  vol. 

XV,  p.  343. 
Denials  as  defenses,  vol.  viii,  p.  453. 
Necessity   of   pleading   illegality   of 

contract,  vol.  xv,  p.  58. 
Statute   of   frauds,  vol.   iv,  p.   325; 

vol.  xiv,  p.  64. 
Negatives  pregnant,  vol.  vii,  p.  488. 
Counterclaim  arising  out  of  identical 

facts  as  claim,  vol.  ix,  p.  242. 
Defense  of  pendency  of  another  ac- 
tion, vol.  iii,  p.  215;  vol.  xiii,  p. 

158. 
Discharge   in   bankruptcy,   vol.   xiii, 

p.  I. 
Adequate  remedy  at  law,  vol.  viii,  p. 

208. 
Contributory  negligence,  vol.  viii,  p. 

382. 
Admissions  in,  as  evidence,  vol.  v, 

p.  63. 

Reply. 

When  ordered,  vol.  vii,  p.  286. 

Verification. 

Verified  pleadings  in  justice's  court, 
vol.  X,  p.  326. 

Of  pleading  of  corporation  by  attor- 
ney, vol.  vii,  p.  373. 

PLEDGE. 

Duty  of  pledgee  to  defend  title  and 
possession,  vol.  ii,  p.  no. 

POLICE  POWER. 

Modern  doctrine,  vol.  i,  p.  254. 

PRACTICAL  LOCATION. 

Vol.  viii,  p.  162. 

PREFERENCE. 

On  the  calendar,  vol.  iv,  p.  253;  vol. 
viii,  p.  483. 

PRINCIPAL  AND  AGENT. 

Municipal  liability  for  tortious  acts 
of  officers,  agents,  etc.,  vol.  i,  p. 
386. 
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FROTB8T. 

Service  of  notice  of,  vol.  vii,  p.  lOO. 

PROVOCATION. 

As  defense  to  action  for  assault,  vol. 

xi,  p.  329. 
As  defense  to  action  for  injuries  by 

animal,  vol.  xii,  p.  99. 

RAILROADS. 

See  Carriers. 

Certificate  of  public  convenience  and 
necessity  by  Railroad  Commission- 
ers, vol.  XV,  p.  452. 

Mileage  books,  vol.  viii,  p.  176. 

Remedies  for  overcharge  of  fare, 
vol.  xiv,  p.  6. 

Street  railway  transfer  tickets,  vol. 
X,  p.  462. 

Ejection  of  passenger  for  miscon- 
duct, vol.  xiii,  p.  56. 

Evidence  of  negligent  emission  of 
sparks  by  locomotive,  vol.   ix,  p. 

324. 
Evidence    of    signals    at    crossings, 
vol.  xiii,  p.  409. 

RKAIi  PROPERTY. 

Tenancy  by  the  curtesy,  vol.  xv,  p. 

220. 
Tenancy  by  the  entirety,  vol.  i,  p. 

130. 
Possession  as  notice  of  an  interest, 

vol.  XV,  p.  361. 
Descent  to  and  through  aliens,  vol. 

xiv,  p.  419. 
Title  of  abutting  owners  to  fee  of 

highways,  vol.  xii,  p.  189. 
Title    to    street    improvements,    vol. 

xii,  p.  378. 
Marketableness  of  individual  title  of 

trustee   on   purchase   of   lands   of 

beneficiary,  vol.  viii,  p.  435. 
*  Grants  of  land  under  water,  vol.  viii, 

p.  124. 
Effect  of  projecting  or  encroaching 

wall    on    marketableness    of    title, 

vol.  viii,  p.  I. 
Partnership  in,  vol.  xiii,  p.  123. 
Use  of  party  walls,  vol.  xi,  p.  467. 
Right  to  lateral  support,  vol.  xv,  p. 

251. 
Necessity  of   seals   on  conveyances, 

vol.  xii,  p.  51. 
Certificates  of  acknowledgment,  vol. 

ix,  p.  32. 
Notice  of  judicial  sale,  vol.  viii,  p. 

357. 


Practical  location,  vol.  viii,  p.  162. 
Authority  of  brokers,  vol.  xiii,  p.  322. 
Writs  of  assistance,  vol.  xv,  p.  231. 

RE  ARGUMENT. 

Costs  on,  vol.  X,  p.  376. 
Of  motions,  vol.  xiii,  p.  15. 

RECEIVERS. 

Qualifications  of  receivers  of  cor- 
porations, vol.  xiii,  p.  402. 

On  mortgage  foreclosure,  vol.  viii,  p. 
no. 

Priority  in  supplementary  proceed- 
ings, vol.  xi,  p.  360. 

Personal  liability  on  contracts,  vol. 
vii,  p.  58. 

Ancillary  and  foreign  receivers,  vol. 
V,  p..  403. 

REFERENCE. 

In  attorney's  action  for  services,  vol. 

ii,  p.  272;  vol.  xiv,  p.  56. 
Of  issues  arising  on  motions,  vol. 

iv,  p.  140. 
Form    of    report    of    referee    after 

trial  of  issues  of  fact,  vol.  vii,  p. 

497.  . 
Extension  of  time  to  report,  vol.  vii, 

p.  172. 
Compensation  of  referees,  vol.  x,  p. 

287. 
Fees  on  j  udicial  sales,  vol.  xiii,  p.  36. 

REPLEVIN. 

Costs,  vol.  viii,  p.  237. 

Damages  for  detention,  vol.  x,  p.  108. 

REPLY. 

When  ordered,  vol.  vii,  p.  286 

RESIDENCE . 

Allegation  and  proof  of  in  action  in 
inferior  courts,  vol.  viii,  p.  372. 

Jurisdictional  residence  for  supple- 
mentary proceedings,  vol.   xiii,  p. 

Acquisition  or  loss  of  voting  resi- 
dence by  students,  vol.  viii,  p.  148. 

REVOCATION. 

Of  liquor-tax  certificate,  vol.  vii,  p.  9. 

SALES. 

By  sample,  vol.  xiii,  p.  219. 
Fraudulent  sales  of  merchandise  in 

bulk,  vol.  xiii,  p.  465. 
Implied    warranties   of   quality,   vol. 

xiv,  p.  280. 
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SATURDAY  HAIiF-HOLIDAY  LAW. 

Vol.  vii,  p.  222. 

SCHOOLS. 

Expulsion  of  students,  vol.  xi,  p.  127. 
Acquisition  or  loss  of  voting  resi- 
dence by  students,  vol.  viii,  p.  148. 

SECURITY  FOR  COSTS. 

See  Costs. 

Sm^ARATlON. 

Alimony  and  counsel  fees  in  action 
for,  vol.  vii,  p.  236. 

SERVICfi. 

Substituted,  vol.  viii,  p.  13. 

By  artifice  on  nonresident  of  terri- 
torial jurisdiction  of  court,  vol. 
viii,  p.  404. 

Of  summons  on  foreign  corpora- 
tions, vol.  ii,  p.  73;  vol.  ix,  p.  265. 

Prepayment  of  postage  on  service 
by  mail,  vol.  xv,  p.  387. 

Identification  of  defendant  in  matri- 
monial action,  vol.  vii,  p.  45. 

Remedy  of  person  served  with  pro- 
cess by  mistake,  vol.  x,  p.  481. 

Exemption  of  parties  and  witnesses 
from,  vol.  vii,  p.  329. 

Of  notice  of  protest  and  dishonor, 
vol.  vii,  p.  100. 

SHERn^F. 

Substitution  of  sheriff's  indemnitors, 

vol.  iv,  p.  62. 
Taxation  of  sheriff's  fees,  vol.  v,  p. 

132. 
Fees  on  judicial  sales,  vol.  xiii,  p.  36. 
Calendar  fees,  vol.  xv,  p.  53. 

STATUTE  OF  FRAUDS. 

Pleading  statute,  vol.  iv,  p.  325 ;  vol. 
xiv,  p.  64. 

Expression  of  consideration  of  guar- 
anty, vol.  xii,  p.  257. 

STATUTE  OF  LIMITATIONS. 

Suspension   by   absence   from   state, 

vol.  i,  p.  212. 
Supplementary   proceedings,   vol.    i, 

p.  24. 

STATUTES. 

Implied  repeal,  vol.  xv,  p.  125. 
STAY. 

Nonpayment  of  costs,  vol.  vii,  p. 
267;  vol.  xii,  p.  328. 


STENOGRAPHERS. 

Control  of  court  over  minutes  of, 

vol.  ix,  p.  190. 
Fees  as  taxable  disbursesments.  vol. 

X,  p.  58. 

STIPULATIONS. 

Parol,  in  pending  cause,  vol.  ii,  p.  86. 

Affecting  subsequent  trials  or  pro- 
ceedings, vol.  iii,  p*  54. 

Limiting  liability  of  telegraph  com- 
panies, vol.  iii,  p.  135, 

STREET  RAILWAYS. 

Transfer  tickets,  vol.  x,  p.  462. 

STUDENTS. 

Acquisition  or  loss  of  voting  resi- 
dence by,  vol.  viii,  p.  148. 

Expulsion  from  schools  and  colleges, 
vol.  xi,  p.  127. 

SUBJECT-^IATTER. 

Jurisdiction  of,  vol.  vii,  p.  48. 

SUMMARY  PROCEEDINGS. 

By   assignees,   lessees   and  grantees 

of  lessor,  vol.  ii,  p.  145. 
Injunction  against,  vol.  xiv,  p.  150. 
Recovery  of  rent  after  removal  of 

tenant,  vol.  vi,  p.  228;  vol.  vii,  p. 

161. 

SUMMONS. 

Amendment  as  to  designation  of 
parties,  vol.  i,  p.  34. 

Substituted  service,  vol.  viii,  p.  13. 

Service  by  artifice  on  nonresident  of 
territorial  jurisdiction  of  court, 
vol.  viii,  p.  404. 

Remedy  of  person  served  by  mis- 
take, vol.  X,  p.  481. 

Identification  of  defendant  on  serv- 
ice of,  in  matrimonial  action,  vol. 
vii,  p.  45. 

Exemption  of  parties  and  witnesses 
from  service,  vol.  vii,  p.  329. 

Service  on  foreign  corporations,  vol. 
ii,  P-  73;  vol  ix,  p.  265. 

Deputation  to  serve  •"  '""■ 
vol.  vii,  p.  31^ 

SUNDAY. 

Exclusion   in    computm^ 

XV,  p.  90. 
Criminality  of  ball  plasrinf 

sports,  vol.  XV,  p.  150 
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SUPPLEMENTARY   PROCEEDINGS. 

Jurisdictional  residence  of  debtor, 
vol.  xiii,  p.  458. 

Limitation,  vol.  i,  p.  24. 

Procedure  where  property  is  dis- 
closed, vol.  i,  p.  152. 

Successive  examinations,  vol.  vii,  p; 
280. 

Priority  of  receiverships,  vol.  xi,  p. 
360. 

Attorney's  lien,  vol.  xi,  p.  454. 

SURROGATE'S  CX)URT. 

Jurisdiction  over  claims  based  on 
judgments,  vol.  xii,  p.  141. 

Waivers  of  citations,  vol.  xii,  p.  157. 

Attorney's  lien  in,  vol.  vii,  p.  165. 

Enforcement  of  attorney's  lien  in, 
vol.  X,  p.  32. 

TAXES. 

On  dogs,  vol.  viii,  p.  24. 

Taxable  interest  under  transfer- tax 
act,  vol.  iii,  p.  195 ;  vol.  xiii,  p.  347. 

Transfer-tax  against  estate  of  non- 
resident, vol.  iii,  p.  179. 

Appraisal  of  transfer- tax,  vol.  ix,  p. 

lOI. 

Taxation    of    foreign    corporations 
doing  business  in  this  state,  vol.  v, 
p.  206. 

TEUBGRAPH  COMPANIES. 

Stipulations  limiting  liability,  vol. 
iii,  p.  135. 

TENDER. 

Procedure  to  make  effectual,  vol.  ix, 

p.  132. 
Inclusion  of  costs,  vol.  xii,  p.  340. 

TERMS. 

On  amendment  of  pleadings,  vol.  vii, 

p.  82. 
On  postponement  of  trial,  vol.   xi, 

p.  372- 
On  granting  new  trial,  vol.  viii,  p. 

Taxation  of  costs  previously  paid 
as,  vol.  vii,  p.  320. 

TIME. 

Exclusion  of  Sunday  in  computing, 

vol.  XV,  p.  90. 
When    of   the    essence   of   contract, 

vol.  iv,  p.  106. 
To  appeal  to  court  of  appeals,  vol. 

vii,  p.  125. 


Limiting  time  to  appeal  to  appellate 
division,  vol.  xi,  p.  447. 

TRADE-MARKS. 

What  words   are  subjects   of,  vol. 

viii,  p.  58;  vol.  xiii,  p.  430. 
Operation  of  general  assignments  on 

trade-marks,  good  will,   etc,   vol. 

vi,  p.  176. 

TRADES-UNIONS. 

Picketing  by,  vol.  ix,  p.  i. 

TRANSFER-TAX. 

Taxable  interest,  vol.  iii,  p.  195;  vol. 

xiii,  p.  347. 
Appraisal  of,  vol.  ix,  p.  loi. 
On  estate  of  nonresident,  vol.  iii,  p. 

179. 

TREES. 

In  highway;  abutter's  rights,  vol. 
xiv,  p.  317. 

TRESPASS. 

By  blasting,  vol.  iii,  p.  328. 

TRIAL. 

Necessity  of  actual  presence'  of  ac- 
cused, vol.  xiv,  p.  124. 

Terms  on  postponement,  vol.  xi,  p. 
372. 

Adjournments  for  engagements  of 
counsel,  vol.  xiv,  p.  35. 

Use  of  interpreters,  vol.  xiv,  p.  458. 

Improper  remarks  of  counsel,  vol. 
XV,  p.  368. 

Place  of  Trial. 

Designation  of,  vol.  xi,  p.  313. 

Of  action  by  or  against  corporation, 

vol.  viii,  p.  258. 
Change   of,    for   official   position    of 

party  or  attorney,  vol.  vii,  p.  262. 
Loss  of  right  to  change,  vol.  viii,  p. 

347. 

Calendar  and  Record. 

Preference  on  the  calendar,  vol.  iv, 

p.  253;  vol.  viii,  p.  483. 
Short   cause  calendar  practice,  yol. 

X,  p.  308. 
SheriiFs  calendar  fees,  vol.  xv,  p.  53. 
Control  of  court  over  stenographers 

minutes,  .vol.  ix,  p.  190. 
Stipulation       affecting      subsequent 

trials  or  proceedings,  vol.  iii,  p.  54. 
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Jury. 

Waiver    of   jury    in    courts    not    of 

record,  vol.  xiii,  p.  359. 
Trial  of  special  issues  in  equitable 

actions,  vol.  vi,  p.  258. 
Matrimonial  actions,  vol.  xiv,  p.  92. 
Framing  of  issues  for  trial  by  jury, 

vol.  xii,  p.  415. 
Communication  between  judge  and 

jury  after  retirement  of,  vol.  i,  p. 

3;  vol.  vii,  p.  481. 
Coercion  of,  by  court,  vol.  x,  p.  88. 
Withdrawal  of  juror,  vol.  xi,  p.  78. 

Evidence. 

Inspection  of  memoranda  used  by 
witness,  vol.  xii,  p.  96. 

Physical  exhibits  at  the  trial,  vol. 
»v,  p.  23. 

Physical  exhibits  and  demonstra- 
tions in  actions  for  personal  in- 
juries, vol.  xii,  p.  333. 

Presumption  from  omission  to  pro- 
duce witness,  vol.  iii,  p.  32. 

Evidence  and  suggestion  of  defen- 
dant's indemnity,  vol.  xiv,  p.  52. 

Hypothetical  questions,  vol.  xi,  p.  37. 

Verdict — ^Decision — Judgment. 

Necessity  of  presence  of  judge  at 
rendition  of  verdict,  vol.  xv,  p. 
448. 

Dismissal  on  opening  of  counsel, 
vol.  XV,  p.  331. 

EflFect  of  failure  to  move  for  non- 
suit, vol.  xiii,  p.  469. 

Compromise  verdicts,  vol.  xi,  p.  117. 

Motion  as  to  verdict;  use  of  jurors' 
affidavits,  vol.  vi,  p.  212.     . 

Form  of  decision  of  court  or  report 
of  referee  after  trial  of  issues  of 
fact,  vol.  vii,  p.  497. 

Form  of  decision  after  trial  of  issue 
of  law,  vol.  ix,  p.  292. 

Judgment  on  the  merits  upon  non- 
suit or  dismissal  of  complaint,,  vol. 
ii,  p.  249;  vol.  xi,  p.  103. 
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NEW  YORK  ANNOTATED  CASES. 

VOLUME  XV 


MATTER  OF  SCHMIDT. 

[42  Misc.  463;  87  N.  Y.  Supp.  828.] 

{Surrogate's  Court,  Kings  County.   January,  1904.) 

I.  G)mmon-Law   Marriage — Evidence. 

A  woman  in  good  faith  married  a  man  whose  wife  was  then  living 
in  a  foreign  country,  and  after  the  death  of  the  latter,  and  until  the 
death  of  the  man,  13  years  later,  during  all  of  which  time  the  parties 
wet\:  known  as  husband  and  wife,  she  knew  nothing  of  such  former 
marriage.  Held  to  constitute  a  common-law  marriage  between  the 
parties. 

Note — ^0)mmon-Law  Marriages. 

a.  Statute. — i. 

b.  In  general. — ^3. 

c.  Proof. — 6. 

1.  Presumption.— g. 

2.  Sufficiency. — 14. 

d.  Specific  instances. — 16. 


a.  Statute. 

Under  the  common-law  marriage  was  a  civil  contract  and  no  formal 
ceremony  or  written  contract  of  marriage  was  required,  but  all  that  was 
essential  to  its  validity  was  a  present  agreement  between  competent  parties 
to  takf  each  other  for  husband  and  wife. 

In  England  itself  this  common-law  rule  has  not  existed  for  nearly  a 
century,  but  it  was  brought  over  into  this  state  by  the  English  settlers 
and  existed  here  until  the  enactment  of  the  following  amendment  of  the 
Domestic  Relations  Law.: 

Sec  id.  Marriage,  so  far  as  its  validity  in  law  is  concerned,  continues 
to  be  a  civil  contract,  to  which  the  consent  of  parties  capable  in  law  of 
making  a  contract  is  essential.  A  lawful  marriage  contracted  in  the 
manner  and  pursuant  to  the  regulations  of  a  religious  society  to  which 
either  party  belongs,  is  as  valid  as  if  this  article    had  not  been  enacted 
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2.  Descent — Child  of  Common-Law  Makriage. 

A  child  of  a  common-law  marriage,  i]}egitimate  because  bom  while 
the  first  wife  of  the  man  was  alive,  is,  the  relation  between  the  parties 
continuing  after  death  of  the  first  wife,  under  Laws  1895,  p.  313,  c 
351  entitled  to  a  distributive  share  in  his  mother's  estate  equally  with 
the  children  of  the  first  marriage. 

In  the  matter  of  the  judicial  settlement  of  Ottokar  H.  D. 
Schmidt,  administrator  of  Maria  Schmidt  Decree  for  distribu- 
turn  entered. 

Dunphy  &  PearsaU,  for  administrator. 

Bennett  &  Underhill,  for  Thomas  J.  Gleason,  contestant. 

Church,  S.  The  following  facts  have  been  agreed  on  by  the 
parties :    Carlos  Schmidt  was  married  in  Germany  on  September 
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L.  1896,  c.  272,  as  amd.  L.  igoi,  c.  339  (took  effect  January  i,  1902). 
Sec.  II.  a  marriage  must  be  solemnized  by  either: 

1.  A  clergyman  or  minister  of  any  religion,  or  the  leader  of  the  Society 
for  Ethical  Culture  in  the  City  of  New  York; 

2.  A  mayor,  recorder,  alderman,  police  justice,  or  police  magistrate  of 
a  city; 

3.  A  justice  or  judge  of  a  court  of  record,  or  of  a  municipal  court,  a 
justice  of  the  peace,  or 

4.  A  written  contract  of  marriage  signed  by  both  parties,  and  at  least 
two  witnesses  who  shall  subscribe  the  same,  stating  the  place  of  residence 
of  each  of  the  parties  and  witnesses,  and  the  date  and  place  of  marriage, 
and  acknowledged  by  the  parties  and  witnesses  in  the  manner  required 
for  the  acknowledgement  of  a  conveyance  of  real  estate  to  entitle  the 
same  to  be  recorded.  Such  contract  shall  be  filed  within  six  months  after 
its  execution  in  the  office  of  the  clerk  of  the  town  or  city  in  which  the 
marriage  was  solemnized. 

Id. 

Sec.  16.  Such  contract  or  entry,  or  a  copy  thereof,  certified  f^  the 
officer  with  whom  such  contract  is  filed,  is  presumptive  evidence  of  the 
marriage. 

Id. 

Sec.  19.  No  marriage  claimed  to  have  been  contracted  on  or  after  the 
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18,  1836.  He  lived  with  his  wife  for  several  years,  and  left  her  in 
1849,  and  came  to  America.  On  December  10,  1864,  while  his 
wife  was  living,  he  entered  into  a  marriage  ceremony  with  a 
widow  named  Maria  Glqason;  said  Maria  Gleason  had  two 
children,  Thomas  J.  Gleason,  the  contestant,  and  Helen,  who  has 
since  married.  While  Carlos  Schmidt's  wife  was  still  alive,  the 
administrator,  Ottokar  H.  D.  Schmidt,  was  bom' to  said  Carlos 
Schmidt  and  Maria  Gleason  on  September  i,  1869.  Carlos 
Schmidt's  wife  died  December  14,  1877.  Carlos  Schmidt  and 
Maria  Gleason,  from  the  date  of  their  marriage,  lived  together 
uninterruptedly  as  husband  and  wife,  and  were  so  regarded  by 
all  of  their  friends  and  acquaintances  until  the  date  of  Carlos 
Schmidt's  death  on  June  3,  1890.  It  appears  that  at  one  time,  in 
conveying  certain  real  estate,  said  Maria  Gleason,  his  wife,  had 
joined  with  him  in  the  deed,  being  described  as  his  wife.  After 
his  death  she  applied  for  letters  of  administration  upon  his  estate 
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first  day  of  January,  nineteen  hundred  and  two,  within  this  state,  other- 
wise than  in  this  article  provided,  shall  be  valid  for  any  purpose  what- 
ever, provided,  however,  that  no  such  marriage  shall  be  deemed  or  ad- 
j  ugded  to  be  invalid ;  nor  shall  the  validity  thereof  be  in  any  way  affected 
on  account  of  any  want  of  authority  in  any  person  solemnizing  the  same 
under  subdivisions  one,  two,  three  and  four  of  section  eleven  of  this 
article,  if  consummated  with  a  full  belief  on  the  part  of  the  persons  so 
married,  or  either  of  them,  that  they  were  lawfully  joined  in  marriage, 
or  on  account  of  any  mistake  in  the  date  or  place  of  marriage,  or  in  the 
residence  of  either  of  the  parties,  in  case  of  a  marriage  solemnized  under 
subdivision  four  of  said  section  eleven. 
Id. 
Although  common-law  marriages  have  thus  been  abolished  in  this 
state,  questions  involving  rights  and  liabilities  resulting  from  such 
marriages  contracted  prior  to  1902  will  arise  for  many  years  to  come,  in 
determining  which  it  will  be  necessary  to  inquire,  as  to  whether  a 
certain  state  of  facts  constitutes  a  common-law  marriage.  That  is  the 
roison  d'etre  of  this  note. 

b.  In  general. 

As  the  law  for  many  years  existed  in  this  state,  no  particular  form  of 
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as  his  widow,  and  the  same  were  duly  issued  to  her.  During  the 
Hfetime  of  said  Carlos  Schmidt  the  suggestion  that  they  were  not 
husband  and  wife  was  never  raised,  and  from  the  date  of  the 
death  of  said  Carlos  Schmidt  said  Maria  Gleason  was  always 
known  as  his  widow  until  her  death  on  March  25,  1902.  Her 
son,  by  a  previous  marriage,  Thomas  J.  Gleason,  the  contestant 
here,  now  comes  forward  with  the  contention,  however,  that  be- 
cause at  the  time  of  his  mother's  marriage  to  Carlos  Schmidt  said 
Carlos  Schmidt  had  a  wife  then  living,  said  marriage  was 
absolutely  void,  and  that,  therefore,  his  half-brother,  Ottokar  H. 
D.  Schmidt,  was  not  bom  in  lawful  wedlock,  but  was  illegitimate, 
and  consequently  is  not  entitled  to  share  in  their  mother's  estate, 
but  that  the  mother's  estate  should  be  divided  solely  between  the 
contestant  and  his  sister,  the  children  of  the  previous  marriage  to 
Gleason. 

It  does  not  seem  possible  that  a  person  of  any  respectability 
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words  or  official  ceremony  was  necessary  to  constitute  a  marriage,  but 
it  was  regarded  simply  as  a  civil  contract  which  might  be  entered  into 
by  competent  parties  in  the  same  manner  as  any  other  agreement. 

People  V.  Bartholf,  24  Hun,  272. 

This  agreement  may  be  written  or  verbal,  with  or  without  witnesses, 
and  may  be  proved,  like  any  other  contract. 

Bissell  v.  Bissell,  55  Barb.  335. 

The  prime  requisite  to  a  valid  marriage  is  the  interchange  between  the 
parties  of  a  mutual  consent  per  verba  de  praesenti  to  take  each  other  as 
husband  and  wife. 

Bates  V.  Bates,  7  Misc.  547;  27  N.  Y.  Supp.  872. 

The  law  requires  an  actual  meeting  of  the  minds  of  the  parties  upon 
that  question. 

Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235. 

The  parties  must  mt  only  live  together  as  man  and  wife,  but  to 
become  husband  and  wife  must  be  i.neir  purpose  in  beginning  so  to  live, 
and  they  must  hold  themselves  out  to  the  world  as  thus  related. 

Brinkley  v.  Brinkley,  50  N.  Y.  184. 

It  is  not  necessary,  however,  that  they  formally  treat  with  each  other 
upon  the  subject  and  consent  in  words  to  become  husband  and  wife, 
but  that  they  did  so  in  substance  may  be  inferred  from  the  circumstances. 

People  V.  Bartholf,  24  Hun,  272. 
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would,  for  the  sake  of  the  slight  pecuniary  gain  involved  in  this 
estate,  be  willing  to  stamp  his  brother  as  a  bastard,  and  to  have  it 
judicially  declared  that  his  dead  mother's  relations  with  the  man 
she  believed  to  be  her  husband  were  meretricious ;  but  the  courts 
have  nothing  to  do  with  the  sentimentality  which  should  or 
should  not  prompt  the  parties  before  it,  and,  notwithstanding  that 
there  may  be  a  feeling  of  loathing  for  the  man  who  would  take  a 
position  such  as  this  contestant,  yet  it  is  nevertheless  the  duty  of 
the  court  to  consider  calmly  the  questions  of  law  to  be  applied 
to  the  admitted  facts  here.  The  facts  in  this  case  are  substantially 
similar  to  those  in  the  case' of  Townsend  v.  Van  Buskirk,  33  Misc. 
287;  68  N.  Y.  Supp.  512,  in  which  Justice  Maddox  held  that, 
even  if  the  marriage  between  the  parties  thereto  was  void  at  the 
time  of  the  ceremony  of  marriage,  yet  if,  after  the  death  of  the 
first  wife,  the  parties  continued  to  cohabit  and  lived  together  as 
husband  and  wife,  then  the  courts  would  presume  that  such  co- 
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A  common-law  marriage  is  complete  when  there  is  a  full,  free  and 
mutual  consent  by  the  parties  capable  of  contracting,  even  if  not  followed 
by  cohabitation. 

Caujolle  V.  Ferrie,  26  Barb.  177. 

The  agreement  must  be  one  of  present  consent  to  accept  each  other 
as  husband  and  wife.  A  contract  to  marry  at  some  future  time,  although 
followed  by  cohabitation,  will  not  constitute  a  marriage. 

Bissell  V.  Bissell,  55  Barb.  325. 

If  it  is  a  part  of  the  argument  that  the  marriage  shall  at  some  time 
thereafter  be  solemnized  in  church,  it  is  void  because  a  contract  per 
verba  de  praesenti  constitutes  a  marriage  only  when  the  parties  intend 
that  it  shall  do  so  without  any  subsequent  ceren\ony. 

Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235. 

Cohabitation  as  husband  and  wife  does  not  constitute  marriage.  It 
merely  tends  to  prove  that  a  contract  of  marriage  has  been  entered  into 
by  the  parties. 

Gall  V.  Gall,  114  N.  Y.  109;  21  N.  E.  106. 

Since  a  common-law  marriage,  not  being  specific  and  ceremonial, 
necessarily  lacks  definiteness  as  to  time  and  place,  and  is  largely  made  up 
of  a  series  and  succession  of  facts,  such  as  reputation,  cohabitation,  ad- 
missions, declarations  and  conduct,  such  marriage  must,  therefore,  neces- 
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habitation  established  a  common-law  marriage.  I  might  well 
leave  this  case  on  the  well-considered  opinion  of  Justice  Maddox, 
but  the  counsel  for  the  contestant  has  been  so  insistent  that 
Justice  Maddox  has  overlooked  certain  decisions  of  the  Court  of 
Appeals  that  I  have,  in  addition  to  a  careful  examination  of 
Justice  Maddox's  opinion,  examined  all  of  the  authorities  upon 
this  subject.  The  general  proposition,  no  doubt,  is  correct  that, 
where  the  relations  of  the  parties  are  improper  and  illicit,  then 
they  are  presumed  to  continue  so,  unless  there  is  some  specific 
fact  disclosed  to  the  court  which  warrants  the  court  in  drawing 
the  conclusion  that  the  relations  have  changed  from  being 
meretricious  to  those  of  husband  and  wife.  The  cases  in  which 
this  contention  has  been  advanced  have  been  where  the  relations 
in  their  inception  were  not  contracted  under  any  mistake  as  to 
the  law  or  the  facts,  but  which  were  merely  meretricious  or 
lustful.     The  rule  upon  this  matter  was  very  well  stated  by 
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sarily  be  presumed  to  have  taken  place  where  the  acts  referred  to  had 
their  existence. 

Matter  of  Tabor,  31  Misc.  579;  65  N.  Y.  Supp.  571. 

Thus,  where  acts  within  this  state  are  relied  upon  to  establish  its 
validity,  in  the  absence  of  a  specific  established  contract  elsewhere  in  a 
jurisdiction  which  would  make  such  contract  valid,  the  lex  fori  applies 
and  renders  invalid  a  marriage  entered  into  after  five  years  absence  of 
his  wife,  by  a  husband  forbidden  by  a  judgment  of  divorce  from  mar- 
rying again  during  his  wife's  lifetime. 

Id. 

c.  Proof, 

The  existence  of  a  contract  of  marriage  is  a  fact  which  may  be  proved 
like  any  other  fact,  either  by  positive  evidence  of  the  agreement,  or  b> 
evidence  from  which  it  may  be  inferred. 

Clayton  v.  Wardell,  4  N.  Y.  230. 

A  common-law  marriage  may  be  proved  by  circumstances,  such  as 
cohabitation,  acknowledgement  of  such  relation  by  the  parties  themselves, 
reception  by  friends  and  relatives  as  husband  and  wife,  and  conunon 
reputation. 

O'Gara  v.  Eisenlohr,  38  N.  Y.  296. 
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Justice  Maddox  in  Townsend  v.  Van  Buskirk,  at  page  290,  33 
Misc.,  and  page  514,  68  N.  Y.  Supp. 

"There  is,  to  my  mind,  a  well-defined  distinction  between  illicit  relations, 
forbidden  because  of  an  undisclosed  disability  on  the  part  of  one  of  the 
parties  thereto,  and  such  relations  as  arc  mutually  meretricious,  involving 
on  the  part  of  the  woman  knowledge  that  its  character  is  not,  and  is  not 
intended  to  be,  matrimonial,  but  of  a  wanton  and  lustful  nature.' 


*» 


In  the  case  at  bar  the  complete  innocence  and  good  faith  of 
Maria  Gleason  in  entering  into  the  marriage  relations  with  Carlos 
Schmidt  stand  conceded,  and  Carlos  Schmidt,  while  a  wrongdoer 
in  the  sense  that  he  married  Maria  Gleason  when  he  ought  not  to 
do  so  by  reason  of  his  previous  wife  still  being  alive,  appears  to 
have  done  so  in  good  faith,  and  with  proper  intentions,  because 
he  remained  constant  and  true  to  her  down  to  the  date  of  his 
death,  and  for  13  years  after  the  death  of  his  wife  they  continued 
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A  preponderance  of  evidence  which  tends  to  establish  the  marriage  is 
all  that  is  required. 

Circumstantial  proof  may  be  as  satisfactory,  and  is  often  more  satis- 
factory, than  the  much  more  limited  direct  evidence  which  it  is  ordinarily 
possible  to  produce. 

Matter  of  Hamilton,  76  Hun,  aoo;  27  N.  Y.  Supp.  813. 

But  such  evidence  may  be  rebutted  by  other  testimony. 

Gayton  v.  Wardell,  4  N.  Y.  23a 

Where  the  intercourse  is  illicit  at  first  and  not  accompanied  by  any  of 
the  evidences  of  marriage,  but  subsequently  assumes  a  matrimonial  char- 
acter and  is  surrounded  by  the  circumstances  above  named,  showing  a 
valid  marriage,  a  question  of  fact  arises  for  the  determination  of  the  jury. 
They  are  to  weigh  the  presumption  arising  from  the  meretricious  char- 
acter of  the  connection  in  its  origin  with  the  presumption  arising  from 
the  subsequent  conduct,  declarations  of  the  parties  and  the  like,  and 
decide  whether  all  of  the  circumstances  taken  together  are  sufficient 
evidence  of  marriage. 

Gall  V.  Gall,  114  N.  Y.  109;  21  N.  £.  206. 

The  courts  will  not,  from  testimony  that  is  not  clear  and  explicit,  that 
is  not  general  and  supported  by  other  circumstances  than  cohabitation, 
nor  from  reputation  for  marriage  that  is  divided,  infer  a  common-law 
marriage. 
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in  every  possible  way  to  act  as  husband  and  wife.  Because 
there  was  a  disability  which  existed  against  their  originally  con- 
tracting this  marriage,  it  does  not  seem  possible  that  the  court 
should  blind  its  eyes  to  the  13  years  of  life  as  husband  and  wife 
after  the  disability  had  been  removed,  and  I  shall  therefore  regard 
their  relations  during  that  time  as  establishing  marriage  as  fully 
as  if  a  perfect  ceremony  of  marriage  had  taken  place  at  some  time 
during  that  period. 

Counsel  for  the  contestant  refers  at  great  length  to  the  case  of 
O'Gara  v.  Eisenlohr,  38  N.  Y.  296,  claiming  that  the  case  is 
decisive,  and  is  contrary  to  the  views  of  Justice  Maddox.  In  my 
judgment,  that  case  does  not  touch  upon  the  subject  here  under 
consideration  at  all.  On  the  contrary,  the  main  question  in  that 
case  was  the  fact  that  the  previous  wife  of  the  husband  had 
disappeared.  It  was  therefore  contended  that  the  court  should 
presume  that  she  had  died  before  her  husband,  on  the  theory 
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Brinkley  v.  Brinkley,  50  N.  Y.  184. 

The  degree  of  evidence  as  to  cohabitation,  reputation  and  other  facts 
which  will  be  required  by  the  court  to  establish  a  common-law  marriage 
depends  greatly  upon  the  means  existing,  or  fairly  to  be  presumed  to 
exist,  for  showing  the  actual  character  of  the  connection. 

Hill  V.  Burger,  3  Brad.  432.  , 

Where  a  marriage  between  citizens  of  this  state  is  solemnized  in 
another  country,  not  in  accordance  with  the  laws  of  such  country,  but  in 
a  manner  which  \yould  constitute  a  valid  niarri?ge  here,  the  fact  of  the 
performance  of  a  formal  ceremony  is  significant  of  the  intent  of  the 
parties  to  assume  the  relation  of  husband  and  wife  and  subsequent  cohab- 
itation in  this  state  may  not,  in  the  judgment  of  the  jury,  require  so 
much  by  way  of  its  reputation  and  publicity  as  would  be  deemed  neces- 
sary to  produce  the  inference  of  a  contract  of  marriage,  where  no  evi- 
dence of  it  other  than  cohabitation  is  made  to  appear.  , 

Wilcox  V.  Wilcox,  46  Hun,  32;  10  St.  Rep.  746;  27  Week.  Dig.  458. 

The  testimony  of  one  claiming  to  be  the  widow  of  a  decedent,  in  an 
action  to  remove  his  administrator,  that  she  and  the  deceased  agreed  to 
assume  toward  each  other  the  relation  of  man  and  wife,  without  the 
performance  of  a  marriage  ceremony,  and  that  from  that  time  they  lived 
together  in  pursuance  of  such  agreement,  is  incompetent  under  section 
829  of  the  Code. 
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that  the  law  will  sooner  presume  that  she  had  died  first,  which 
would  have  involved  no  wrong,  than  that  which  will  presume 
that  the  respondent  and  her  pretended  husband  were  living  to- 
gether in  adultery.  That  that  is  the  sole  contention  in  the  case 
is  evidenced  by  the  following  paragraph  from  the  opinion,  at 
page  302: 

"It  is  contended  in  this  case  that  the  presumption  of  law  is  that  Rose 
Donnery  died  before  her  husband,  when  the  consequence  of  her  being 
alive  is  that  the  respondent  in  this  case  and  Donnery  were  cohabiting  and 
living  together  as  man  and  wife  without  any  lawful  marital  relation 
existing  between  them.' 


ff 


This  being  the  sole  question  decided,  it  is  therefore  not  a  matter 
which  should  be  considered  as  controlling  in  making  the  decision 
herein. 

The  only  other  case  cited  by  the  contestant  upon  this  branch 
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Matter  of  Brush,  25  App.  Div.  610;  49  N.  Y.  Supp.  803. 

I.  Presumption. 

The  common-law  presumes  marriage  until  the  contrary  is  shown.  This 
is  especially  true  in  cases  involving  legitimacy. 

Caujolle  v.  Ferrie,  26  Barb.  177. 

The  law  presumes  morality,  and  not  immorality;  marriage,  and  not 
concubinage;  legitimacy,  and  not  bastardy. 

Hynes  v.  McDermott  91  N.  Y.  451. 

A  marriage  will  not  be  inferred  from  ciicumstances,  when  the  impedi- 
ments of  pre-contract,  consanguinity,  afiinity  or  corporal  or  mental 
incapacity  exist 

Caujolle  v.  Ferrie,  26  Barb.  177. 

The  cohabitation,  apparently  decent  and  order!}',  of  two  persons  oppo- 
site in  sex,  raises  a  presumption  that  they  have  been  duly  married. 

Tracy  v.  Frey,  88  N.  Y.  Supp.  874. 

This  presumption  is  one  of  the  strongest  known  to  the  law. 

Hynes  v.  McDermott,  91  N.  Y.  451. 

To  presume  from  the  fact  of  cohabitation  that  there  has  been  an  actual 
marriage,  it  must  be  matrimonial  and  be  so  begun  and  not  illicit.  It 
is  not  the  fact  alone  which  raises  the  presumption,  but  the  character  of 
the  fact. 
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of  the  subject  is  that  of  Foster  v.  Hawley,  8  Hun,  68.  But  that 
case  cannot  be  cited  as  in  any  way  paralleling  this.  There  the 
relations  were  concededly  lustful  in  their  origin.  They  were  long 
continued,  but  were  continued  but  a  short  time  after  the  death 
of  the  man's  first  wife.  It  also  appeared  that  the  woman  pre- 
tending to  be  the  wife  of  the  deceased  at  the  termination  of 
their  relations  left  the  deceased,  and  contracted  a  marriage  with 
some  other  man. 

The  cases  quoted  by  the  contestant  do  not,  therefore,  in  any 
way  establish  the  incorrectness  of  Justice  Maddox's  previous 
decision.  On  the  other  hand.  Justice  Maddox's  decision  is  sus- 
tained by  the  case  of  Fenton  v.  Reed,  4  Johns.  52,  4  Am.  Dec. 
244 ;  Rose  v.  Clark,  8  Paige,  574.  I  shall  therefore  hold,  assum- 
ing the  ceremony  of  marriage  between  Maria  Gleason  and  Carlos 
Schmidt,  to  have  been  absolutely  void  in  consequence  of  the  fact 

Common-Law  Mabriages, — Continued. 

Brinkley  v.  Brinkley,  50  N.  Y.  184. 

While  it  is  true  that  the  presumption  of  marriage  arising  from  cohab- 
itation apparently  matrimonial,  is  one  of  the  strongest  known  to  the  law; 
it  is  indulged  in  because  of  the  preference  which  the  law  has  for  decent 
and  clean  living,  as  against  licentiousness  and  not  for  the  benefit  of  either 
party  to  the  alleged  contract. 

Matter  of  Brush,  25  App.  Div.  610;  49  N.  Y.  Supp.  803. 

Therefore,  if  a  woman  who  claims  to  hold  towards  a  man  the  relation 
of  wife,  sees  fit  to  consent  to  the  concealment  of  that  relation,  and  while 
it  exists,  to  consort  with  prostitutes  and  to  live  in  a  house  of  ill-fame^ 
receiving  the  visits  her  alleged  husband  as  women  of  that  class  receive 
the  visits  of  other  men,  the  fact  that,  while  she  thus  lives,  she  is  spoken 
of  among  the  people  of  the  class  with  whom  she  consorts  indiscriminately 
as  the  wife  or  the  friend  of  the  man  who  supports  her,  does  not  entitle 
her  as  his  widow  to  letters  of  administration  upon  his  estate. 

Id. 

A  cohabitation  of  that  kind,  while  it  may  possibly  be  explained,  and,  as- 
explained,  used  as  a  foundation  for  proof  of  marriage,  is  not  of  itself 
very  strong  evidence  of  the  existence  of  that  relation. 

Id. 

Proof  of  matrimonial  cohabitation  is  sufficient  to  found  a  presumptioir 
of  a  prior  marriage,  although  such  cohabitation  is  inconstant  and  occa- 
sional only,  and  the  man  does  not  take  the  woman  to  his  home  until  the 
performance  of  a  marriage  ceremony  a  year  later. 
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that  at  that  time  Carlos  Schmidt  had  a  wife  living,  that,  as  Carlos 
Schmidt,  subsequent  to  the  death  of  his  first  wife,  cohabited  with 
Maria  Gleason,  and  they  lived  together  as  husband  and  wife,  a 
marriage  will  be  presumed  to  have  taken  place.  The  act  of  1895 
(Laws  1895,  p.  313,  c.  531),  which  was  subsequently  incorporated 
into  the  domestic  relations  law  (Laws  1896,  p.  219,  c.  272,  Sec. 
18),  provided  that  if  the  parents  of  a  child  (who  would  otherwise 
be  illegitimate)  subsequently  married,  such  child  would  there- 
upon be  deemed  legitimate.  The  effect  of  such  marriage  is, 
therefore,  to  legitimatize  the  birth  of  the  administrator  herein, 
Ottokar  H.  D.  Schmidt,  and  he  is  therefore  entitled  to  his 
distributive  share  of  his  mother's  estate.  Let  decree  be  prepared 
accordingly,  with  costs  to  the  administrator,  to  be  paid  by  the 
contestant  personally. 
Decreed  accordingly. 

Common-Law  Marriages, — Continued. 

Betsinger  v.  Chapman,  88  N.  Y.  487. 

A  marriage  ceremony  performed  while  the  man  is  upon  his  death  bed, 
helpless  and  surrounded  by  the  woman  and  her  friends,  and  when  he  is 
apparently  oblivious  not  only  of  a  former  wife,  but  also  of  his  children,, 
can  afford  no  presumption  against  a  previous  marriage. 

Christy  v.  Qarke,  45  Barb.  529. 

A  prior  marriage  may  be  presumed  from  proof  of  matrimonial  cohabi- 
tation in  connection  with  the  concomitant  facts  ot  the  declarations  of  the 
parties,  their  reception  by  their  relatives  and  friends  as  man  and  wife, 
and  the  recognition  of  that  relation  by  themselves  and  the  persons  with 
whom  they  associate,  although  there  is  a  subsequent  formal  ceremonial 
marriage  between  the  parties. 

Betsinger  v.  Chapman,  88  N.  Y.  487. 

Where  there  is  enough  to  create  a  foundation  for  the  presumption  of 
marriage,  it  can  be  repelled  only  by  the  most  cogent  and  satisfactory 
evidence. 

Hynes  v.  McDermctt,  91  N.  Y.  451. 

Sucpisions  or  conjectures  or  rumors  will  not  do  to  rebut  this  presump- 
tion, however  strong  the  suspicions,  specious  the  conjectures,  or  loud 
and  general  the  rumors  may  be. 

Caujolle  V.  Ferrie,  26  Barb.  177. 

The  presumption  of  marriage  is  weakened  when  the  relation  of  the 
parties  is  secret  or  concealed,  unless  an  adequate  and  controlling  motive 
is  presented. 
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Brinkley  v.  Brinkley,  50  N.  Y.  184. 

A  presumption  of  a  contract  of  marriage  cannot  be  raised  when  the 
direct  consequence  of  so  doing  would  be  to  involve  both  parties  to  it  in 
the  crime  of  bigamy. 

Foster  v.  Hawley,  8  Hun,  68. 

The  presumption  from  circumstances,  such  as  cohabitation  and  repu- 
tation, of  a  prior  common  law  marrriage  must  yield  to  the  stronger  legal 
presumption  against  the  commission  of  crime  in  contracting  a  subsequent 
marriage,  although  the  latter  presumption  is  weakened  by  the  fact  that, 
to  give  it  effect,  the  party  in  whose  behalf  it  is  applied  must  be  left  in- 
volved in  the  disgrace  of  a  meretricious  connection. 

Clayton  v.  Wardell,  4  N.  Y.  230. 

But  such  presumption  against  a  former  marriage,  proved  by  reputation 
in  favor  of  a  subsequent  marriage,  proved  by  positive  direct  evidence, 
has  no  application  to  a  case  where  the  evidence  adduced  to  establish  the 
second  marriage,  is  no  better  than  that  offered  to  prove  the  first. 

Christy  v.  Clarke,  45  Barb.  529. 

The  woman's  statement  that  the  decedent  was  her  illegitimate  child,  in 
her  petition  for  letters  of  administration  on  his  estate,  made  by  her 
deliberately,  under  oath,  in  a  legal  proceeding  in  which  her  legal  right 
depended  upon  the  fact  of  illegitimacy,  repels  the  presumption  of  a 
marriage  prior  to  the  birth  of  such  child. 

Newton  v.  Southworth,  7  St.  Rep.  130;  26  Week.  Dig.  170. 

The  presumption  against  the  commission  of  crime  arises  in  such  a  case, 
for,  if  the  connection  between  the  parties  was  matrimonial  in  its  inception, 
she  was  guilty  of  perjury. 

Id. 

Where  a  man  and  woman  lived  together  as  husband  and  wife  at  a 
summer  resort  during  two  summers  and  hired  a  house  in  town  for  a 
year  under  an  assumed  name,  but  were  not  publicly  recognized  or  known 
as  man  and  wife  among  the  family,  relatives  and  friends,  the  presumption 
of  marriage  arising  from  cohabitation  is  rebutted  by  the  confession  of 
the  woman  that  they  would  have  been  married,  had  the  health  of  the 
deceased  been  good,  upon  her  application  for  letters  of  administration 
upon  his  estate. 

Davis  V.  Brown,  i  Redf.  259. 

The  presumption  of  marriage  from  a  cohabitation,  apparently  matri- 
monial, in  a  case  involving  legitimacy  of  children,  is  repelled  by  the  fact 
that,  within  a  year  after  the  parties  voluntarily  separated  and  ceased  to 
live  together,  each  was  ceremonially  married  to  another  person. 

Newton  v.  Southworth,  7  St.  Rep.  130;  26  Week  Dig.  170. 

The  presumption  against  the  commission  of  the  crime  of  bigamy 
neutralizes  in  such  case  the  presumption  against  illicit  intercourse. 

Id. 

The  presumption  of  marriage  arising  from  the  conduct  of  the  parties 
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is  not  overcome  by  testimony  confined  to  a  statement  of  the  woman 
that  she  was  never  married,  and  the  fact  that  she  used  her  maiden  name 
in  depositing  money  in  a  savings  bank. 
Renholm  v.  Public  Administrator,  2  Redf.  456. 

A   common-law   marriage   will   be   presumed   from   mere   cohabitation 
and  reputation  when  the  intercourse  was  meretricious  in  its  inception. 
U.  S.  Trust  Co.  V.  Maxwell,  26  Misc.  276;  57  N.  Y.  Supp.  53. 
But  the  presumption  of  marriage  is  rebutted  by  proof  of  such  fact. 
Clayton  v.  Wardell,  4  N.  Y.  230. 

When  the  cohabitation  of  the  parties  is  illicit  in  its  origin,  the  pre- 
sumption is  that  it  so  continues  until  a  change  in  its  character  is  shown 
by  acts  and   circumstances  strongly  indicating  that  the  connection   has 
become  matrimonial. 
Tracy  v,  Frey,*  88  N.  Y.  Supp.  874. 

While  this  change  of  purpose  docs  not  require  direct  evidence,  but 

may  be  proved  by  circumstances,  they  must  be  such  as  to  exclude  the 

inference  that  the  former  relation  continued,  and  satisfactorily  show  that 

it  has  been  changed  into  that  of  an  actual  marriage  by  mutual  consent. 

Foster  v.  Hawley,  8  Hun,  68. 

It  is  sufficient  if  the  acts  and  declarations  of  the  parties,  their  reputation 
as  married  people,  and  the  circumstances  surroundin«:  them  in  their  daily 
lives,  naturally  lead  to  the  conclusion  that,  although  they  began  to  live 
together  as  man  and  mistress,  they  finally  agreed  to  live  together  as 
husband  and  wife. 

Gall  V.  Gall,  114  N.  Y.  109;  21  N.  K  106. 

A  mere  continuance  of  cohabitation  after  the  death  of  a  first  wife  will 
not  lay  the  foundation  for  presuming  a  marriage. 

The  testimony  showing  the  nature  and  character  of  the  connection  to 
have  been  changed,  is  not  limited  to  a  ceremonial  marriage. 

If  there  is  enough  to  satisfy  the  court  that  the  parties  recognize  a  new 
relation  and  hold  themselves  out  to  the  world  as  man  and  wife,  and  if 
they,  by  their  conduct  and  declarations,  profess  to  be  bound  by  marital 
ties  and  thus  exhibit  the  continuation  of  their  cohabitation  upon  a 
different  footing  from  what  it  had  been  formerly,  the  conclusion 
may  be  in  favor  of  a  marriage,  notwithstanding  there  is  no  formal  cere- 
mony or  regular  solemnization. 
Hyde  v.  Hyde,  3  Bradf.  509. 

The  presumption  of  the  continuance  of  the  illicit  character  of  an  inter- 
course may  be  repelled  by  a  contrary  presumption  of  marriage  and  of 
the  legitimacy  of  children,  though  the  circumstances  fail  to  show  when 
or  how  the  change  from  concubinage  to  matrimony  took  place. 
Caujolle  V.  Ferrie,  26  Barb.  177. 

A  concubinage  existing  even  for  so  long  a  period  as  twenty-four  years 
cannot  be  transformed  into  matrimony  by  evidence  which  falls  short  of 
establishing  the  fact  of  an  actual  contract  of  marriage. 
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Foster  V.  Haw]ey»  8  Hun,  68. 

An  illicit  relation,  formed  on  tbe  faith  of  the  man's  promise  to  make 
the  woman  his  wife  as  soon  as  the  impediment  of  his  previous  marriage 
is  removed,  is  not  changed  into  matrimony  merely  by  the  removal  of 
that  impediment  and  their  continuance  of  the  same  modes  of  life  as 
theretofore.  A  concubine  cannot  acquire  the  rights  of  a  wife  by  survivor- 
ship. 

Foster  v.  Hawley,  8  Hun,  68. 

Where  the  acts  evidencing  and  establishing  a  common-law  marriage 
took  place  in  this  state,  and  there  is  an  entire  absence  of  testimony  as  to 
where  the  alleged  marriage  was  initially  contracted,  the  laws  of  this 
^tate  will  be  applied  in  determining  its  validity,  since,  in  the  absence 
of  proof  to  the  contrary,  it  must  be  presumed  to  have  taken  place  where 
such  acts  occurred. 

Matter  of  Tabor,  31  Misc.  579;  65  N.  Y.  Supp.  571. 

The  presumption  of  law  that  a  cohabitation  illicit  in  its  origin  continues 
to  be  of  that  character  throughout  its  duration  is  not  rebutted  by  evidence 
that  the  commencement  of  the  adulterous  connection  was  based  on  a 
promise  by  the  man  to  marry  the  woman  when  he  should  obtain  a  divorce 
from  his  wife  and  the  continuance,  after  such  divorce,  of  such  cohabita- 
tion and  the  recognition  and  acknowledgment  of  her  as  his  wife. 

Foster  v.  Hawley,  8  Hun,  68. 

2.  Sufficiency, 

Although  no  form,  rite  or  ceremony  is  essential  to  the  validity  of  a 
marriage,  it  does  not  follow  that  any  cohabitation,  with  whatever  motive 
begun,  may,  by  the  false  acknowledgement  of  the  martial  relation  kept 
up  for  a  time,  grow  into  a  lawful  state  of  matrimony. 

Brinkley  v.  Brinkley,  50  N.  Y.  184. 

To  constitute  a  common-law  marriage  the  cohabitation  must  be  matri- 
monial. 

The  general  definition  of  matrimonial  cohabitation  is  the  living  together 
of  a  man  and  woman  ostensibly  as  husband  and  wife. 

The  purpose  of  the  parties  so  living  together  is  an  important  element, 
and  that  such  purpose  is  lawful  and  in  performance  of  a  matrimonial 
engagement  may  be  inferred  from  adequate  circumstances. 

This  does  not  necessarily  require  the  announcement  of  such  purpose, 
further  than  it  is  given  by  the  appearance. 

There  must  be  sufficient  to  fairly  represent  such  relation  by  the  manner 
in  which  the  parties  are  living  together.' 

The  fact  that  the  man  keeps  rooms  in  his  own  house  which  he  occupies 
a  portion  of  the  time,  at  least  is  a  circumstance  bearing  upon  the  question 
of  cohabitation,  but  is  not  necessarily  inconsistent  with  it. 

Wilcox  v.  Wilcox,  46  Hun,  32;  10  St.  Rep.  746;  27  Week.  Dig.  458. 
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An  agreement  to  live  together  merely,  in  the  absence  of  any  marriage 
ceremony  or  any  contract  of  marriage,  does  not  constitute  the  relation 
of  marriage  in  the  eye  of  the  law,  when  the  woman  is  not  publicly  ac- 
Imowlcdged  by  the  man  as  his  wife  and  not  reputed  to  be  such. 

Soper  V.  Halsey,  85  Hun,  464;  33  N.  Y.  Supp.  105. 

A  contract  to  marry  per  verba  de  futuro,  even  when  followed  by  cohab- 
itation, does  not  constitute  a  valid  marriage  at  common-law. 

Cheney  v.  Arnold,  15  N.  Y.  345. 

An  agreement  per  verba  de  futuro  not  only  fails  to  prove  an  actual 
marriage,  but  by  its  very  terms  excludes  any  such  conclusion. 

Bates  vs.  Bates,  7  Misc.  547;  27  N.  Y.  Supp.  872. 

Although  no  fonnal  agreement  was  made  expressing  in  words  their 
intention,  the  statement  of  the  woman  that  she  was  married  to  the  man 
and  had  lived  with  him  and  been  acknowledged,  introduced  and  treated  as 
his  wife,  warrants  the  conclusion  that  they  had  cohabitated  from  the  be- 
ginning upon  the  understanding  that  their  relations  should  be  and  were 
those  of  husband  and  wife. 

People  V.  Bartholf,  24  Hun,  272. 

A  comm6n-law  marriage  per  verba  de  praesenti,  without  witnesses,  is 
not  established  by  the  unaided  testimony  of  the  woman,  when  her  evi- 
dence is  contradicted  as  to  all  the  material  facts  by  the  man  and  other 
witnesses,  and  her  subsequent  conduct  and  mode  of  life,  inclusive  of  her 
correspondence,  are  inconsistent  with  her  claim  that  such  a  marriage 
had  taken  place. 

Bates  V.  Bates,  7  Misc.  547;  27  N.  Y.  Supp.  872. 

In  proceedings  for  non-support  a  common-law  marriage  is  established 
by  the  uncontroverted  evidence  of  a  woman  that  the  defendant  had  lived 
with  her  in  the  marital  relation  for  eight  years,  and  during  that  time  had 
introduced  her  to  his  relatives  and  acquaintances  and  recognized  her  as 
his  wife. 

People  V.  Bartholf,  24  Hun,  272. 

Where  there  was  neither  a  marriage  ceremony  nor  any  contract  of 
marriage,  and  no  agreement  to  cohabit  as  husband  and  wife,  but  only 
an  agreement  to  live  together,  and  the  man  never  held  the  woman  out 
to  the  wofld  as  his  wife,  nor  was  she  reputed  to  be  such,  the  general 
reputation  being  to  the  contrary,  such  a  relationship  existing  during  the 
last  ten  years  of  the  testator's  life,  does  not  constitute  a  marriage  within 
the  meaning  of  a  testamentary  provision  in  favor  of  his  son,  as  long  as 
he  shall  remain  unmarried. 

Soper  V.  Halsey,  85  Hun,  464;  33  N.  Y.  Supp.  105. 

A  certificate,  signed  by  a  man,  that  a  certain  woman  is  his  wife,  is  not 
sufficient  evidence  of  a  common-law  marriage,  when  it  appears  that  it 
was  executed  as  a  cover  to  enable  her  to  hide  her  illicit  intercourse 

Bates  V.  Bates,  7  Misc.  547;  27  N.  Y.  Supp.  872. 
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A  promise  by  two  persons  of  opposite  sex  in  the  presence  of  one  who 
pretended  to  be  a  minister  and  who  performed  what  they  understood  to 
be  the  customary  marriage  ceremony  to  take  each  other  as  husband 
and  wife,  followed  by  cohabitation,  is  sufficient,  assuming  that  it  did  not 
constitute  a  valid  religious  marriage,  to  sustain  a  finding  of  a  common- 
law  marriage. 

Herz.  V.  Herz,  34  Misc.  125;  69  N.  Y.  Supp.  478. 

While  a  ceremony  between  citizens  of  one  country,  performed  in  an- 
other, not  in  the  manner  required  by  its  laws,  is  invalid  everywhere,  as 
the  law  of  the  place  where  the  marriage  is  celebrated  governs,  it  may  be 
considered  as  a  contract  to  marry  per  verba  de  praesenti  and  treated  as 
valid  here,  when  followed  by  cohabitation  and  by  reason  of  such  cohao- 
itation. 

Wilcox  V.  Wilcox,  46  Hun,  32;  10  St.  Rep.  746;  27  Week,  Dig.  458. 

d.  Specific  instances. 

The  testimony  of  a  woman,  presumably  corroborated  by  reputable  wit- 
nesses, showing  that  she  had  cohabited  with  deceased  as  his  wife  for  a 
number  of  years,  that  by  reputation  among  acquaintances  they  were 
husband  and  wife  and  that  he  recognized  her  as  his  wife  and  had  a  child 
by  her,  is  not  sufficient  to  establish  a  common-law  marrijigc  in  an  action 
to  revoke  letters  of  administration  granted  upon  his  estate  when  the 
evidence  of  the  administrator  shows  that  the  child  did  not  bear  de- 
ceased's name,  but  was  the  result  of  previous  cohabitation  with  anotluT 
man  whose  name  it  bore,  that  during  her  alleg.Nl  cohabitation  with 
deceased  she  was  an  inmate  of  houses  of  ill-fame,  where  he  visited  her 
frequently,  that  her  witnesses  were  disreputable  women  that  she  had 
been  arrested  and  did  not  give  the  name  of  deceased  in  coo  it,  and  tliat 
she  was  never  introduced  nor  sought  recognition  publicly  as  deceased's 
wife. 

Matter  of  Brush,  25  App.  Div.  610;  49  N.  Y.  Supn.  803. 

Where  a  woman  re-marries  after  the  disappearance  of  her  husband, 
and  her  second  husband,  upon  subsequently  learning  of  the  death  of  the 
first,  agrees  to  and  thereafter  continues  to  live  with  her  in  the  marriage 
relation  for  a  number  of  years,  and  each  year  they  celebrate  their  wed- 
ding anniversary,  a  perfectly  legal,  even  if  unconscious  marriage,  is 
thus  clearly  established,  which  entitles  her  to  maintain  an  action  of 
separation  against  him  for  abandonment. 

Taylor  v.  Taylor,  25  Misc.  566;  55  N.  Y.  Supp.  1052. 

Upon  the  question  whether  the  contestant  of  a  will  was  the  wife  of  a 
man  living  at  the  time  she  underwent  the  ceremony  of  marriage  with  the 
testator,  where  it  appears  that  she  long  cohabited  with  the  former,  that 
her  brother  had  written  their  names  as  husband  and  wife  upon  a  hotel 
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register,  that  she  had  told  a  witness  that  she  remained  with  him  after 
he  became  a  total  imbecile  because  she  was  married  to  him,  and  he  had 
been  a  good  husband;  that  she  had  also  said  her  friends  advised  her 
to  get  a  divorce  from  him  because  of  his  drunkenness  and  worthlessness, 
and  that  the  alleged  husband,  in  her  presence,  had  testified  under  oath, 
in  a  legal  proceeding,  that  they  were  married.  This  evidence  is  suf- 
ficient to  establish  a  common-law  marriage,  although  she,  after  first 
swearing  that  her  relations  to  him  were  purely  those  of  devoted  friend- 
ship, afterward  testified  that  they  were  those  of  man  and  mistress. 

Matter  of  Hamilton,  2  Con.  471 ;  12  N.  Y.  Supp.  708. 

Where  a  man  and  woman  marry  while  he  has  a  wife  living,  which 
fact  is  not  known  to  the  woman  who  intends  to  contract  a  lawful  relation, 
but  she  continues  to  live  with  him  after  knowledge  of  such  fact,  and 
after  information  of  the  death  of  his  former  wife,  they  live  together  as 
husband  and  wife,  holding  themselves  out  to  the  world  as  such,  a  new 
and  legal  marital  relation  will  be  presumed  to  have  arisen,  dating  from 
the  death  of  his  former  wife. 

Polar  Star  Mutual  Benefit  A&sn.  y.  Boniface,  20  Week.  Dig.  522. 

In  an  action  for  dower  upon  the  question  whether  a  woman  became 
the  wife  and  was  the  widow  of  the  intestate,  where  it  appeared  that  she, 
after  the  disappearance  of  her  husband,  went  with  the  intestate,  with 
whom  she  had  intimate  relations  until  his  death,  to  Canada,  where  a 
ceremonial  marriage  was  performed  upon  the  steamship  at  the  wharf, 
which  was  void  by  the  laws  of  Canada  because  of  the  lack  of  evidence 
of  the  death  of  her  husband,  it  was  held  that,  in  view  of  their  domi- 
ciliary relations  to  this  state,  the  agreement  made  in  Canada  to  take 
each  other  as  husband  and  wife,  might  characterize  as  connubial  the 
cohabitation  following  it,  and  with  it  be  effectual  to  constitute  a  marriage 
relation;  and  that,  as  the  evidence  justified  the  jury  in  finding  that  it  was 
followed  by  such  cohabitation  in  this  state  in  good  faith,  pursuant  to 
and  in  performance  of  such  contract,  and  that  she  did  not  at  the  time 
of  its  celebration  know  her  husband  to  have  been  living  within  the  five 
years  immediately  preceding  the  ceremony,  the  marriage  should  be  con- 
sidered to  be  valid  here. 

Wilcox  V.  Wilcox,  46  Hun,  32 ;  10  St.  Rep.  746 ;  27  Week.  Dig.  458. 

When  a  woman  innocently  enters  into  cohabitation  with  a  man  as  her 
husband,  without  knowledge  of  the  fact  that  he  has  a  wife  then  living, 
and,  after  the  death  of  such  wife,  they  agree  to  assume  towards  each 
other  the  matrimonial  relation,  and  in  accordance  with  such  agreement 
rear  a  family  and  live  together  lives  of  apparent  respectability  with  public 
acknowledgement  by  him  of  such  relationship,  until  she  obtains  an  abso- 
lute divorce  from  him  for  his  adultery,  such  action  constitutes  a  valid 
common-law  marriage,  which  legitimatizes  their  offspring  under  the 
statute  providing  that  illegitimate  children  shall  become  legitamatized  by 
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the  intermarriage  of  their  parents. 

Townsend  v.  Van  Buskirk,  33  Misc.  287;  68  N.  Y.  Supp.  512. 

A  common-law  marriage  is  not  established  by  the  uncorroborated  evi- 
dence of  a  woman,  who  for  some  time  had  been  going  to  places  of  enter- 
tainment and  spending  the  nights  with  a  man  in  hotels  and  various 
houses  of  ill  repute,  that  they  settled  down  together  and  afterwards, 
when  she  discovered  she  was  pregnant,  he  presented  her  with  a  ring  and 
said  they  were  husband  and  wife.  This  evidence  is  not  rendered  sufficient 
by  the  general  reputation  in  their  neighborhood,  shown  by  the  testimony 
of  people  who  derived  their  information  from  statements  that  the  parties 
were  married,  made  by  members  of  the  family  for  the  purpose  of  cov- 
ering up  their  illicit  relations. 

U.  S.  Trust  Co.  V.  Maxwell,  26  Misc.  276;  57  N.  Y.  Supp.  53. 

Where  a  man  and  woman  cohabited  for  twenty  years,  the  relation 
having  originally  been  meretricious,  and  at  the  end  of  that  period  she 
admitted  that  she  had  never  been  married  to  him;  and,  although  she 
was  allowed  to  call  herself  by  his  name,  and  he  spoke  of  her  to  strangers 
and  wrote  to  her  by  that  name,  she  was  practically  excluded  from  the 
acquaintance  of  his  relations  and  friends,  and  he  never  showed  her  any 
attentions  in  the  way  of  making  visits  with  her  or  taking  her  to  places 
of  amusement,  and  their  companionship  was  restricted  to  their  own 
apartments,  where  he  seldom  was  in  the  daytime,  under  such  circum- 
stances it  cannot  be  said  that  there  was  any  time  when  the  original 
illicit  intercourse  was  changed  to  a  matrimonial  cohabitation. 

Fagan  v.  Fagan,  32  St.  Rep.  994;  11  N.  Y.  Supp.  748. 

The  use  of  his  name,  being  essential  to  the  comfortable  maintenance 
of  the  woman  in  respectable  quarters,  is  not  entitled  to  much  weight 
in  determining  the  actual  nature  of  their  relation. 

Id. 

A  contract  of  marriage  per  verba  de  praesenti  may  be  inferred,  when 
the  parties  lived  together  for  a  long  time  in  a  house  built  by  the  man, 
which  she  continued  to  occupy,  after  the  departure  of  the  man,  who 
never  returned,  for  another  state,  with  the  avowed  purpose  of  earning 
money  to  pay  his  debts,  until  it  was  sold  out  by  the  sheriflF,  and  during 
their  cohabitation  he  introduced  and  treated  her  as  his  wife,  and  tfaey 
were  received  and  regarded  by  all  their  neighbors  as  man  and  wife. 

O'Gara  v.  Eisenlohr,  38  N.  Y.  296. 

Where  a  man  commenced  an  illicit  intercourse  with  a  woman,  placed 
her  in  a  tenemeent  house  where  a  child  was  bom,  and  afterwards  bought 
a  house  which  he  said  was  for  his  family,  but  did  not  live  with  her  prior 
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to  the  making  of  a  codicil,  in  which  he  gave  her  a  legacy  in  her  maiden 
name  and  designated  her  as  a  former  servant  of  his  deceased  wife,  and 
subsequently  he  took  up  his  abode  with  her,  and  after  his  death  another 
child  was  bom,  the  marriage  cannot  be  presumed  to  have  taken  place 
until  after  the  execution  of  the  codicil,  so  that  the  latter  was  revoked 
by  a  subsequent  marriage  and  birth  of  issue. 

Matter  of  Gall,  32  St.  Rep.  695;  10  N.  Y.  Supp.  661. 

A  valid  marriage  is  consummated,  when  a  man,  after  persuading  the 
girl  to  whom  he  is  engaged,  to  waive  any  ceremony  upon  the  ground 
that  it  is  not  essential  to  the  validity  of  a  marriage,  upon  a  day  Rxed 
for  their  marriage  places  a  ring  upon  her  finger,  while  they  are  out 
riding  in  a  carriage,  saying  that  it  is  her  wedding  ring  and  that  he  will 
live  with  her  and  take  care  of  her  all  the  days  of  his  life  as  his  wife,  to 
which  she  assents;  and  they  thereupon  go  to  a  house  at  which  he  has 
previously  engaged  board  for  himself  and  wife,  where  they  live  together 
as  husband  and  wife. 

Bissell  V.  Bissell,  55  Barb.  325. 

Conceding  that  the  marriage  of  a  woman  foui  years  after  the  disap> 
pearance  of  her  husband  is  illegal,  because  of  the  lack  of  sufficient  evi- 
dence of  his  death,  from  the  fact  that  the  parties  were  united  by  a  religious 
ceremony  followed  up  by  open  cohabitation  professedly  as  husband  and 
wife  for  more  than  eleven  years,  a  jury  have  the  right  to  find  that  a 
common-law  marriage  has  taken  place  after  the  lapse  of  a  period  suf- 
ficient to  raise  the  legal  presumption  of  the  first  husband's  death. 

Fordham  v.  Gouverneur  Village,  5  App.  Div.  565;  39  N.  Y.  Supp.  396. 

The  contradictory  declarations  of  intestate,  the  character  and  conduct 
of  the  parties,  and  the  many  suspicious  circumstances  uncontro verted  by 
the  petitioner  lead  to  the  conclusion  that  she  is  not  his  widow,  where  it 
appears  that  decedent  took  her  to  a  respectable  boarding  house,  intro- 
duced her  in  society  as  his  wife,  took  out  a  policy  of  life-insurance  in  her 
name  as  his  wife,  and  wrote  to  her,  signing  himself  her  husband,  and 
that  she,  as  the  result  of  an  affray,  sued  him  for  an  assault  in  her 
maiden  name,  upon  a  settlement  of  which  action  he  resumed  his  relations 
■with  her  and  lived  with  her  until  his  death,  where  it  further  appears 
that  she  stated  on  one  occasion  that  decedent  had  been  visiting  her,  that 
she  was  a  woman  of  loose  character  who  had  been  married,  had  a  child, 
left  her  husband  and  gone  to  live  with  another  man  before  living  with 
decedent,  and  that  decedent  had  denied  that  he  was  married  to  her,  and 
had  introduced  another  woman  as  his  wife. 

Byrnes  v.  Dibble,  s  Redf.  383. 
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[92  App.  Div.  75;  86  AT.  Y.  Supp.  889.] 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  2,  1904.) 

I.  Offer  of  Judgment — More  Favorable  Recovery — Interest. 

Where  defendant  offered  judgment  for  a  certain  sum  which  plaintiff 
did  not  accept,  and  some  time  thereafter  plaintiff  recovered  judgment 
foi  a  sum  greater  than  the  offer  of  judgment,  but  less  than  the  offer, 
plus  interest  thereon  from  the  time  of  the  offer  to  the  time  judgment 
was  recovered,  and  the  plaintiff's  pleadings  did  not  demand  interest, 
no  question  of  interest  being  submitted  to  the  jury,  the  recovery  was 
more  favorable  to  plaintiff  than  the  offer  of  judgment,  so  that  he  was 


Note. — Costs  on  Appeal  from  Justice's  Court  for  New  Trial. 

a.  Statute  applicable — ^20. 

b.  Who  entitled  to — 24. 

c.  Upon  offer  of  judgment — ^29. 

d.  Amount — 33. 


a.  Statute  applicable 

The  costs  in  actions  appealed  from  justices'  courts  to  and  re-tried  in 
county  courts  are  provided  for  by  article  3,  title  8,  of  chapter  19,  sections 
30/0-3073,  of  the  Code  of  Civil  Procedure. 

In  the  first  case,  construing  the  above  provisions  in  their  present  form, 
it  is  held  that  titles  one,  two  and  three  of  chapter  twenty-one  of  the  Code, 
containing  the  general  provisions  relating  to  costs,  are  wholly  inapplicable 
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entitled  to  costs  under  Code  Civ.  Proc.,  Sec.  3070,  providing  that,  if 
an  offer  of  judgment  be  not  accepted,  the  party  refusing  shall  be 
liable  for  the  costs  of  appeal  unless  the  recovery  be  more  favorable 
than  the  offer. 

2.  Appeal  from  Justice— Costs. 

Code  Civ.  Proc,  Sec.  5071,  declares  that  where  an  appeal  is  taken 
from  a  judgment  of  a  justice,  and  a  new  trial  demanded  in  the 
County  Court,  after  the  expiration  of  10  days  from  the  time  of  filing 
the  justice's  return,  the  action  is  deemed  at  issue  in  the  appellate 
court,  and  all  proceedings  are  the  same  as  if  action  had  been  com- 
menced in  the  appellate  court.  Section  .3228  relates  to  costs  inactions 
in  the  County  Court.  Held,  that  where  an  appeal  is  taken  from  the 
Justice's  Court,  and  a  new  trial  demanded  in  the  County  Court,  and 
the  sections  of  the  Code  regulating  costs  on  such  appeals  do  not 
^Pply»  the  plaintiff,  if  he  recovers  $50  or  more,  is  entitled  to  costs, 
under  section  3228,  as  if  the  action  had  been  originally  commenced 
in  the  County  Court. 
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to  actions  begun  in  justices'  courts  and  re-tried,  on  appeal  in  county 
courts. 

Zoller  V.  Smith,  45  Hun,  319;  12  St.  Rep.  438. 

This  opinion  is  based  upon  the  ground  that  the  term  "action  com- 
menced" in  the  fourth  sub-division,  and  the  tenn  "action  in"  in  the  thir- 
teenth sub-division,  of  section  3347,  which  defines  the  application  of 
chapter  21,  means  an  action  originating  in  the  county  court. 

Id. 

It  is  held  in  the  same  case  that,  granting  that  titles  i  to  3  of  chapter 
21  are  applicable  to  appeals  for  re-trials  in  county  courts,  still  sections 
3226  and  3229,  prescribing  when  the  plaintiff  or  defendant  is  entitled  to 
costs,  of  course,  are  made  inapplicable  by  section  3237,  which  provides 
that  the  foregoing  sections  do  not  affect  the  recovery  of  costs  upon  an 
appeal. 

Id. 

lii  the  case  last  cited  it  was  held  that  the  defendant  is  not  entitled  to 
costs,  under  section  3229^  by  reason  of  the  plaintiff  not  being  entitled  to 
costs  under  subdivision  4  of  section  3228  on  recovering  less  than  fifty 
•dollars. 

Id. 
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Appeal  from  Cortland  County  Court. 

Action  by  Tobias  L.  Rose  against  Harrison  Wells.  There  was 
judgment  for  plaintiff,  and  from  an  order  denying  a  motion  to 
set  aside  the  taxing  of  plaintiff's  costs  and  refusing  to  direct  the 
taxation  of  defendant's  costs,  defendant  appeals.    Arfdmed. 

This  action  was  commenced  in  Justice's  Court.  The  plaintiff,  in  his 
complaint,  alleged  that  the  defendant  was  indebted  to  him  for  a  quantity 
of  cabbage  sold  and  delivered  to  the  defendant  at  the  agreed  price  of  $ii6. 
The  defendant,  by  his  answer,  denied  the  allegations  of  the  complaint, 
and  the  answer  further  alleged:  "The  defendant  says  that  he  promised 
and  agreed  to  buy  a  car  load  of  cabbage  of  the  plaintiff  at  $7.50  per  ton, 
provided  they  were  first  quality  in  every  respect,  and  said  to  the  plaintiff 
that  he  had  not  seen  the  cabbage  in  question,  and  would  not  buy  to  lose 
any  money  on  said  cabbage,  and  would  not  pay  anything  on  said  cabbage 
until  he  had  a  report  from  the  sale  of  said  cabbage,  and,  if  the  car  sold 
for  leFs  than  $7.50  a  ton,  the  plaintiff  was  to  stand  the  loss,  to  which  the 
plaintiff  agreed;  that  in  truth  and  in  fact  said  cabbage  in  question  was 


Costs  on  Appeal  from  Justice's  Court  for  New  Trial, — Continued. 


But  in  a  later  case  it  is  held  that  the  general  provisions  relating  to  costs 
in  section  3228  apply  to  proceedings  originating  in  justces'  courts. 

Fowler  v.  Bearing,  6  App.  Div.  221;  39  N.  Y.  Supp.  T034. 

And  the  weight  of  authority  and  reason  seems  to  support  this  view. 

When,  under  section  3071,  providing  that,  after  the  expiration  of  ten 
days  from  the  time  of  filing  the  justice's  return,  the  action  is  deemed  .in 
action  at  issue  in  the  appellate  court,  and  all  the  proceedings  are  the  .«ame 
as  if  it  had  been  commenced  therein,  the  appeal  has  reached  the  stage  that 
it  has  become  an  issue  in  the  appellate  court  to  be  tried  and  di*?posed 
of  as  an  action  originating  in  that  court,  the  rights  of  the  parties  upon 
the  question  of  costs  are  governed  by  the  provisions  of  law  applicable  to 
such  original  actions. 

Birdsall  v.  Keyes,  66  Hun,  233;  21  N.  Y.  Supp.  87. 

Therefore,  where  the  recovery  on  the  new  trial  in  the  county  court  is 
for  a  sum  sufficient  to  entitle  the  plaintiff  to  costs  if  the  action  had  been 
originally  begun  in  that  court,  he  is  entitled,  under  section  3071,  to  the 
full  bill  of  costs  in  such  an  action. 

Id. 

The  last  paragraph  of  section  3070,  providing  that  costs,  when  awarded 
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small,  soft,  and  poor,  and  not  merchantable  or  marketable,  as  the  plaintiff 
had  represented,  so  that  defendant  lost  not  only  a  legitimate  profit,  but 
only  received  the  sum  of  $47.04  from  the  sale  of  said  cabbage;  that  by 
reason  of  the  said  misrepresentation  the  defendant  has  suffered  loss  and 
damage  in  the  sum  of  $125,  which  he  seeks  to  recover  of  the  plaintiff." 
The  plaintiff  obtained  a  judgment  in  the  Justice's  Court  for  $116,  besides 
costs.  The  defendant  appealed,  and  demanded  a  new  trial  in  the  County 
Court,  and  within  15  days  after  the  service  of  the  notice  of  appeal,  and  on 
February  16,  1894,  served  upon  the  plaintiff  an  offer  to  allow  judgment 
to  be  taken  against  him  for  the  sum  of  $65.  Plaintiff  did  not  accept  the 
defendant's  offer,  or  serve  an  offer  of  judgment  upon  the  defendant.  The 
action  w^as  tried  in  the  County  Court,  and  resulted  in  a  verdict  of  $82.43 
in  favor  of  the  plaintiff.  A  motion  was  made  before  the  judge  presiding 
at  the  trial  on  his  minutes  to  set  aside  the  verdict  and  for  a  new  trial, 
which  motion  was  granted.  On  the  second  trial  in  the  County  Court  a 
verdict  was  rendered  in  favor  of  the  plaintiff  for  $117.82.  An  appeal  was 
taken  from  the  judgment  entered  thereon  to  this  court,  and  the  judgment 
was  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 
Rose   V.    Wells,   36  App.  Div.  593,  55  N.  Y.   Supp.  874.    The  court,  in 


Costs  on  Appeal  from  Justice's  Court  for  New  Trial, — Continued. 


according  to  the  provisions  of  that  section,  shail  be  in  the  amounts  pro- 
vided in  section  3073,  does  not  preclude  the  application  of  section  3228, 
as  the  clause  in  question  merely  fixes  the  particular  sum  which  may  be 
awarded  as  costs  under  section  3070,  and  has  notliing  to  do  with  the 
applicability  of  the  more  general  provisions  of  the  Code  in  regard  to  the 
circumstances  under  which  a  party  becomes  entitled  to  costs. 

Fowler  v.  Dearing,  6  App.  Div.  221;  39  N.   Y.   Supp.  1034. 

Section  3229,  which  awards  to  the  defendant  costs  when  the  plaintiff 
is  not  entitled  to  them,  applies  to  a  case  where,  on  the  dismissal  of  his 
complaint  in  the  county  court,  plaintiff  is  not  entitled  to  costs  either 
under  section  3070  or  section  3228. 

Brazee  v.  Town  of  Hornby,  27  Misc.  129;  58  N.  Y.  Supp.  387. 

The  amount  of  the  costs  on  appeals  from  justices'  courts  for  new  trials 
in  the  county  court  is  controlled  exclusively  by  section  3073.  There  is 
no  provision  in  that  section  for  increased  costs  and  it  is  entirely  inde- 
pendent of  section  3251,  that  general  provision,  as  to  the  amount  of 
costs.  Therefore,  as  increased  costs  are  only  given  by  section  3258,  wh'-re 
costs  have  accrued  under  section  3251,  they  cannot  be  recovered  upon 
said  county  court  trials. 
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its  opinion,  says:  "We  think  iit  proper  to  say,  if  the  plaintiffs  version 
of  the  case  is  true,  that  there  was  a  sale  of  the  cabbages  at  seven  dollars 
and  fifty  cents  per  ton,  with  warranty  of  their  condition — that  is,  that 
they  were  in  fair  merchantable  condition,  not  poor  or  damaged  stock; 
and,  if  there  was  a  breach  of  the  warranty,  the  detendant  was  entitled  to 
set  off  against  the  contract  price  his  damages  caused  by  such  breach  of 
the  warranty."  On  the  third  trial  in  the  Count>'  Court  a  verdict  was 
rendered  in  favor  of  the  plaintiff  March  21,  1900,  for  $75.  After  the  last 
trial  the  plaintiff  and  defendant  each  presented  to  the  clerk  of  the  court 
the  items  of  his  costs  and  disbursements  for  taxation.  The  clerk  refused 
to  tax  the  defendant's  costs,  but  taxed  the  costs  of  the  plaintiff.  A  motion 
was  made  by  the  defendant  to  set  aside  the  taxation  of  plaintiff's  costs, 
and  to  direct  the  taxation  of  defendant's  costs,  which  motion  was  denied, 
and  from  the  order  entered  thereon  this  appeal  is  taken. 

Argued   before    PARKER,    P.   J.,   and    SMITH,    CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 
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Shaver  v.  Eldred,  86  Hun,  51;  33  N.  Y.  Supp.  158. 

b.  Who  entitled  to. 

Upon  an  appeal  from  a  justice's  court  for  a  new  trial,  if  neither  party 
makes  an  offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled  to 
recover  his  costs  upon  the  appeal. 

Sec.  3070,  Code  of  Civil  Procedure. 

This  provision  plainly  expresses  the  intent  of  the  Legislature  to  give 
costs  to  the  party  who  recovers  in  the  appellate  court,  whether  the  amoimt 
of  such  recovery  be  great  or  small,  or  whether  such  party  recovers  all 
the  claim  which  he  makes  in  his  pleading. 

Clark  V.  Malzacher,  20  App.  Div.  301 ;  46  N.  Y.  Supp.  1081. 

Pierano  v.  Merritt,  148  N.  Y.  2Sg;  42IJ,  E.  718. 

The  right  to  costs,  therefore,  depends  not  upon  the  amount,  but  solely 
upon  the  fact  of  recovery. 

Clark  V.  Malzacher,  20  App.  Div.  301;  46  N.  Y.  Supp.  1081. 

Pierano  v.  Merritt,  148N.  Y.  a89;42N.  E.  718. 
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Kellogg  &  Van  Hoesen  (D.  W.  Van  Hoesen,  of  Counsel),  for 
appellant. 

Irving  H,  Palmer,  for  respondent. 

Chase,  J.  Section  3070  of  the  Code  of  Civil  Procedure, 
being  one  of  the  sections  of  the  article  relating  to  appeals  for  new 
trials  in  the  appellate  court,  is  as  follows : 

"Upon  an  appeal,  provided  for  in  this  artide,  from  a  judgment  for  a 
sum  of  money  only,  either  party  may,  within  fifteen  days  after  service 
of  the  notice  of  appeal,  serve  upon  the  adverse  party,  or  upon  his  attorney, 
a  written  offer  to  allow  judgment  to  be  rendered  in  the  appellate  court, 
in  favor  of  either  party,  for  a  specified  sum.  If  the  offer  is  not  accepted 
it  cannot  be  proved  upon  the  trial.  If  the  party,  within  ten  days  after  the 
service  of  the  offer  upon  him,  serves  upon  the  party  making  the  same, 
or  upon  his  attorney  written  notice  that  he  accepts  the  offer,  he  must 
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On  an  appeal  by  a  defendant  who  has  set  up  a  counterclaim  in  the 
justice's  court,  a  decision  that  neither  party  has  a  cause  of  action  against 
the  other  is  a  judgment  in  defendant's  favor,  within  the  meaning  of  sec- 
tion 3070,  entitling  him  to  costs  on  appeal. 

Clark  V.  Malzacher,  20  App.  Div.  301;  46  N.  Y.  Supp.  1081. 

Where  a  verdict  rendered  in  favor  of  defendant  upon  a  new  trial  in 
the  county  court  is  set  aside  by  the  trial  judge  on  the  ground  that  the 
-evidence  did  not,  as  matter  of  law,  establish  any  defense,  the  plaintiff, 
as  the  successful  party,  is  entitled  to  tax  the  costs  specified  in  section  3073. 

Wheeler  v.  Mowers,  16  Misc  331;  39  N.  Y.  Supp.  731. 

When  a  verdict  is  rendered  in  favor  of  defendant  of  no  cause  of  action 
upon  a  new  trial  in  the  county  court  on  an  appeal  by  him  from  a  judg- 
ment for  the  plaintiff  in  an  action  brought  in  the  Municipal  Court  of 
Rochester  to  recover  for  merchandise  sold,  in  which  defendant  interposed 
a  counterclaim  and  demanded  an  affirmative  judgment,  defendant  is 
-entitled  to  costs  upon  such  appeal,  although  his  counterclaim  is  not  sus- 
tained, as  the  verdict  is  in  his  favor  to  the  extent  of  destroying  the  judg- 
ment and  claim  of  plaintiff,  which  stood  against  him  when  the  appeal 
was  taken. 
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file  it,  with  an  affidavit  of  service  of  the  notice  of  acceptance  with  the 
clerk  of  the  appellate  court,  who  thereupon  must  enter  judgment  accord- 
ingly. Where  an  offer  is  made  as  above  provided,  the  party  refusing  to 
accept  the  same  shall  be  liable  for  costs  of  the  appeal,  unless  the  recovery 
shall  he  more  favorable  to  him  than  the  sum  offered.  If  neither  party 
makes  an  offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled  to 
recover  costs  upon  the  appeal.  Costs  when  awarded  according  to  the 
provisions  of  this  section  shall  be  in  amounts  provided  for  in  section 
3073  of  this  article.' 


tt 


The  first  and  important  question  for  determination  is  whether 
the  verdict  of  $75  rendered  March  21,  1900,  is  a  recovery  more 
favorable  to  the  plaintiff  than  the  offer  to  allow  judgment  for  $65 
made  February  16,  1894,  The  recovery  would  seem  to  be  more 
favorable  to  the  plaintiff  than  the  offer  in  that  $75  is  more  than 
$65.    It  is  claimed  by  the  appellant  that  in  comparing  the  offer 
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Qark  v.  Malzacher,  20  App.  Div.  301 ;  46  N.  Y.  Supp.  1081. 

When  neither  party  makes  an  offer  of  judgment  as  provided  in  section 
3070,  the  plaintiff,  although  recovering  in  the  county  court  less  than  fifty 
dollars  on  an  appeal  from  a  judgment  in  his  favor  in  a  justice's  court, 
is  entitled  to  costs. 

Munson  v.  Curtis,  43  Hun,  214;  6  St.  Rep.  189;  26  Week.  Dig.  236. 

This  doctrine  is  upheld  by  the  Court  of  Appeals,  which  holds  that,  if 
an  offer  is  not  made  by  either  party,  the  party  who  recovers  in  the  appel- 
late court  is  entitled  to  "osts,  irrespective  of  the  amount  of  his  recovery 
thereui. 

Pierano  v.  Merritt,  148N.  Y.  289;42N.  E.  718. 

This  seems  to  be  the  correct  principle,  although  the  following  decision 
is  to  the  contrary. 

It  holds  that  where,  on  an  appeal  by  the  defendant  from  a  judgment 
in  favor  of  the  plaintiff  in  a  municipal  court,  no  offer  is  made  by  either 
party,  under  section  3070  or  3072,  plaintiff  is  not  entitled  to  costs  when 
he  does  not  recover  a  sum  sufficient  to  carry  costs,  if  the  action  had  been 
brought  originally  in  the  county  court. 

Rhodes  v.  Carr,  88  Hun,  219;  34  N.  Y.  Supp.  722. 
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with  the  verdict  for  the  purpose  of  determining  whether  the  re- 
covery is  more  favorable  to  the  plaintiff  than  the  sum  offered, 
interest  should  be  computed  on  the  offer  from  the  time  when  it 
was  made  to  the  rendition  of  the  verdict,  or  the  verdict  should  be 
discounted  by  such  an  amount  as  would  leave  a  sum  which,  with 
interest  thereon  from  the  time  when  the  offer  was  made,  would 
amount  to  $75  on  March  21,  1900.  In  actions  where  the  damages 
are  liquidated,  interest  from  the  date  of  the  offer  to  the  date  of 
the  recovery  included  in  the  verdict,  report,  or  decision  should  be 
taken  into  consideration  in  determining  whether  the  recovery  is 
more  favorable  to  a  party  than  the  sum  offered.  Bathgate  v. 
Haskin,  63  N.  Y.  261 ;  Budd  v.  Jackson,  26  How.  Pr.  398 ;  Pike  v. 
Johnson,  47  N.  Y.  I.  In  actions  where  the  damages  are  un- 
liquidated, the  recovery  should  be  compared  with  the  offer, 
without  adding  interest  to  the  offer,  and  without  discounting  the 
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But  when  the  defendant,  on  appealing  to  the  county  court,  makes  an 
offer  01  judgment  and  plaintiff  does  not  accept  such  offer  or  make  one 
himself,  the  latter  is  not  entitled  to  costs  if  he  recovers  upon  the  new 
trial  more  than  the    amount  of  the  offer,  but  less  than  fifty  dollars. 

McKuskie  v.  Hendrickson,  128  N.  Y.  555;  40  St.  Rep.  619;  28  N.  E. 
650. 

Sherman  v.  Shisler,  6  Misc.  203;  27  N.  Y.  Snpp.  215. 

The  only  way  in  which  plaintiff  can  secure  his  right  to  costs  in  such  a 
case  is  by  making  an  offer  to  take  judgment  for  a  sum  specified,  and  then, 
if  the  defendant  refuses  to  accept  the  offer,  he  will  be  liable  to  costs, 
unless  the  recovery  is  more  favorable  to  him  than  the  offer. 

McKuskie  v.  Hendrickson,  128  N.  Y.  555;  40  St.  Rep.  619;  28  N.  E. 
650. 

The  defendant,  however,  is  not,  because  plaintiff  is  not  entitled  to 
costs,  entitled  to  tax,  or  have  refunded  the  costs  of  the  court  below,  which 
be  was  required  to  pay  in  order  to  perfect  his  appeal,  as  his  right  to  do 
so  depends  upon  his  succeeding  on  the  appeal. 

Sherman  v.  Shisler,  6.  Misc.  203;  27  N.  Y.  Supp.  215. 
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amount  of  the  recovery  as  shown  in  the  verdict,  report,  or  de- 
cision. Johnston  v.  Catlin,  57  N.  Y.  652;  Ency.  Pleading  & 
Practice,  vol.  15,  p.  58;  Kelly  v.  Bonesteel,  29  Hun,  546.  The 
reason  for  considering  interest  in  determining  whether  a  verdict, 
report,  or  decision  is  more  favorable  to  a  party  than  an  oflFer  of 
judgment  is,  not  that  the  party  accepting  an  offer  of  judgment 
would  have  interest  on  the  judgment  from  the  time  of  its  entry, 
or  the  use  of  the  sum  offered  if  paid  or  collected,  but  interest  is 
considered  because  the  recovery,  as  shown  by  the  verdict,  report, 
or  decision,  actually  includes  interest  that  has  accrued  between 
the  service  of  the  offer  and  the  rendition  of  the  verdict  or  filing  of 
the  report  or  decision.  If  interest  should  be  taken  into  considera- 
tion because  the  person  accepting  the  offer  would  have  interest 
on  the  judgment,  or  the  use  of  the  sum  offered  if  paid,  there 
would  be  no  distinction  between  actions  for  liquidated  damages 
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But  where  plaintiff,  on  an  appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  former  for  more  than  fifty  dollars  and  for  costs,  makes  an 
offer  to  take  judgment  for  the  damages  alone,  which  is  refused  by  the 
defendant,  who  makes  no  offer,  and  his  complaint  is  dismissed  by  the 
ooonty  court,  defendant  is  entitled  to  costs,  because  plaintiff  is  not  entitled 
tiiereto. 

Braze  v.  Town  of  Hornby,  27  Misc.  129;  58  N:.  Y.  Supp.  387- 

When  the  party  refusing  an  offer  of  judgment  for  less  than  fifty  dollars 
recovered  more  than  that  sum  on  a  new  trial  in  the  appellate  court,  he  is 
entitled  to  a  full  bill  of  costs. 

Birdsall  v.  Keyes,  66  Hun,  233 ;  21  N.  Y.  Supp.  87. 

On  an  appeal  by  the  plaintiff  from  a  judgment  dismissing  his  complaint 
with  costs,  although  he  refuses  an  offer  of  a  judgment  in  his  favor  made 
by  the  defendant,  and  makes  no  offer  upon  his  own  part,  he  is  entitled 
to  costs  upon  recovering  in  the  county  court  a  sum  exceeding  fifty 
dollars. 

Fowler  v.  Dearing,  6  App.  Div.  221;  39  N.  Y.  Supp.  1034. 
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and  actions  for  unliquidated  damages.  Interest  should  only  be 
computed  for  the  purpose  of  comparison  in  cases  where  it  is 
actually  included  in  the  recovery.  If  interest  is  not  actually  in- 
cluded in  the  recovery,  a  deduction  of  an  amount  equal  to  the 
interest  would  be  an  injustice  to  the  successful  party  in  making 
the  comparison.  If  interest  had  been  included  in  the  verdict  of 
$75  rendered  in  this  case,  we  should  feel  compelled  to  discount 
such  interest  before  comparing  the  verdict  with  the  offer.  It  ap-- 
pears,  however,  from  the  complaint  that  the  plaintiff  did  not  de- 
mand interest  upon  the  amount  claimed  by  him  to  be  due  from 
the  defendant.  It  does  not  appear  that  the  jury  were  in  the 
possession  of  any  facts  from  which  interest  could  have  been 
computed  by  them  if  they  had  desired  to  do  so,  and  it  further 
appears  from  the  charge  of  the  court,  a  copy  of  which  is  included 
in  the  record,  that  nothing  was  said  to  them  on  the  subject  of  in- 
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c.  Upon  offer  of  judgment. 

Upon  an  appeal  for  a  new  trial  in  the  appellate  court,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days  after 
service  of  the  notice  of  appeal,  serve  upon  the  adverse  party,  or  upon  his 
attorney,  a  written  offer  to  allow  judgment  to  be  rendered  in  the  appellate 
court,  in  favor  of  either  party,  for  a  specified  sum.  Where  an  offer  is 
made  as  above  provided,  the  party  refusing  to  accept  the  same  shall  be 
liable  for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favorable 
to  him  than  the  sum  offered. 

Sec.  3070,  Code  of  Civil  Procedure. 

Either  party  may,  at  any  time  after  the  action  is  deemed  at  issue  in 
the  appellate  court,  and  before  the  trial,  serve  upon  the  adverse  party  a 
written  offer  to  allow  judgment  to  be  taken  against  him  for  a  sum,  or 
property,  or  to  the  effect  therein  specified,  with  or  without  costs.  If  the 
party  to  whom  the  offer  was  made  fails  to  obtain  a  more  favorable  judg- 
ment, he  cannot  recover  costs  from  the  time  of  the  offer,  but  must  pay 
costs  from  that  time. 
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terest;  and  the  conclusion  necessarily  reached  from  the  record 
before  us  is  that  the  verdict  was  rendered  without  any  claim 
having  been  made  for  interest  upon  the  balance  due  from  the 
defendant  to  the  plaintiff,  and  that  the  verdict  as  rendered  did 
not  include  interest.  We  are  of  the  opinion  that  the  plaintiff's 
recovery  was  more  favorable  to  him  than  the  offer  of  judgment, 
and  that  the  defendant  is  not  entitled  to  costs  under  said  section 
3070  of  the  Code  of  Civil  Procedure. 

Upon  the  facts  stated  the  plaintiff  is  not  entitled  to  costs  under 
said  section  3070  of  the  Code  of  Civil  Procedure.  McKuskie  v. 
Hendrickson,  128  N.  Y.  555 ;  40  St.  Rep.  619 ;  28  N.  E  .650. 
Under  section  3071  of  the  Code  of  Civil  Procedure,  where  an 
appeal  is  taken  from  a  judgment  of  a  Justice's  Court,  and  a  new 
trial  is  demanded  in  the  County  Court,  after  the  expiration  of  10 
days  from  the  time  of  filing  the  justice's  return,  the  action  is 
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Sec.  3072.    Id. 

The  only  real  effect  of  an  offer  of  judgment  is  to  entitle  the  party 
making  it  to  costs,  if  the  recovery  is  less  favorable  to  his  adversary  than 
the  offer.  When  the  offer  is  not  accepted,  and  is  not  as  favorable  to  the 
adverse  party  as  the  result  of  the  trial,  the  offer  has  no  effect  upon  the 
question  of  costs. 

Birdsall  v.  Keyes,  65  Hun,  233;  21  N.  Y.  Supp.  87. 

A  party  who  has  refused  an  offer  served  upon  him  within  fifteen  days 
after  service  of  the  notice  of  appeal  is  not  liable  for  costs,  if  the  recovery 
is  more  favorable  to  him  than  the  offer. 

Zoller  V.  Smith,  45  Hun,  319;  12  St.  Rep.  438. 

McKuskie  v.  Hendrickson,  128  N.  Y.  555;  40  St.  Rep.  619;  28  N.  E. 
650. 

An  insufficient  offer,  not  accepted,  when  the  recovery  exceeds  the  offer, 
leaves  the  case  as  if  no  offer  had  been  made,  and  the  successful  party  is 
entitled  to  his  costs. 

Birdsall  v.  Keyes,  66  Hun,  233;  21  N.  Y.  Supp.  87. 

Section  ^070  does  not  authorize  the  taxation  of  costs  in  favor  of  the 


NEW  YORK  ANNOTATED  CASES.  31 

1904]  Rose  V.  Wells. 

deemed  an  action  at  issue  in  the  appellate  court.  The  general 
provisions  relating  to  costs  under  section  3228  of  the  Code  of 
Civil  Procedure  are  applicable  to  actions  in  the  County  Court, 
but  whether  they  are  applicable  to  an  action  commenced  in 
Justice's  Court  and  brought  into  the  County  Court  on  a  notice 
of  appeal  for  a  new  trial  has  been  a  subject  of  considerable  con- 
troversy, and  the  decisions  of  the  courts  are  not  harmonious. 
The  respondent  contends  that,  where  an  appeal  is  taken  from  a 
judgment  of  the  Justice's  Court,  and  a  new  trial  is  demanded  in 
the  County  Court  and  the  sections  of  the  Code  regulating  costs 
on  such  appeals  are  inapplicable,  the  plaintiff,  if  he  recovers  $50 
or  more  in  the  County  Court,  is  entitled  to  costs,  under  section 
3228  of  the  Code  of  Civil  Procedure.  The  weight  of  authority 
seems  to  be  in  favor  of  the  respondent's  contention.  In  Mc- 
Kuskie  v.  Hendrickson,  128  N.  Y.  555;  40  St.  Rep.  619;  28  N. 
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party  refusing  an  offer,  when  the  recovery  is  more  favorable  to  him  than 
the  sum  offered. 

Zoller  V.  Smith,  45  Hun,  319;  12  St.  Rep.  438. 

McKuskie  v.  Hendrickson,  128  N,  Y.  555 ;  40  St.  Rep.  619;  28  N.  E.  650. 

If  the  party  making  the  offer  under  section  3070  recovers  a  judgment 
smaller  than  the  sum  offered,  he  is  not  entitled  to  recover  costs  of  the 
adverse  party,  who  refused  the  offer. 

Zoller  V.  Smith,  45  Hun,  319;  12  St.  Rep.  438. 

Where,  on  an  appeal  from  a  judgment  for  costs  recovered  by  the  de- 
fendant in  justice's  court,  he  serves  an  offer  to  allow  judgment  in  the 
county  court  for  the  total  amount  of  plaintiff's  claim,  the  latter,  upon 
an  acceptance  of  such  offer,  is  entitled  to  recover  the  amount  of  the 
defendant's  costs  in  the  justice's  court  and  the  return  fee  paid  by  him  to 
the  justice  to  perfect  his  appeal. 

Hollenback  v.  Knapp,  42  Hun,  207;  5  St.  Rep.  130. 

Upon  an  offer  of  judgment  for  the  full  amount  of  plaintiff's  claim,  with 
the  costs  allowed  by  law,  made  by  the  defendant  after  a  verdict  ren- 
dered in  his  favor  by  the  appellate  court  was  set  aside  and  a  new  trial 
granted,  costs  before  and  after  such  new  trial  cannot  be  taxed. 

Wheeler  v.  Mowers,  16  Misc.  331;  39  N.  Y.  Supp.  731. 
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£.  650,  the  court,  in  considering  whether  the  plaintiff  in  that 
case  was  entitled  to  costs  under  section  3070  of  the  Code  of 
Civil  Procedure,  said:  "He  is  not  entitled  to  costs  by  virtue  of 
any  general  provision  contained  in  section  3228  of  the  Code,  be- 
cause he  did  not  recover  as  much  as  fifty  dollars."  In  Pierano  v. 
Merritt,  148  N.  Y.  289,  42  N.  E.  718,  the  court,  in  considering  a 
similar  question,  and  referring  to  McKuskie  v.  Hendrickson 
said:  "It  was  intimated,  however,  that,  if  the  verdict  had  been 
for  $50  or  more,  the  plaintiff  could  have  recovered  costs  under 
section  3228.  In  Fowler  v.  Bearing,  6  App.  Div.  221,  39  N.  Y. 
Supp.  1034,  the  court  allowed  costs  to  a  plaintiff  under  said 
section  3228  where  he  recovered  more  than  $50  on  a  new  trial  in 
the  County  Court  after  an  appeal  from  a  judgment  of  a  Justice's 
Court,  and  in  referring  to  said  section  3228  say :  "In  the  case  of 
McKuskie  v.  Hendrickson,  already  cited,  there  is  a  clear  intima- 
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When,  on  an  appeal  by  the  defendant  from  a  judgment  recovered  by 
the  plaintiff  in  a  justice's  court,  the  latter  offers  to  reduce  his  judgment 
by  one-half,  which  offer  the  defendant  does  not  accept,  nor  docs  he  make 
any  offer  on  his  part,  and  the  trial  in  the  appellate  court  results  in  a 
verdict  for  the  plaintiff  for  less  than  the  amount  of  his  offer,  neither  party 
is  entitled  to  costs. 

Zoller  V.  Smith,  45  Hun,  319;  12  St.  Rep.  438. 

A  party  accepting  an  offer  of  judgment  for  a  specified  sum  made 
pending  an  appeal  from  a  justice's  court  cannot  tax  costs  of  appeal,  since 
section  3070,  by  its  terms,  provides  for  awarding  costs  only  on  refusal 
of  an  offer,  or  where  no  offer  is  made. 

Smith  V.  Dederick,  18  Misc.  507;  42  N.  Y.  Supp.  11 19. 

Where,  pending  an  appeal  from  a  judgment  for  more  than  fifty  dollars 
recovered  by  the  defendant  in  a  municipal  court,  plaintiff  makes  an  offer 
of  judgment  under  section  3070  for  less  than  fifty  dollars,  which  is 
accepted  by  the  defendant,  the  latter  is  entitled  to  costs  up  to  the  time  of 
the  entry  of  judgment  upon  the  offer  as  fixed  by  the  statute  creating  the 
municipal  court. 

Lauffer  v.  Bast,  34  Misc.  408;  69  N.  Y.  Supp.  874. 
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tion  by  the  Court  of  Appeals  that  this  provision  is  applicable  to 
suits  in  Justice's  Courts.  *  *  *  in  the  former  case  the  court 
said  that  the  plaintiff  was  not  entitled  to  costs  by  virtue  of  any 
general  provision  contained  in  section  3228  of  the  Code  'because 
he  did  not  recover  as  much  as  $50/  thereby  clearly  implying  that 
he  would  have  been  entitled  to  costs  if  the  recovery  had  amounted 
to  that  sum."  In  Pierano  v.  Merritt,  148  N.  Y.  289,  42  N.  E. 
718,  this  intimation  is  referred  to  by  Vann,  J.,  without  any  sug- 
gestion of  disapproval.  In  default  of  other  provision  for  costs, 
the  right  to  costs  under  said  section  3228  in  an  action  com- 
menced in  Justice's  Court  and  retried  in  the  County  Court  has 
been  recognized  in  the  following  cases:  Birdsall  v.  Keyes,  66 
Hun,  233,  21  N.  Y.  Supp.  87;  Munson  v.  Curtis,  43  Hun,  214; 
6  St.  Rep.  189 ;  26  Week.  Dig.  236 ;  Snyder  v.  Hughes,  27  Hun, 
373  y  Quick  v.  Wixon,  Id.  592 ;  Brazee  v.  Town  of  Hornby,  27 

Costs  on  Appeal  from  Justice's  Court  for  New  Trial, — Continued. 


d.  Amount. 

Costs,  when  awarded  according  to  the  provisions  of  section  3070,  shall 
be  in  amounts  provided  in  section  3073. 

Sec.  3070,  Code  of  Civil  Procedure. 

Section  3073  provides  as  follows:  "Upon  an  appeal  for  a  new  trial  in 
the  appellate  court,  costs,  when  awarded,  must  be  as  follows,  besides 
disbursements : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  regularly  on 
the  calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise  finally 
disposed  of,  ten  dollars. 

Where  an  order  setting  aside  a  verdict  in  favor  of  defendant  upon  a 
new  trial  in  the  appellate  court  contains  no  provision  as  to  costs,  but  the 
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Misc.  129,  58  N.Y.  Supp.  387;  Fattes  v.  Panse  (Com.  PL)  ;  22 
Qv.  Pro.  41 ;  47  St.  Rep.  446 ;  19  N.  Y.  Supp.  222 ;  Combs  v. 
Combs,  25  Hun,  279. 

•The  order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 

Costs  on  Appeal  from  Justice's  Court  por  New  Tkial,— Continued 


opinion  states  that  the  verdict  is  set  aside  and  a  new  trial  granted,  costs 
to  abide  the  event,  defendant's  contention  that  no  costs  are  awarded 
within  the  meaning  of  section  3073  would  have  some  force,  except  for  the 
provision  contained  in  section  3070,  that  the  party  in  whose  favor  the 
decision  in  the  appellate  court  is  given  is  entitled  to  recover  the  costs 
specified  in  section  3073. 

Wheeler  v.  Mowers,  16  Misc.  31 ;  39  N.  Y.  Supp.  731. 

Section  3073  regulates  the  costs  of  appeals  to  county  courts  and  fixes 
twenty  dollars  as  the  fee  for  the  trial  of  an  issue  of  fact.  Therefore, 
under  that  section  a  trial  fee  of  thirty  dollars  for  a  trial  lasting  more 
than  two  days  will  be  reduced  to  twenty  dollars. 

Shaver  v.  Eldred,  86  Hun,  51;  33  N.  Y.  Supp.  158. 

A  party  accepting  an  offer  in  accordance  with  section  3070  cannot  tax 
costs  before  notice  of  trial,  but  is  entitled  to  recover  only  his  disburse- 
ments, including  the  costs  in  the  court  below  and  the  return  fee  in  taking 
the  appeal. 

Smith  V.  Dederick,  18  Misc.  507;  42  N.  Y.  Supp.  11 19. 

Upon  the  gfranting  of  a  new  trial  on  setting  aside  a  verdict  for  de- 
fendant, rendered  upon  an  appeal  from  a  judgment  of  a  justice's  court, 
plaintiff  is  not  entitled  to  tax  of  $15  before  and  $10  after  notice  of  the 
first  trial,  and  like  amounts  before  and  after  notice  of  the  second  trial, 
but  one  of  the  items  of  $15  before  and  $10  after  notice  of  trial  will  be 
stricken  from  his  bill  of  costs. 

Wheeler  v.  Mowers,  16  Misc.  331;  39  N.  Y.  Supp.  731. 

Under  section  3073  a  defendant  is  not  entitled  to  additional  costs  in  a 
case  specified  in  section  3258. 
Shaver  v.  Eldred,  86  Hun,  51;  33  N.  Y.  Supp.  158. 
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GALLAGHER  v.  GALLAGHER. 

[92  App,   Div.    138;  87  iV.    F.   Supp.  343] 

{Supreme  Court,  Appellate  Division,  Third  Department,    March  2, 1904.) 

Witnesses — Csoss-Examination — ^Refusal  to  Answer. 

Where  a  witness  refused  to  answer  a  pertinent  question  on  cross- 
examination,  his  testimony  in  chief  should  be  stricken  out. 

Appeal   from   Trial   Term,   Ulster   County. 
Action  by  Catherine  Gallagher  against  James  H.  Gallagher. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Reversed. 

Argued    before    PARKER,    P.   J.,   and    SMITH,    CHASE, 
CHESTER,  and  HOUGHTON.  JJ. 

« 

Note. — Remedy  foe  Loss  of  Opportunity  to  Cross-Examine  Witness. 

a.  Right  of  cross-examination. — 35. 

b.  Striking  out  direct  examination. — 40. 

1.  Loss  of  cross-examination  by  death  or  incapacity  of  witness. — ^41. 

2.  Refusal  to  answer  cross-questions. — ^43. 

S-  Failure  to  appear  for  cross-examination. — ^44. 

c.  Reversal  of  judgment. — ^46. 

d.  On  reference. — 47. 

c.  Suppression  of  deposition. — 49. 

f.  Rejection  of  evidence  on  subsequent  trial. — 51. 


a.  Right  of  cross-examination. 


A  party  is  entitled  to  the  opportunity  and  benefit  upon  a  trial  of  the 
cross-examination  of  a  witness  whose  testimony  m  chief  has  been  taken 
by  the  adverse  party  and,  if,  without  his  fault  and  for  causes  beyond  his 
control,  he  is  denied  that  right,  the  evidence  of  the  direct  examination 
cannot  properly  be  made  available  to  the  party  taking  it. 

Curtice  v.  West,  50,  Hun,  47;  18  St.  Rep.  511;  2  N.  Y.  Supp.  507. 
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Brinnier  &  Searing,  for  appellant. 

John  E.  Hardenbergh  (Charles  Irwin,  of  counsel),  for  re- 
spondent. 

Houghton,  J.  The  plaintiff  brought  action  for  a  separa- 
tion, and  the  defendant,  by  counterclaim,  alleged  adultery  on  the 
part  of  the  plaintiff,  and  asked  an  absolute  divorce.  The  plain- 
tiff's complaint  was  dismissed  by  the  court,  and  the  affirmative 
relief  gran  ted- 
On  the  trial  the  defendant  called  as  a  witness  the  co-re- 
spondent, and  proved  by  him  facts  from  which  the  only  legitimate 
inference  was  that  the  plaintiff  had  committed  adultery  with  him, 
as  alleged.  On  cross-examination  the  plaintiff  asked  of  the  wit- 
ness the  direct  question  whether  he  did  have  intercourse  with  the 
plaintiff  at  the  time  testified  to  by  him.  The  witness  declined  to 
answer.    The  plaintiff  pressed  the  question,  and  requested  the 
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Every  one  engaged  in  the  trial  of  causes  knows  how  efficacious  a  cross- 
examination  is  in  eliciting  truth,  in  separating  hearsay  from  knowledge, 
and  in  defeating  the  most  carefully  prepared  schemes  of  perjury  and 
fraud.  A  right  so  valuable  to  parties  should  not  be  taken  away  or  im- 
paired, but,  on  the  contrary,  should  be  held  sound  and  guarded  against 
all  attempts,  open  or  covert,  to  limit  or  restrict  it. 

Cole  V.  People,  2  Lans.  370. 

It  has  always  been  conceded  that  the  court  has  the  power  to  control  all 
matters,  in  the  exercise  of  sound  discretion,  in  the  trial  of  a  case.  There- 
fore, when  a  judge  sees  that  a  witness  is  losing  his  memory  and  is  being 
confused  by  a  long  or  irrelevant  cross-examination  not  calculated  to  elicit 
the  truth,  it  is  a  proper  exercise  of  discretion  to  stop  the  examination 
of  the  witness,  in  order  to  let  him  collect  his  thoughts  and  become  com- 
posed, so  that  his  cross-examination  may  be  resumed  at  a  later  stage  of 
the  case. 

Weldon  v.  Third  Ave.  R.  Co.,  3  App.  Div.  370;  38  N.  Y.  Supp.  206. 

Upon  the  question  whether  the  cross-examination  of  a  witness  was 
unduly  restricted,  the  determination  is  to  be  reached  by  a  consideration 
of  the  whole  testimony  of  the  witnesses. 
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court  to  direct  the  witness  to  answer,  which  the  court  did ;  the 
witness  still  refusing.  The  request  that  the  witness  be  compelled 
to  answer  was  repeated,  and  an  exception  taken  to  the  refusal 
of  the  court  to  do  so,  to  which  the  court  replied  that  he  had  not 
refused,  and  directed  that  the  examination  proceed.  The  witness 
still  declining  to  answer,  the  plaintiff  moved  that  his  direct  testi- 
mony upon  the  point  involved  be  stricken  from  the  record,  which 
motion  was  denied,  and  an  exception  taken.  We  think  this  was 
error  for  which  the  decree  must  be  reversed.  The  court  should 
either  have  compelled  the  witness  to  answer,  or  should  have 
stricken  from  the  record  his  evidence  upon  that  subject.  A  party 
has  the  right  to  cross-examine  a  witness  produced  against  him  by 
his  adversary,  and  to  have  an  answer  to  pertinent  questions  re- 
lating to  testimony  given  on  direct  examination.  The  penalty 
for  a  denial  of  this  right  is  the  rejection  of  the  testimony  given 
in  chief. 

The  situation  of  a  witness  voluntarily  testifying  to  a  state  of 
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People  V.  Fletcher,  44  App.  Div.  199;  60  N.  Y.  Supp.  tjj. 

The  right  of  cross-examination  is  not  improperly  abridged,  although 
there  may  be  technical  errors  in  excluding  some  of  the  questions  asked 
on  cross-examination,  when  such  rulings  are  not  upon  matters  that  affect 
the  substantial  rights  of  the  party,  or  cut  him  off  from  any  material  line 
of  inquiry  he  is  entitled  to  follow. 

Id. 

The  party  calling  the  witness  cannot  by  any  act  of  his  deprive  the  other 
party  of  the  right  of  cross-examination. 

Cole  V.  People,  2  Lans.  370. 

The  rule  which  requires  an  examination  in  chief  to  exhaust  a  witness 
is  equally  applicable  to  a  cross-examination. 

Romertze  v.  East  River  Nat.  Bank,  2  Sweeney  82. 

The  right  to  resume  upon  a  subsequent  day  the  cross-examination  of 
a  witness  after  he  has  been  once  fully  cross-examined  and  dismissed,  is 
a  matter  within  the  discretion  of  the  court. 

Doolittle  V.  Gambee,  88  Hun,  364;  34  N.  Y.  Supp.  861. 

Where  a  party  has  been  extensively  cross-examined,  the  judge  may 
refuse  a  second  and  further  cross-examination  of  him  several  days 
thereafter. 
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facts,  and  then  refusing  to  go  into  particulars,  seldom  arises ;  but 
the  rule  applicable  to  his  testimony  under  such  circumstances  has 
long  been  decided. 

In  Kissam  v.  Forrest,  25  Wend.  651,  a  trial  was  had  before 
referees,  and  at  the  close  of  the  direct  examination  of  a  witness, 
and  before  the  party  had  an  opportunity  to  cross-examine,  the 
court,  of  its  own  motion,  took  an  adjournment.  Pending  the  ad- 
journment, the  witness  died.  The  direct  testimony  was  rejected, 
and,  on  a  motion  for  a  new  trial  on  that  ground,  the  court  held 
there,  was  no  error.  On  appeal,  under  the  title  of  Forrest  v. 
Kissam,  7  Hill,  463,  the  judgment  was  reversed,  and  it  was  held 
that  the  direct  testimony  must  stand.  Several  opinions  were 
written,  and  the  reversal  seems  finally  to  have  been  put  upon  the 
ground  that,  the  death  of  the  witness  being  an  act  of  God,  neither 
party  should  suffer.  The  chancellor,  in  his  opinion,  however, 
uses  the  following  language: 
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Karwowski  v.  Pitass,  20  App.  Div.  118;  46  N.  Y.  Supp.  691. 

Such  refusal  is  not  a  ground  for  a  new  trial,  unless  the  party  denied 
the  right  can  show  that  he  has  lost  the  benefit  of  some  material  dis- 
closure which  the  witness  was  prepared  to  make. 

Van  Cort  v.  Van  Cort,  4  Edw.  621. 

Where  a  witness  has  been  examined  and  cross-examined  and  left  the 
stand  it  is  within  the  discretion  of  the  presiding  judge  to  permit  him  to 
be  recalled  by  the  cross-examining  party,  to  lay  a  foundation  for  impeach- 
ing him. 

Romertze  v.  East  River  Nat.  Bank,  2  Sweeney,  82. 

A  refusal  to  permit  it  cannot  be  reviewed  on  appeal. 

Id. 

A  recross-examination  of  a  witness  upon  the  same  subject  upon  which 
he  has  already  been  examined  is  purely  discretionary  with  the  court 
and  cannot,  therefore,  be  the  subject  of  exception,  unless  such  discretion 
is  abused. 

Knight  V.  Cunnington,  6  Hun,  100. 

But  a  party  is  entitled  to  a  liberal  application  of  the  rules  of  evidence, 
and  when  he  offers  to  show  upon  a  recross-examination  an  important 
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"But  I  admit  the  rule  should  be  otherwise  where  the  right  to  cross- 
examine  the  witness  has  been  lost  by  the  fault  or  neglect  of  the  party 
calling  him,  or  by  the  misconduct  of  the  witness  in  departing  from  the 
court  without  permission,  or  wilfully  neglecting  to  attend  at  the  time  and 
place  to  which  his  examination  stands  adjourned/' 

In  Smith  v.  Griffith,  3  Hill,  333,  38  Am.  Dec.  649,  a  witness 
examined  on  commission  had  refused,  on  cross-examination,  to 
answer  material  inquiries.  In  considering  whether  his  direct  ex- 
amination should  be  read  on  the  trial,  the  court  says : 

"If  the  witness  had  been  upon  the  stand  at  the  time,  and  had  refused 
to  answer,  in  defiance  of  the  authority  of  the  court,  his  whole  testimony 
must  have  been  stricken  out  of  the  cause." 

The  testimony  of  a  witness  had  been  taken  by  commission  in 
Sturm  V.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  yy,  87,  and  upon  cross- 
examination  he  also  had  refused  to  answer  important  and  ma- 

Remedy  for  Loss  of  OppoRTUNrrY  to  Cross-Examine  Witness, — Qjnt'd. 

fact  omitted  upon  the  first  cross-examination,  the  witness,  being  still  upon 
the  stand,  its  rejection  is  an  erroneous  exercise  of  discretion  and  will 
not  be  sustained,  unless  it  is  apparent  that  no  injury  is  occasioned  to 
the  party  thereby. 

Id. 

Like  most  other  rights  of  litigants,  the  right  of  cross-examination  may 
be  waived,  or  lost  by  laches. 

Cole  V.  People,  2  Lans.  370. 
Forrest  v.  Kissam,  7  Hill,  463. 

But  to  deprive  a  party  of  it,  the  waiver,  or  the  laches,  must  be  clearly 
shown.  It  will  not  do  to  refuse  a  party  the  right  of  cross-examination 
upon  doubtful  evidence  of  an  intention  on  his  part  to  waive  or  sur- 
render it. 

G>le  V.  People,  2  Lans.  370. 

By  a  stipulation  that  the  plaintiff,  in  an  action  for  the  conversion  of 
personal  property,  is  competent  to  testify  as  an  expert  to  the  value  of  the 
property  converted,  defendant  does  not  waive  his  right  to  cross-examine 
him  upon  that  subject. 

Chankalian  v.  Powers,  89  App.  Div.  395;  85  N.  Y.  Supp.  753. 
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terial  questions.    In  considering  the  question,  the  court  said : 

"It  may  be  taken  as  the  rule  that  where  a  party  is  deprived  of  cross- 
examination  of  a  witness  by  the  act  of  the  opposite  party,  or  by  the 
refusal  to  testify,  or  other  misconduct  of  the  witness,  or  by  any  means, 
other  than  the  act  of  God,  the  act  of  the  party  himself,  or  some  cause  to 
which  he  assented,  that  the  testimony  given  on  the  examination  in  chief 
may  not  be  read. 


It 


In  People  v.  Cole,  43  N.  Y.  508,  a  witness  fainted  at  the  close 
of  her  direct  examination,  and  became  so  ill  that  a  cross-examina- 
tion was  impossible.  The  court  refused  to  strike  out  the  evidence 
given  in  chief,  or  adjourn  the  trial  until  the  witness  was  able  to 
be  cross-examined,  and  it  was  held  error  for  which  the  conviction 
should  be  reversed. 

The  defendant  insists  that  he  should  not  suffer  because  the 
court  refused  to  compel  his  witness  to  answer,  for  he  was  willing 
that  he  should,  and  that  the  court  should  compel  him  to.    But  a 

Remedy  for  Loss  of  Opportunity  to  Cross-Examine  Witness, — Cont'd. 

b.    Striking  out  direct  examination. 

The  common-law  rule  upon  the  subject  of  evidence  is  that  no  evidence 
shall  be  admitted  but  what  is,  or  may  be,  under  the  examination  of  both 
parties,  as  it  is  agreeable  to  common  sense  that  what  is  imperfect  and 
but  half  an  examination  shall  not  be  used  in  the  same  way  as  if  it  is 
complete.  But  if  the  adverse  party  has  had  liberty  to  cross-examine  and 
has  not  exercised  it,  the  case  is  then  the  same  in  effect  as  if  he  had 
cross-examined;  otherwise  the  admissibility  of  the  evidence  would  be 
made  to  dei>end  upon  his  pleasure,  whether  he  will  cross-examine  or  not 

Kissam  v.  Forrest,  25  Wend.  651. 

The  most  common  remedy  for  the  loss  of  the  opportunity  of  cross- 
examining  a  witness  is  to  strike  out  the  evidence  given  upon  his  direct 
examination. 

Sturm  V.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77. 

Rutherford  v.  Holmes,  66  N.  Y.  368. 

When  a  party  is  deprived  of  the  benefit  of  the  cross-examination  of  a 
witness  by  the  act  of  the  opposite  party  or  by  the  refusal  to  testify  or 
other  misconduct  of  the  witness,  or  by  any  means  other  than  the  act  of 
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party  calling  a  witness  is,  in  a  sense,  responsible  for  his  conduct. 
If  he  has  been  examined  in  chief,  and  fails  to  return  on  an  ad- 
journed day  for  cross-examination,  even  though  the  party  has 
endeavored  to  obtain  his  attendance,  still  he  must  suffer  by  the 
loss  of  his  testimony.  So,  too,  if  he  refuses  to  answer  pertinent 
questions,  it  is  the  misfortune  of  the  party  that  he  is  obliged  to 
call  a  witness  entertaining  such  views. 

It  is  further  insisted  that  the  error  did  no  harm,  because  there 
is  sufficient  evidence  of  the  plaintiff's  adultery,  aside  from  the 
testimony  of  the  co-respondent.  While  this  may  be  so,  we  can- 
not say  the  error  was  harmless  and  that  the  court  did  not  take 
.into  consideration  the  testimony  which  should  have  been  re- 
jected. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 

Remedy  for  Loss  of  Opportunity  to  Cross-Examine  Witness, — Cont'd. 

God,  the  act  of  the  party  himself  or  some  cause  to  which  he  assents,  the 
testimony  given  on  the  examination  in  chief  should  be  stricken  out  on 
motion. 

Sturm  V.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  tj. 

The  same  rule  holds  in  the  court  of  a  justice  of  the  peace. 

Rutherford  v.  Holmes,  66  N.  Y.  368. 

It  is  immaterial  that  the  witness  is  a  party  sworn  in  his  own  behalf. 

Id. 

I.  Loss  of  cross-examination  by  death  or  incapacity  of  witness. 

Where  the  adverse  party  is  deprived  of  the  right  of  cross-examination 
by  a  dispensation  of  providence,  without  any  fault  of  the  witness  or 
neglect  of  the  party  calling  him,  the  testimony  given  on  the  direct  exam- 
ination should  not  be  rejected  altogether,  but  the  court  or  jury  should 
give  to  it  such  weight  and  importance  as  it  is  entitled  to  under  all  the 
circumstances  of  the  case. 

Forrest  v.  Kissam,  7  Hill  463. 

The  testimony  of  a  witness  is  not  entitled  to  the  same  weight  as 
evidence  when  the  opposite  party  has  not  had  an  opportunity  to  cross- 
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examine  him  as  it  would  have  if  his  examination  by  both  parties  had 
been  completed  in  full,  and  yet  in  many  cases  it  is  better  than  the  sec- 
ondary evidence  which  is  frequently  received  from  necessity  to  establish 
the  same  facts. 

Id. 

How  much  weight  shall  be  given  to  evidence  received  under  such  cir- 
cumstances depends  in  each  particular  case  on  the  nature  of  the  exam- 
ination and  the  character,  capacity  and  intelligence  of  the  witness. 

Id. 

It  is  held  in  the  case  last  cited  that,  for  the  death  of  a  witness  or  other 
visitation  of  providence  rendering  him  incompetent  to  be  cross-examined, 
the  party  calling  him  is  not  responsible ;  that  it  is  one  of  those  calamities 
that  must  be  borile  by  the  party  on  whom  it  falls,  and,  therefore,  there 
is  no  good  and  sufficient  reason  for  holding  the  direct  examination  c( 
such  witness  incomplete  and  excluding  it  because  incomplete. 

But  that  case  is  criticised  and  disapproved  in  the  opinion  of  People  v. 
Cole,  43  N.  Y.  508,  where  it  is  stated  that  some  of  the  senators  in  the 
former  case  gave  opinions  to  the  effect  that  the  testimony  ought  to  be 
considered  for  what  it  was  worth,  although  there  had  been  no  oppor- 
tunity for  cross-examination,  as  *the  witness  and  the  party  introducing 
him  were  wholly  free  from  fault,  and  others  admitted  the  evidence  upon 
the  ground  that  the  adverse  party,  by  consenting  to  the  adjournment  at 
the  close  of  the  direct,  had  waived  the  right  01  cross-examination,  and 
that  under  these  circumstances  it  is  impossible  to  determine  upon  what 
ground  the  decision  was  placed  by  the  majority  of  the  court,  and  the 
case  is  consequently  no  authority. 

The  only  safe  practice  is  to  strike  out  the  evidence  on  the  direct  exam- 
ination in  all  cases  when  the  opposite  party  has  lost,  without  his  own 
fault,  neglect  or  consent,  the  opportunity  for  a  cross-examination. 

Cole  V.  People,  2  Lans.  270. 

In  the  last  case  the  judge  said  that,  if  either  party  is  to  suffer  by  the 
death  or  incapacity  of  a  witness  to  be  cross-examined,  it  should  be  the 
one  calling  him. 

Evidence  given  by  a  witness  on  direct  examination  for  the  people,  on 
the  trial  of  a  prisoner  for  grand  larceny,  should  be  stricken  out,  where 
such  witness  at  the  close  of  her  examination  in  chief  was  taken  -with 
fainting  fits  and  went  into  convulsions,  and  during  the  remainder  of  the 
trial  was  unfit  to  be  cross-examined. 

People  V.  Cole,  43  N.  Y.  508. 

Where  a  cause  is  adjourned  on  account  of  the  sickness  of  a  witness 
before  his  cross-examination  is  completed,  it  is  the  duty  of  the  party 
calling  him  to  produce  him  in  court  on  the  adjourned  day  to  complete 
his  examination,  or  to  show  some  reasonable  excuse  why  he  is  not  there; 


NEW  YORK  ANNOTATED  CASES.  43 

Remedy  for  Loss  op  Opportunity  to  Cross-Examine  Witness, — Cont'd. 


otherwise  the  justice  may  reject  the  evidence  g^ven  on  his  unfinished 
examination. 

Gements  v.  Benjamin,   12  Johns.  299. 

All  of  the  testimony  should  not  be  stricken  out  on  account  of  the  loss 
of  the  opportunity  to  complete  the  cross-examination  resulting  from  the 
death  of  the  witness,  but  the  court  may  strike  out  such  portions  of  the 
direct  examination  as  to  which  he  deems  no  cross-examination  has  been 
had,  and  allow  the  rest  to  remain. 

Curtice  v.  West,  50  Hun,  47;  18  St.  Rep.  511 ;  2  N.  Y.  Supp.  507. 

Where  a  witness  during  his  examination  becomes  incompetent  by 
reason  of  interest  in  the  subject  matter  of  the  action,  resulting  from  the 
death  of  a  person  unknown  to  him,  the  court  and  the  attorneys,  the 
court  will  allow  his  direct  examination  to  stand,  giving  to  the  adverse 
party  the  benefit  of  the  whole  cross-examination 

Fream  v.  Dickinson,  3  fedw.  300. 

Evidence  of  an  incidental  statement  of  a  party,  who  died  after  the 
commencement  of  the  action,  made  before  a  referee,  which  was  imme- 
diately  stricken  out  and  became  no  part  of  the  evidence,  so  that  no  right 
or  opportunity  to  explain  it  or  be  cross-examined  in  relation  thereto  was 
given,  is  inadmissible  for  any  purpose. 

Young  V.  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 

2.    Refusal  to  answer  cross-questions. 

In  case  the  cross-examination  of  a  witness  fails  to  be  complete  by 
reason  of  his  refusal  to  answer  a  proper  and  pertinent  quertion,  the 
remedy  of  the  opposite  party  is  to  move  to  strike  out  the  direct  exami- 
nation. 

Rutherford  v.  HoUnes,  66  N.  Y.  368. 

If  a  witness  with  the  fault  of  the  party  producing  him  fail  to  answer 
a  material  question  on  cross-examination,  his  testimony  shall  not  stand 
and  it  may  be  that,  if  without  the  party's  fault,  but  solely  from  the  fault 
of  the  witness,  the  cross-examination  is  not  complete,  the  same  will  be 
the  result 

Burnett  v.  Phalon,  11  Abb.  157. 

This  rule  is  applicable  to  the  case  of  a  party  testifying  in  his  own 
behalf. 

Rutherford  v.  Holmes,  66  N.  Y.  368. 

When  a  party  is  examined  as  a  witness,  his  refusal  to  answer  a  cross- 
question  is  his  own  act  and  must  entail  upon  him  the  loss  of  his  testi- 
mony in  his  own  favor,  or  it  may  subject  him  to  the  usual  compulsory 
process  to  compel  a  witness  to  testify,  if  his  adversary  require  it. 

Burnett  v.  Phalon,  11  Abb.  157. 
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The  rule  applied  in  courts  of  record  that,  if  the  cross-examinadon  of 

a  witness  fails  to  be  complete  for  any  cause  not  assented  to  by  the  party 
cross-examining,  the  direct  examination  will,  on  motion,  be  stricken  out, 
holds  also  in  justices'  courts. 

Rutherford  v.  Holmes,  66  N.  Y.  368.  " 

In  an  action  to  restrain  the  infringement  of  a  trademark,  where  one  of 
the  plaintiffs,  while  testifying  as  to  the  damages  sustained,  refuses  to 
answer  on  cross-examination  as  to  the  materials  with  which  the  com- 
pound sought  to  be  protected  is  prepared,  his  claim  for  damages  is 
properly  stricken  out  as  a  penalty  for  contempt  in  refusing  to  answer,  he 
not  offering  other  testimony  in  support  of  it. 
Burnett  v.  Phalon,  11  Abb.  157. 
• 

3.    Failure  to  appear  for  cross-examination. 

A  witness,  once  summoned  and  called  to  testify  upon  a  trial,  is  pre- 
sumed to  be  present  until  its  conclusion.  It  is  his  duty  to  be  in  court, 
and  without  the  consent  of  the  adverse  party  or  the  permission  of  the 
court,  he  cannot  lawfully  leave. 

Neil  V.  Thorn,  88  N.  Y.  270. 

If  a  witness  leaves  the  court  after  the  trial  has  commenced  and  is  not 
present  when  wanted  for  cross-examination,  it  is  in  the  discretion  of  the 
judge  to  suspend  the  trial  until  he  can  be  again  brought  in. 

Rapelye  v.  Prince,  4  Hill,  119. 

Neil  V.  Thorn,  88  N.  Y.  270. 

In  general  the  party  producing  a  witness  and  examining  him  must  have 
him  in  court  to  be  cross-examined  and,  if  he  does  not,  the  direct  exam- 
ination will  be  stricken  out. 

Burden  v.  Pratt,  i  T.  &  C  554. 

But  in  every  case  where  a  party  introduces  and  examines  a  witness, 
he  is  not  bound,  at  the  peril  of  losing  the  benefit  of  his  evidence,  to  keep 
him  in  court  until  the  trial  is  closed,  for  the  benefit  of  the  adverse  party. 

Sheffield  v.  Rochester  &  Syracuse  R.  Co.,  21  Barb.  339. 

Counsel  should  avail  themselves  of  the  opportunity  to  cross-examine 
before  the  witness  leaves  the  stand,  unless  the  court,  for  some  good 
reason,  allows  them  the  privilege  of  doing  so  at  a  subsequent  stage  of 
the  trial. 

Id. 

If  a  party  commences  the  cross-examination  and  is  not  prevented  by 
the  opposite  party,  or  by  the  adjournment  of  the  court  from  completing 
it,  he  must  do  so,  and  if  he  defers  it  to  another  day  for  his  own  con- 
venience, the  opposite  party  is  not  obliged  to  detain  the  witness,  and  if 
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the  latter  absents  himself,  it  is  not  the  fault  of  the  party  calling  htm. 

Burden  v.  Pratt,  i  T.  &  C.  554. 

To  entitle  a  party  to  have  the  evidence  given  on  the  direct  examina- 
tion stricken  out  because  the  witness  does  not  appear  to  be  cross-exam- 
ined, the  loss  must  be  chargeable  in  some  way  to  the  misconduct  or 
neglect  of  the  party  calling  him,  unless  it  is,  the  other  party  is  not 
entitled  to  relief. 

Id. 

Where  plaintiff's  counsel  before  dismissing  a  witness  from  the  stand 
inquires  of  defendant's  counsel  whether  any  of  the  facts  testified  to  will 
be  controverted,  to  which  the  latter  replies  that  they  shall  introduce  no 
evidence  upon  such  points  and  the  right  of  cross-examination  is  not 
reversed,  plaintiff  is  under  no  obligation  to  detain  the  witness  till  the 
close  of  the  trial  for  the  purpose  of  cross-examination  by  defendant's 
counsel. 

Sheffield  v.  Rochester  &  Syracuse  R.  Co.,  21  Barb.  339. 

The  fact  that  witnesses  who  have  once  been  cross-examined  and  have 
left  the  stand  without  reason  to  expect  to  be  called  again,  do  not  appear 
when  recalled  to  be  further  cross-examined  as  to  a  fact  on  which  they 
were  not  previously  interrogated,  is  not  necessarily  ground  for  striking 
out  their  testimony,  especially  where  other  evidence  has  already  been 
given  oi  the  fact  sought  to  be  proved. 

People  V.  Ruloff,  11  Abb.    (N.   S.)  245. 

Where  a  party  voluntarily  suspends  his  cross-examination  during  the 
continuance  of  the  trial,  notice  to  the  opposing  counsel  and  the  witness 
that  he  intends  to  resume  the  cross-examination  at  a  future  time,  imposes 
no  duty  upon  them.  One  party  cannot  impose  upon  the  other  the  burden 
of  keeping  his  witnesses  in  attendance  for  an  indefinite  length  of  time 
for  the  former's  convenience. 

Burden  v.  Pratt,  i  T.  &  C.  554. 

But  if  the  cross-examination  of  a  witness  is  suspended  on  agreement 
between  the  parties  and  the  witness  that  he  shall  be  present  when  recalled, 
for  future  cross-examination  his  testimony  should  be  stricken  out  if  he 
fails  to  appear  when  recalled. 

Matthews  v.  Matthews,  53  Hun,  244;  6  N.  Y.  Supp.  589. 

Where  an  attorney,  at  the  close  of  his  cross-examination,  stated  in  open 
court,  in  the  hearing  of  the  witness  and  the  opposing  attorney,  that  he 
wished  to  further  cross-examine  the  witness  the  next  day,  and  desired 
his  attendance  at  that  time,  and  the  trial  then  continued  with  the  exam- 
ination of  other  witnesses,  the  adverse  party  is  not  bound  to  produce  the 
witness  on  the  following  day,  and  a  motion  to  strike  out  his  direct 
examination  for  his  failure  to  appear  is  properly  denied. 

Burden  v.  Pratt,  i  T.  &  C.  554. 

But  in  a  later  similar  case  it  was  held  that,  while  the  authorities  upon 
this  question  were  not  in  entire  harmony,  the  court  should  hold  the  trial 
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open  a  reasonable  length  of  time,  to  enable  the  cross-examining  party  to 
secure  the  further  attendance  of  the  witness,  even  if  a  brief  postpone- 
ment of  the  trial  was  necessary.  It  was  also  held  that  it  was  error  for 
the  trial  court  to  refuse  either  to  do  so,  or  to  strike  out  the  evidence 
already  given,  upon  the  ground  that  a  full  cross-examination  had  not 
been  permitted.  The  facts  of  the  case  were  these.  A  witness  called  by 
the  people  early  in  the  trial  was  examined  and  cross-examined  and  had 
left  the  stand.  Later,  defendant's  counsel  desired  to  further  cross-examine 
him,  but  he  was  not  in  court,  having  that  morning  returned  to  his  home. 
One  of  the  defendant's  attorneys  had  informed  him  the  night  before  that 
they  wished  to  recall  him  for  further  cross-examination.  Defendant's 
counsel  claimed  that  he  stated  to  the  district  attorney,  in  the  presence  of 
the  court,  at  the  conclusion  of  his  cross-examination,  that  he  desired  the 
witness  to  remain  in  attendance  for  further  examination,  but  the  district 
attorney  and  others  made  affidavits  that  they  heard  no  such  request  or 
notice  from  any  source. 
People  V.  Severance,  67  Hun,  182;  22  N.  Y.  Supp.  91. 

c.    Reversal  of  judgment. 

It  is  reversible  error  to  refuse  to  strike  out  the  evidence  of  a  witness 
testifying  to  defendant's  guilt  in  a  suit  for  divorce  for  adultery,  where 
the  cross-examination  is  suspended  on  agreement  between  the  parties 
and  the  witness  that  the  latter  shall  be  present  when  recalled  for  further 
cross-examination,  and  he  fails  to  do  so. 

Matthews  v.  Matthews,  53  Hun,  244;  6  N.  Y.  Supp.  589. 

The  fact  that  a  party  declines  to  produce  one  of  his  witnesses,  who  has 
^one  home  without  his  leave,  and  before  the  party  has  received  any 
intimation  that  his  further  examination  is  desired  by  the  adverse  party, 
is  no  ground  for  a  non-suit  ' 

Sheffield  v.  Rochester  &  Syracuse  R.  Co.,  21  Barb.  339. 

Where  an  attorney  states  to  his  opponent  and  the  witness  that  he 
desires  the  latter  to  remain  in  attendance  for  further  cross-examination, 
it  is  error  for  the  court,  upon  the  failure  of  the  witness  to  appear,  to  refuse 
either  to  delay  the  trial  until  his  attendance  can  be  procured  or  to  strike 
out  the  evidence  already  given  by  him  on  the  ground  that  a  complete 
cross-examination  was  not  allowed. 

People  V.  Severance,  67  Hun,  182;  22  N.  Y.  Supp.  91. 

It  is  error  to  permit  to  go  to  the  jury  any  evidence  given  by  a  material 
witness  for  the  people  on  a  trial  of  a  person  for  larceny,  when,  at  the 
close  of  her  direct  examination,  the  witness  is  taken  with  fainting  fits 
and  goes  into  convulsions  and  does  not  becon'*e  fit  to  be  cross-examined 
during  the  remainder  of  the  trial. 

People  V.  Cole,  43  N.  Y.  508. 
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A  party  is  not  entitled  to  a  new  trial  because,  by  reason  of  the  seizure 
of  his  principal  witness  with  a  fit  during  his  cross-examination,  he  loses 
the  opportunity  of  re-examining  him  as  to  points  rendered  necessary  by 
the  cross-examination,  when  he  proceeds  with  the  trial  and  allows  the 
evidence  to  go  to  the  jury  for  what  it  is  worth  without  objection. 

Depeyster  v.  Columbian  Ins.  Co.,  2  Caines,  85. 

The  refusal  of  the  trial  judge  to  permit  a  second  cross-examination  of 
a  witness  who  has  been  fully  examined  does  not  constitute  prejudicial 
error. 

Karwowski  v.  Pitass,  20  App.  Div.  118;  46  N.  Y.  Supp.  691. 

Doolittle  V.  Gambee,  88  Hun,  364;  34  N.  Y.  Supp.  861. 

It  is  only  where  a  party  is  materially  or  injuriously  affected  by  an 
infringement  of  the  rules  of  evidence  or  by.  the  improper  shutting  out  of 
testimony  that  the  court  feels  itself  bound  to  interfere  with  a  verdict 
which  is  in  other  respects  unobjectionable. 

Van  Cort  v.  Vaii  Cort,  4  Edw.  621. 

A  judgment  will  not  be  reversed  for  refusal  to  allow  cross-examination 
on  a  certain  point,  when  the  party  persists  and  afterwards  succeeds  in 
(getting  the  witness  to  testify  on  that  point. 

Herbst  v.  Vacuum  Oil  Co.,  51  St.  Rep.  900;  22  N.  Y.  Supp.  807. 

The  judgment  will  be  reversed  for  the  error  of  the  court  in  not  allowing 
the  defendant  to  cross-examine  the  plaintiff  upon  the  question  of  value 
in  an  action  for  the  conversion  of  personal  property  because  of  the  stipu- 
lation by  the  former  that  the  latter  is  competent  to  testify  as  an  expert 
to  the  value  of  the  property  converted,  where  the  plaintiff's  testimony  is 
the  sole  direct  evidence  as  to  value  and  the  verdict  very  closely  represents 
the  value  given  by  him  with  interest  from  the  time  of  the  alleged  con- 
version. 

Chankalian  v.  Powers,  89  App.  Div.  395;  85  N.  Y.  Supp.  753. 

A  case  will  not  be  reversed  for  .technical  errors  in  sustaining  objections 
to  questions  asked  the  people's  witnesses  on  cross-examination,  when  such 
rulings  do  not  keep  out  evidence  affecting  substantial  rights  of  the  ac- 
cused or  cut  him  off  from  any  material  line  of  inquiry. 

People  V.  Fletcher,  44  App.  Div.  199;  60  N.  Y.  Supp.  jyy, 

d.     On  reference. 

The  referee,  upon  an  interlocutory  question,  has  no  power  to  strike  oat 
the  testimony  of  a  witness  who  fails  to  appear  for  cross-examination. 

Matter  of  Crooks,  23  Hun,  696. 

Admitting  that  a  referee  appointed  merely  to  compute  and  report  the 
damages  sustained  by  plaintiff  by  reason  of  the  violation  of  his  trade- 
mark,  has   the  power  to   strike   out  plaintiff's   testimony   in   chief,   for 
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refusing  to  answer  a  pertinent  question  on  cross-examination,  it  is  ques- 
tionable whether  he  can  issue  compulsory  process  to  require  plaintiff  to 
answer. 

Burnett  v.  Phalon,  ii  Abb.  157. 

Where  a  reference  to  ascertain  the  amount  collected  by  an  attorney, 
and  what  liens  he  has  thereupon  for  services  rendered,  and  to  report 
the  evidence  to  the  court,  with  referee's  opinion  thereon,  is  adjourned 
before  the  cross-examination  of  the  attorney  is  concluded,  it  is  error  for 
the  referee  to  deny  an  application  for  a  further  adjournment  on  the 
ground  that  the  attorney  is  professionally  engaged  elsewhere,  and  to 
strike  out  his  testimony  for  his  failure  to  appear  on  the  adjourned  day. 

Matter  of  Crooks,  23  Hun,  696. 

The  proper  practice  is  for  the  referee  to  report  all  the  proceedings 
had  before  him  to  the  court,  setting  forth  the  questions  with  the  objec- 
tions in  detail  of  the  witness  to  answering  them,  or  the  failure  of  the 
witness  to  appear  for  cross-examination,  and  leave  the  determination  of 
the  remedy  to  the  court. 

Burnett  v.  Phalon,  11  Abb.  157. 

Matter  of  Crooks,  23  Hun,  696. 

Where,  however,  the  referee  has  stricken  out  plaintiff's  evidence  as  to 
the  damages  sustained  from  the  violation  of  his  trademark  for  his  refusal 
to  answer  a  proper  question  on  cross-examination  and  closed  the  case  and 
thereby  shut  out  all  testimony  upon  that  question,  which  might  have 
formed  the  subject  of  a  general  exception  to  the  report,  an  exception  to 
this  decision  brings  up  the  case  to  be  regularly  passed  upon  by  the  court 

Burnett  v.  Phalon,  11  Abb.  157. 

There  is  no  injustice  or  impropriety  in  the  action  of  a  referee  in 
striking  out  the  evidence  of  a  witness,  on  notice  to  his  counsel,  upon 
the  motion  of  the  adverse  party,  for  neglecting  to  appear  on  an  adjourned 
day  to  finish  his  cross-examination,  after  he  has  been  required  by  the 
referee  to  appear  on  one  of  three  days,  or,  in  default  thereof,  to  have  his 
examination  stricken  out. 

Price  V.  Wilson,  67  Barb.  9. 

Where  a  party,  on  the  adjournment  of  the  hearing  at  the  dose  of  the 
direct  examination,  says  nothing  as  to  his  intention  of  cross-examining 
the  witness,  and  is  deprived  of  the  opportunity  of  cross-examination  by 
the  death  of  the  witness  before  the  day  to  which  the  reference  is  ad- 
journed by  a  mutual  arrangment  of  the  parties,  the  referee  should  not 
reject  altogether  the  evidence  given  by  the  witness  upon  his  direct  exam- 
ination, but  should  consider  it  in  making  his  report 

Forrest  v.  Kissam,  7  Hill,  463. 

A  motion  to  strike  out  all  the  evidence  of  a  witness  because  the  com- 
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pletion  of  his  cross-examination  is  prevented  b}*  his  death,  pending  an 
adjournment  of  the  proceedings,  is  properly  denied  l)y  the  referee.  He 
may  allow  such  portions  to  remain  as  he  deems  to  have  been  covered  by 
the  cross-examination  had  and  strike  out  the  remainder. 

Curtice  v.  West,  50  Hun,  47;  18  St.  Rep.  511 ;  2  N.  Y.  Supp.  507. 

e.  Suppression  of  deposition. 

The  rule  that,  where  a  party  is  deprived  of  the  benefit  of  the  cross- 
examination  of  a  witness,  the  testimony  given  on  the  examination  in 
chief  may  not  be  read,  may  be  applied  to  the  examination  of  a  witness  on 
commission,  or  conditionally  out  of  court,  when  the  party  desiring  the 
benefit  of  the  cross-examination  was  not  present  or  represented  at  the 
taking  of  the  testimony  and  had  no  opportunity  to  push  his  cross-exam- 
inatior  or  to  know  of  the  refusal  of  the  witness  to  testify,  or  of  his 
neglect  to  answer  any  question,  or  of  other  like  misconduct  of  the  witness. 

Sturm  V.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  yy. 

If  a  witness  refuses  to  be  cross-examined,  his  deposition  will  be  sup- 
pressed. 

Burnett  v.  Phalon,  11  Abb.  157. 

A  deposition  is  not  admissible  on  the  trial,  when  it  appears  from  the 
return  that  the  witness  was  not  examined  upon  all  the  cross-interro- 
gatories. 

Brown  v.  Kimball,  25  Wend.  259. 

Where  a  witness  refuses  to  answer  a  proper  and  material  cross-inter- 
rogatory, the  whole  deposition  should  be  rejected. 

Smith  V.  Griffith,  3  Hill,  333. 

But  when  the  counsel  of  both  parties  are  present  at  the  execution  of 
the  commission  and  make  no  objection  to  the  omission  of  questions,  they 
tacitly  waive  the  taking  down  of  the  answers  of  the  witness  to  cross- 
interrogatories  of  no  use  to  either  party,  and  the  deposition  will  be 
received,  although  the  last  general  cross-interrogatory  was  not  put  to  and 
answered  by  the  witness. 

Brown  v.  Kimball,  25  Wend.  259. 

Whether  a  party  should  be  deprived  of  the  benefit  of  the  testimony  of 
a  witness,  examined  de  bene  esse,  for  the  reason  that  the  adverse  party 
has  lost  the  opportunity  of  a  full  cross-ex:  .mination,  should  be  determined 
at  the  trial,  where  an  exception  can  be  taken,  rather  than  upon  an  inter- 
locutory motion,  when  the  facts  necessary  to  present  the  question  appear 
upon  the  face  of  the  deposition  or  the  certificate. 

But  when  the  question  depends  upon  extrinsic  facts,  not  appearing  in 
the   deposition   as   certified   to,   which   must  be   established   by   evidence 
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aliunde,  the  deposition  may,  in  the  discretion  of  the  court,  be  suppressed 
on  motion  in  advance  of  the  trial. 

Hewlett  V.  Wood,  67  N.  Y.  394. 

Where  a  party  is  present  at  the  examination  of  the  witness  in  person 
or  by  counsel,  and  is  there  fully  apprised  of  the  facts  upon  which  he 
afterwards  relies  at  the  trial  to  suppress  the  testimony,  and  does  not  at 
the  examination,  or  afterwards  before  trial,  seek  to  avail  himself  of  them 
to  that  end,  or  to  procure  for  himself  before  or  at  the  trial  the  benefit 
of  a  full  cross-examination,  he  may  not,  waiting  until  the  trial,  then  for 
the  first  time  object  to  the  reading  of  the  deposition,  or  move  to  sup- 
press  it. 

Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  TJ. 

Thus,  if  the  defendant  cross-examined  the  witness  at  length,  without 
raising  any  question,  or  making  any  objection  at  the  time,  or  in  any 
manner  intimating  dissatisfaction  with  the  conduct  of  the  witness,  or  a 
purpose  of  preventing  the  use  of  the  deposition  on  the  trial,  it  is  too  late 
after  the  trial  has  begun  and  is  progressing  before  a  jury  for  the  first 
time  to  move  to  suppress  the  deposition  and  deprive  the  plaintiff  of  the 
testimony. 

Id. 

Whether  a  deposition,  incompetent  as  evidence,  because  of  the  loss  of 
opportunity  to  cross-examine  the  witness,  should  be  suppressed  on  motion, 
or  left  for  the  action  of  the  trial  court,  is  discretionary  in  the  Supreme 
Court,  and  no  appeal  will  lie  from  an  order  denying  an  application  to 
suppress   it. 

Hewlett  V.  Wood,  67  N.  Y.  394. 

While  the  court  has  ample  power  to  order  a  commission  returned  if 
the  cress-interrogatories  are  not  fully  answered,  there  is  no  authority  for 
suppressing  the  deposition  unless  the  facts  required  to  be  shown  by  section 
910  of  the  Code  of  Civil  Procedure  appear  upon  the  application. 

Michaelis  v.  Compania  Metalurgica  Mexicano,  51  App.  Div.  470;  64 
N.   Y.   Supp.  753. 

A  motion  to  suppress  a  deposition  because  of  the  witness'  refusal  to 
answer  certain  cross-interrogatories,  will  not  be  granted  under  the  pro- 
vision of  section  910,  that  it  may  be  suppressed  where  it  appears  by  affi- 
davit that  it  was  improperly  or  irregularly  taken  or  returned,  when  the 
motion  is  made  upon  the  deposition  alone,  without  an  accompanying 
affidavit,  unless  it  appears  upon  the  face  of  the  deposition  that  the  refusal 
was  deliberate  and  willful. 

Id. 

Th«!  refusal  of  a  witness,  not  a  party  to  the  action  and  not  connected 
with  the  party  at  whose  instance  his  deposition  is  taken,  to  answer,  for 
personal  reasons,  a  cross-interrogatory  relating  to  a  statement  in  a  letter 
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written  by  him  to  a  party,  which  appears  to  be  a  confidential  communi- 
cation having  no  relation  to  any  issue,  does  not  justify  the  court  in  sup- 
pressing his  deposition. 

Id. 

A  party  is  entitled  to  know  before  the  trial  whether  or  not  he  is  to 
have  the  benefit  of  a  commission,  and,  therefore,  it  is  improper  for  the 
court  to  deny  a  motion  by  the  adverse  party  to  re-execute  the  commission 
because  of  the  failure  of  the  witness  to  answer  some  of  the  cross-inter- 
rogatories and  reserve  until  the  trial  all  questions  as  to  the  sufficiency, 
responsiveness  or  relevancy  of  the  witness*  answers  on  cross-examination 
under  the  commission. 

Ruckert  v.  Bursley,  51  App.  Div.  377;  64  N.  Y.  Supp.  622. 

f.  Rejection  of  evidence  on  subsequent  trial. 

Evidence  given  on  a  trial  by  a  witness  who  had  since  died  or  become 
incompetent  was  admissible  at  common  law  upon  a  subsequent  trial.  This 
rule  was  incorporated  into  section  830  of  the  Code  of  Civil  Procedure. 

Bradley  v.  Mirick,  91  N.  Y.  293. 

The  fundamental  ground  upon  which  this  testimony  is  admitted  is  that 
it  was  taken  in  an  action  or  proceeding  where  the  party  against  whom  it 
is  offered  has  had  both  the  right  and  opportunity  to  cross-examine  the 
witness  as  to  the  statements  offered. 

Young  V.  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 

This  rule  is  reiterated  in  the  case  of  Taft  v.  I<ittle,  178  N.  Y.  127;  70 
N.  E.  211. 

The  principle  on  which  the  admission  of  the  evidence  of  a  deceased 
witness  rests,  namely  the  right  of  cross-examination,  requires  that  its 
admission  be  carefully  restricted  to  the  extent  to  which  that  right  has 
been   given. 

Young  V,  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 

As  to  incidental  statements  injected  into  the  examination  with  respect 
to  which  the  party  was  not  permitted  by  the  law  of  trials  to  cross-examine 
the  witness,  or  where  the  opportunity  was  denied  in  respect  of  a  material 
matter,  the  right  to  read  the  testimony  upon  a  subsequent  trial  will  not 
«xist 

Willsen  v.  Metropolitan  St.  R.  Co.,  88  N.  Y.  Supp.  597. 

Young  V.  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 

But  it  is  the  evident  purpose  of  section  830  to  permit  evidence  given 
upon  a  former  trial  to  be  read  when  reasonable  right  has  been  given  and 
the  opportunity  of  cross-examination  has  been  allowed  to  be  reasonably 
exercised. 

Willson  v.  Metropolitan  St.  R.  Co.,  88  N.  Y.  Supp.  597. 
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It  is  improper  to  admit  under  section  830  of  evidence  of  an  incidental 
statement  of  a  party,  who  died  after  the  commencement  of  the  action, 
made  upon  the  taking  of  his  deposition  before  a  referee  in  a  special  pro- 
ceeding, when  such  statement  was  immediately  stricken  out  and  became 
no  part  of  the  evidence  received  by  the  referee,  so  that  the  party  had  no 
right  or  opportunity  to  explain  it  or  to  be  cross-examined  in  relation 
thereto. 

Young  v.  Valentine,  177  N.  Y.  347;  69  N.  E.  643. 

When  the  cross-examination  is  interrupted  and  left  incomplete  by  an 
adjournment  of  the  trial  by  reason  of  a  variance  between  the  evidence 
and  the  pleadings,  and  the  witness  dies  before  a  re-trial,  his  evidence  is 
not  admissible  on  the  re-trial. 

Morley  v.  Castor,  63  App.  Div.  38;  71  N.  Y.  Supp.  363. 

The  failure  of  the  cross-examining  party  to  complete  his  examination 
of  the  witness  before  the  adjournment  to  enable  the  adverse  party  to  apply 
for  an  amendment  of  his  pleading  is  not  a  waiver  of  the  right  to  object 
to  the  admissibility  of  such  evidence. 

Id. 

If  a  party  has  the  power  to  appear  and  cross-examine,  his  failure  to  do 
so  is  a  waiver  of  that  privilege.  Therefore,  where  plaintiff  is  examined 
as  a  witness  upon  a  trial  proceeding  as  upon  default  for  the  failure  of 
defendant's  attorney  to  appear,  and  dies  before  a  new  trial  is  granted 
upon  the  setting  aside  of  the  default,  it  is  error  to  reject  upon  the  new 
trial,  the  minutes  of  the  testimony  of  plaintiff  given  on  the  former  trials 
on  the  ground  that  defendant  had  no  opportunity  to  cross-examine  him. 

Bradley  v.  Mirick,  91  N.  Y.  293. 

Where  a  verdict  for  plaintiff  upon  the  first  trial  of  an  action  against 
a  street  railroad  company  is  set  aside  and  a  judgment  for  defendant  00 
the  second  trial  is  reversed  for  error  in  excluding  answers  to  questions 
upon  the  cross-examination  of  the  motorman,  it  is  error  to  refuse  to 
permit  defendant  to  read  on  the  third  trial  after  the  death  of  the  motor- 
man  such  portions  of  his  testimony  at  the  second  trial,  as  plaintiff  had 
full  opportunity  to  cross-examine  him  on. 

Willsen  v.  Metropolitan  St.  R.  Co.,  88  N.  Y.  Supp.  597. 

The  erroneous  ruling  in  failing  to  give  free  opportunity  for  cross-exam- 
ination could  have  no  effect  upon  the  testimony  offered  wherein  there 
had  been  no  limitation  in  ,the  right  to  cross-examine. 

Id. 
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PEOPLE  V.  LEECH. 

[43  Misc.  435 ;  89  Sup  p.  178.] 
(Supreme  Court,  Special  Term,  Ontario  County.  April  29,  1904.) 

Sheriffs — Compensation — Salary — Ca.lendar — Fees. 

Under  Laws  1902,  p.  972,  c  j8o,  providing  that  the  sheriff  of  Ontario 
county  shall  receive  as  compensation  for  all  his  services  and  his  duties 
appertaining  thereto  which  are  a  county  charge  upon  the  said  county 
or  any  town  therein,  an  annual  salary  of  $2,000,  and  ''he  shall  also 
be  entitled  to  receive  and  retain  to  his  own  use  his  fees  and  per- 
quisites in  all  civil  cases  and  proceedings  in  which  the  same  are  to 
be  paid  by  private  persons  or  corporations  other  than  the  county  of 


Note. — Sheriff's  Calendar  Fees. 

a.  Statute. — ^53. 

b.  Cases. — ^55. 


a.  Statute, 

The  provision  for  calendar  fees  for  sheriffs  in  the  Code  of  Civil  Pro- 
cedure is  as  follows: 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record,  fifty 
cents  for  each  cause  placed  upon  the  calendar  for  trial  by  a  jury,  to  be 
paid  by  the  party  first  putting  the  cause  on  the  calendar  for  that  term. 
But  the  sheriff  is  not  entitled  to  more  than  one  dollar  and  fifty  cents  for 
calendar  fees  in  one  action.  The  clerk  shall  not  put  a  cause  upon  the 
calendar,  for  trial  by  jury,  until  the  fee  specified  in  this  subdivision  is  paid 
to  him  for  the  use  of  the  sheriff.  And,  where  the  cause  is  tried  at  a 
subsequent  term  without  a  new  vote  of  issue,  as  prescribed  in  section 


} 
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Ontario,''  and  shall  perform  the  duties  in  connection  therewith  without 
expense  to  the  county,  such  sherifF  is  not  a  salaried  officer  within 
Code  Civ.  Proc.  Sec.  3507,  sub.  4,  entitling  sheriffs  to  a  fee  for  eadi 
cause  placed  on  the  calendar  for  trial  by  jury,  but  declaring  that  it 
does  not  apply  to  counties  wherein  the  sheriff  is  a  salaried  officer. 

Application  for  mandamus  by  the  people  of  the  state  of  New 
York  on  the  relation  of  Francis  Flynn,  as  sheriff  of  the  county 
of  Ontaria,  against  Porter  F.  Leech,  as  clerk  of  the  county  of 
Ontario,  for  collection  of  fees.    Writ  granted. 

Ditmars  &  Teter,  for  relator. 

Arthur  P.  Rose,  for  respondent. 

RoBSON,  J.  No  question  is  made  by  counsel  for  respondent  as 
to  whether  this  proceeding  can  be  maintained  to  enforce  the 
rights  which  relator  claims.  The  purpose  of  both  parties  is  mani- 
festly not  so  much  to  determine  the  question  of  the  right  of  re- 
lator to  the  calendar  fees  already  collected  by  the  clerk  for  the 
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nine  hundred  and  seventy-seven  of  this  act,  the  party  moving  the  trial 
must  pay  to  the  clerk  for  the  use  of  the  sheriff  the  calendar  fee  or  fees 
remaining  unpaid.  The  provisions  of  this  subdivision  shall  not  be  appli- 
cable to  counties  wherein  the  sheriff  is  a  salaried  officer. 

Sec.  3307,  Code  of  Civil  Procedure. 

The  last  sentence  was  added  by  Chapter  407  of  the  Laws  of  1894. 

The  office  of  sheriff  has  been  made  salaried  in  the  following  counties: 


Albany,  L.  1901,  c.  344 
Allegany,  L.   1897,  c.  539. 
Broome,  L.   1902,  c.  51. 
Cattaraugus,  L.  1900,  c.    142. 
Chautauqua,  L.  1901,  c  255. 
Chemung,  L.   1900,  c.  24Q. 
Chenango,  L.   1898,  c.  288. 
Clinton,  L.   1903,  c.  36. 
Columbia,  L.  1891,  c.  268. 


Montgomery,  L.  1898,  c.  42. 
New  York,  L.  1890,  c  523. 
Niagara,  L.  1894,  c.  160. 
Oneida,  L.  i8g6,  c.  321. 
Ontario,  L.   1902,  c.  380. 
Orange,  L.  1904,  c.  214. 
Orleans,  L.  1904,  c.  294. 
Putnam,  L.  1903,  c.  280. 
Rensselaer,  L.  1903,  c.  9. 
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February  Trial  Term  of  the  court,  which  is  nominally  the  object 
of  the  proceeding,  as  to  procure  an  adjudication  of  the  question 
whether  the  sheriff  is  entitled  to  insist  upon  the  collection  for  his 
account  by  the  clerk  of  the  calendar  fees  provided  by  subdivision 
4  of  section  3307  of  the  Code  of  Civil  Procedure  for  future 
terms.  If,  therefore  under  the  law  as  it  now  stands,  it  is  the  duty 
of  the  clerk  to  collect  of  litigants  this  calendar  fee,  both  parties 
wish  an  adjudication  for  their  future  guidance,  rather  than  an 
expression  of  opinion  as  to  whether  this  proceeding  is  the  proper 
one,  or  could  be  maintained  if  objection  were  made  thereto. 

Subdivision  4  of  section  3307  of  the  Code  of  Civil  Procedure 
provides  that  a  sheriff  is  entitled,  for  notifying  jurors  to  attend  a 
trial  term  of  a  court  of  record,  to  "fifty  cents  for  each  cause 
placed  upon  the  calendar  for  trial  by  a  jury  to  be  paid  by  the 
party  first  putting  the  cause  on  the  calendar  for  that  term.  But 
the  sheriff  is  not  entitled  to  more  than  one  dollar  and  fifty  cents 
for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a  cause 
upon  the  calendar  for  trial  by  a  jury  until  the  fee  specified  in  this 
subdivision  is  paid  to  him  for  the  use  of  the  sheriff.     *     *     * 
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Deleware,  L.  1901,  c.  461. 
Dutchess,  L.   1903,  c.  82. 
Erie,  L.  1S91,  c.  108. 
Essex,  L.   1903,  c.  26.  , 
Franklin,  L.  1902,  c.  29. 
Fulton,  L.  1904,  c.  154. 
Greene,  L.  1900,  c.  84. 
Herkimer,  L.  1891,  c.  47. 
Kings,  L.  1901,  c  705.    ■ 
Livingston,  L.  1903,  c.  260. 
Madison,  L.   1891,  c.  29. 
Monroe,  L.  1902,  c.  490. 


Saratoga,  L.  1898,  c  44. 
Schuyler,  L.  1902,  c.  8. 
Seneca,  L.    1899,  c.  547. 
Steuben,  L.  1898,  c.  445: 
St.  Lawrence,  L.  1900,  c.  324. 
Suffolk,  L.  1902,  c.  131. 
Sullivan,  L.   1897,  c.  505. 
Tioga,  L.   1898,  c.  9. 
Washington,  L.   1897,  c.   117. 
Wayne,  L.   1891,  c.  30. 
Westchester,  L.  1894,  c.  687. 
Yates,  L.  1897,  c-  362. 


b.  Cases. 


Under  the  Revised  Statutes  the  attorney,  not  the  client,  was  liable  to 
the  sheriff  for  the  calendar  fees. 
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The  provisions  of  this  subdivision  shall  not  be  applicable  to 
counties  wherein  the  sheriff  is  a  salaried  officer."  The  decision 
of  the  question  at  issue  between  the  parties  rests,  therefore,  upon 
the  determination  whether  the  sheriff  of  Ontario  county  is  a 
''salaried  officer"  within  the  meaning  of  that  term  as  employed  in 
the  section  just  quoted.  The  statute  changing  the  method  of 
compensation  of  the  sheriff  of  Ontario  county  (chapter  380,  p. 
972,  Laws  1902)  provides  that: 


"The  sheriff  *  *  *  shall  receive  a  compensation  for  all  his  serrices 
*  *  *  and  his  duties  appertaining  thereto  which  are  now  or  may  be 
by  law  made  a  county  charge  upon  the  said  county  or  any  town  therein 
an  annual  salary  of  $2,000;  *  *  *  he  shall  also  be  entitled  to  receive 
and  retain  to  his  own  use  his  fees  and  perquisites  in  all  civil  cases  and 
proceedings  in  which  the  same  are  to  be  paid  hy  private  persons  or  cor- 
porations other  than  the  county  qi  Ontario,  and  shall  perform  the  duties 
in  connection  therewith  without  expense  to  the  county  of  Ontario." 


It  would  seem  that  a  simple  reading  of  the  two  statutes  and  a 
comparison   of  their  provisions   would   furnish   a   satisfactory 

Sheriff's  Calender  Fees, — Continued. 

Reilly  v.  Tullis,  10  Daly,  283. 

But  it  was  held  that  an  action  by  a  sheriff  to  recover  such  fees  could 
not  be  sustained  by  proof  merely  that  the  action  appeared  upon  the  cal- 
endar for  certain  terms,  and  that  the  defendant  was  the  attorney  for 
the  plaintiffs  therein,  in  the  absence  of  evidence  showing  by  whom  the 
note  of  issue  was  Hied. 

Reilly  v.  Flynn,  10  Daly,  462. 

The  sheriff  was  entitled  to  fifty  cents  for  each  time  the  cause  was 
noticed  for  trial  and  placed  on  the  calendar  prior  to  the  enactment  of  the 
Code  of  Civil  Procedure,  which  limits  the  sheriff's  fees  to  one  dollar  and 
fifty  cents. 

Under  subdivision  4  of  section  3307  the  sheriff  was  entitled  to  three 
calendar  fees  after  the  Code  of  Civil  Procedure  took  effect,  although  he 
had  previously  received  three  calendar  fees. 
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answer  to  the  questions  here  to  be  determined.  It  is  only  for  the 
services  which  the  sheriff  renders,  and  the  work,  labor,  and  duties 
appertaining  thereto,  for  which  the  county,  or  any  town  therein, 
may  be  charged,  that  the  sheriff  is  entitled  to  receive  as  his  com- 
pensation the  salary  of  $2,000.  All  fees  and  perquisites  in  civil 
cases  and  proceedings  to  be  paid  by  private  persons  and  corpora- 
tions he  is  entitled  to  receive  and  retain  for  his  own  use,  unaf- 
fected by  the  provisions  as  to  his  salary.  Can  it  be  said  that  the 
office  of  sheriff  is  in  any  sense  a  salaried  one  so  far  as  civil  cases 
and  proceedings  in  which  private  persons  or  corporations  or 
parties  are  concerned?  It  seems  that  the  reason  of  the  change 
in  the  method  of  the  compensation  of  the  sheriff  is  clear,  and  that 
the  salary  provided  was  intended  to  take  the  place  and  be  in  lieu 
of  only  the  fees  which  the  sheriff  would  otherwise  be  entitled  to 
collect  of  the  county  or  town  for  his  services,  and  that  it  was  the 
legislative  intention  to  leave  his  fees  for  services  rendered  to 
private  litigants  in  civil  cases  unaffected  by  a  new  arrangement. 

Application  for  mandamus  is  therefore  granted,  without  costs, 
tinder  stipulation  of  attorneys. 

Sheriff's  Calender  Fees, — Continued. 

Little  V.  Coyle,  60  How.  Pr.  76. 

In  an  action  commenced  since  the  passage  of  the  Code,  and  the  clerk 
should  reduce  to  one  dollar  and  a  half  the  amount  taxed  as  calendar  fees.* 

Hudson  V.  Erie  R.  Co.,  57  App.  Div.  98;  68  N.  Y.,  Supp.  28. 

The  sheriff  is  entitled  to  the  fee  of  fifty  cents  for  summoning  a  jury  to 
attend  the  court  in  a  case  noticed  for  trial  or  placed  upon  the  calendar, 
although  it  is  not  tried. 

Boynton  v.  Dormott,  3  How.  Pr.  232. 

Where  a  sheriff  goes  out  of  office  after  a  jury  has  been  summoned  for 
a  circuit  and  before  the  return  day  of  the  venire,  although  it  is  not  actually 
delivered  tjp  him  in  accordance  with  the  practice  not  to  deliver  venires 
until  the  causes  are  about  to  be  called,  he  is  entitled  to  the  calendar  fee, 
but  not  to  the  fee  for  returning  to  the  venire,  as  that  was,  in  fact,  per- 
formed by  his  successor. 

Woods  v.  Gibson,  6  Johns.  125. 
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DRAKE  V.  LAUER  et  al. 

[93  App,  Div.  BS;86  N,  Y.  Supp.  986.I 
(Supreme  Court,  Appellate  Division,  Fourth  Department,  March  Q,  1904.) 

1.  Contracts — Illegality — Necessity  of  Pleading. 

Where  the  general  public  is  affected  by  a  contract  violating  a  par- 
ticular statute  or  the  provisions  of  any  public  law,  and  the  enforce- 
ment of  rights  arising  thereunder  is  opposed  to  good  morals  or  sound 
public  policy,  the  courts  will  refuse  their  aid  to  parties  so  contracting, 
although  the  illegality  of  the  contract  is  not  pleaded. 

2.  Same— Intention  op  Parties — Acts  not  Contemplated. 

In  order  to  invalidate  a  contract  as  contravening  good  morals  or 
public  policy,  it  should  appear  that  the  agreement  contemplated  the 


Note. — Necessity  of  Pleading  Illegality  as  Defense  to  Action  on 

Contract. 

a.  General  rule. — ^58. 

b.  Specific  cases. — 64.      • 

c.  Sufficiency  of  pleading. — 69. 

d.  Availability  under  general  denial. — 71 

e.  Waiver. — 74. 


a.    General  rule. 

As  a  general  rule  it  is  necessary  to  plead  the  illegality  of  a  contract  in 
order  to  take  advantage  of  it  as  a  defense  to  an  action  to  the  contract. 

Goodwin  v.  Massachusetts  Mut.  L.  Ins.  Co.,  73  N.  Y.  480. 

Ten  Eyck  v.  Witbeck,  55  App.  Div.  165;  66  N.  Y.  Supp.  921. 

This  rule  has  been  applied  in  numerous  cases  where  the  allege!  illegality 
consisted  in  the  violation  of  a  statute.  But  defenses  of  illegality  based 
upon  acts  illegal  at  common  law  are  also  included  within  the  rule. 

Hopkins  v.  Ensign,  11  St.  Rep.  85;  27  Week.  Dig.  229. 
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illegal  or  immoral  acts,  and  it  is  not  sufficient  that  condemnable  acts 
were  done  thereunder,  if  they  were  not  contemplated  by  the 
agreement 

3.  Same — Poutical  Favotitism. 

A  contract  for  services  in  securing  contracts  by  favoritism  from 
state  officers,  by  reason  of  social  and  political  relations  with  such 
officers/ is  void  as  against  public  policy. 

4.  Same — Part  Performance — Enforcement. 

•  Where  the  general  public  is  affected  by  a  contract  violating  the  law, 
the  courts  will  refuse  their  aid  to  the  parties  and  leave  them  as  they 
found  them,  although  the  contract  has  been  performed  by  one  party, 
so  that  the  other  has  received  the  benefits  thereof  without  giving 
anything  in  return. 
Hiscock  and  Williams,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Monroe  County. 

Appeal  by  John  N.  Drake  against  Frederick  C.  Lauer  and 
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But  where  the  illegality  is  apparent  upon  the  face  of  the  complaint,  or 
necessarily  appears  from  plaintiff's  evidence,  it  is  available  as  a  defense, 
though  not  pleaded. 

Drake  v.  Siebold,  81  Hun,  178;  30  N.  Y.  Supp.  697. 

In  order  to  avail  himself  of  facts  not  appearing  upon  the  fact  of  the 
contract  to  establish  its  invalidity,  defendant  must  plead  them. 

Millbank  v.  Jones,  127  N.  Y.  370;  38  St.  Rep.  910;  28  N.  E.  31; 
24  Am.  St.  Rep.  454. 

Although  plaintiff  cannot  recover  in  an  action  for  goods  sold  and 
delivered,  when  it  appears  by  his  own  proof  that  the  transaction  was 
entered  into  for  the  express  purpose  of  sending  the  goods  through  the 
custom-house  at  an  agreed  under-valuatioh,  in  violation  of  the  revenue 
laws,  yet  if  he  proves  his  case  without  showing  the  illegality  of  the 
contract,  defendant  cannot  take  advantage  of  such  illegality  without 
having  it  set  up  in  his  answer. 

Honnegger  v.  Wettstein,  94  N.  Y.  252. 

A  defense  that  a  contract  apparently  binding  is  illegal  by  reason  of  a 
statute  is  new  matter  and  must  be  pleaded  in  order  to  be  provable. 
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Others.    From  a  judgment  dismissing  the  complamt»  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McLENNAN;  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK,  and  STOVER,  JJ. 

John  Van  Voorhis  &  Sons,  for  appellant 

« 

fVile  &  Oviatt,  (John  Desmond,  of  counsel),  for  respondents. 

Stover,  J.  This  is  an  action  brought  by  an  assignee  for 
an  alleged  balance  due  under  a  contract  for  the  rendition  of 
services. 

The  complaint  alleges  that  one  C.  was  employed  to  assist  de- 
fendants "in  getting  contracts  from  the  state  to  enable  them  to 
perform  work  for  the  state  upon  the  said  Erie  Canal,  and  to 
assist  them  in  prosecuting  such  work."  There  is  no  specification 
in  the  complaint  as  to  the  character  of  the  services  which  were  to 


Necessity  of  Pleading  Illegality  as  Defense  to  Action  on  Contract,— 

Continued. 


Boswell  V.  Welshoefer,  9  Daly,  196. 

If  the  illegality  of  the  consideration  for  a  negotiable  instrument  does 
not  necessarily  appear  from  the  evidence  offered  by  the  plaintiff,  such 
illegality  can  only  be  proved  under  an  answer  specially  alleging  it. 

May  V.  Burras,  13  Abb.  N.   C.  384. 

Under  an  answer  admitting  the  making  and  existence  of  a  contract 
and  \x)ntaining  no  allegation  apprising  plaintiff  that  its  nullity  is  meant 
to  be  relied  upon,  defendant  cannot  claim  that  it  is  void  as  against  public 
policy. 

Stafford  Pavement  Co.  v.  Monheimer,  41  Super.  Ct.  184. 

Unless  the  illegality  is  set  up  in  the  answer  as  an  affirmative  defense, 
it  cannot  be  insisted  upon  to  defeat  a  recovery  upon  an  alleged  contract 
fair  on  its  face  admitted  in  the  answer. 

Schreyer  v.  New  York,  39  Super.  Ct.  i. 

If  plaintiff  fails  to  allege  and  prove  a  contract  valid  on  its  face,  his 
complaint  may  be  dismissed,  though  the  invalidity  of  the  contract  is  not 
pleaded  as  a  defense,  but,  to  enable  defendant  to  raise  such  question  upon 
his  evidence,  it  must  be  alleged  in  the  answer. 
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be  performed  by  C.  in  obtaining  contracts  from  the  state.  There 
are  some  allegations  with  regard  to  services  performed  by  C. 
after  the  contract  had  been  let,  which  services  the  referee  has 
found  to  be  of  slight  value.  The  answer  denies  the  making  of 
the  contract  and  the  rendition  of  the  services.  The  referee  found 
that  in  the  fall  of  1896  the  defendants  entered  into  an  agreement 
with  C.  to  pay  C.  one-third  of  the  profits  which  they  mighty 
realize  upon  all  contracts  secured  from  the  state  for  canal  work, 
in  consideration  whereof  said  C.  agreed  to  secure  for  defendants 
information  from  the  office  of  the  State  Engineer  and  Surveyor 
at  Albany  in  regard  to  the  Engineer's  estimates  of  the  probable 
cost  of  the  work  for  which  they  contemplated  submitting  com- 
petitive bids,  and  otherwise  to  render  assistance  to  said  firm  at 
Albany  in  securing  contracts  for  such  work,  and  favoritism  from 
state  officers  during  performance,  by  means  of  his  political  and 
social  relations  and  influence  with  such  state  officers.  He  also 
found  that  some  minor  services  were  rendered,  but  not  at  the 
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Drake  v.  Siebold,  81  Hun,  178;  30  N.  Y.  Supp.  697. 

A  contract  is  not  necessarily  void  because  the  enforcement  of  rights 
thereunder  may  be  in  violation  of  a  statute. 

Dunham  v.  Hastings  Pavement  Co.,  56  App.  Div.  244,  67  N.  Y.  Supp. 
632. 

Agreements  which  can  lawfully  be  performed  by  consent  are  not  illegal 
or  void. 

Keams  v.  N.  Y.  &  College  Point  Ferry  Co.,  19  Misc.  19;  42  N.  Y. 
Supp.    771. 

Therefore,  if  the  invalidity  of  the  contract  is  because  of  its  contra- 
vention  of  a  public  statute  intended  for  the  protection  of  the  parties,  and 
the  benefit  of  which  may  be  waived,  the  defense  of  invalidity  must  be 
pleaded. 

Dunham  v.  Hastings  Pavement  Co.,  56.  App.  Div.  244;  67  N.  Y. 
Supp.  632. 

The  case  is  different  with  contracts  repugnant  to  public  policy  or  good 
morals,  which  the  courts  will  refuse  their  aid  in  enforcing,  notwithstand- 
ing the  parties  may  waive  the  objection. 
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request  of  the  defendants,  nor  was  it  contemplated  that  such 
services  were  to  be  paid  for.  The  referee  found  that  the  contract 
was  void  as  against  public  policy,  and  that  the  complaint  should 
be  dismissed. 

It  is  urged  upon  appeal  that  the  objection  that  the  contract  was 
void  as  against  public  policy  was  not  raised  by  the  pleadings,  and 
could  not  be  considered.  We  think  the  better  rule  is  laid  down 
in  Dunham  v.  Hastings  Pavement  Co.,  56  App.  Div.  244,  67  N. 
Y.  Supp.  632,  namely: 

"Where  the  statute  is  provided  for  the  protection  of  parties,  and  the 
benefit  taken  thereby  may  be  waived,  the  defense  of  invalidity  must  be 
pleaded,  or  the  defendant  cannot  avail  himself  of  it.  The  rule  is  other- 
wise, however,  where  the  general  public  is  affected  by  the  violation  of  the 
particular  statute,  or  the  provisions  of  any  public  law;  in  such  case  the 
enforcement  of  public  policy,  and  courts  will  refuse  their  aid  to  parties 
so  contracting,  and  will  in  every  instance  leave  them  as  it  found  them.  In 
such  a  case  it  is  not  necessarily  essential  that  the  illegality  be  pleaded. 
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Keams.  v.  N.  Y.  &  College  Point  Ferry  Co.,  19  Misc.  19;  42  N.  Y. 
Supp.  771. 

When  the  general  public  is  affected  by  the  violation  of  a  particular 
statute  or  the  provisions  of  any  public  law,  the  courts,  of  their  own 
motion,  will  interfere  and  deny  the  right  to  any  relief  without  reference 
to  the  state  of  the  pleadings. 

Dunham  v.  Hastings  Pavement  Co.,  56  App.  Div.  244;  67  N.  Y. 
Supp.  632. 

Thus,  in  an  action  on  a  contract  to  influence  legislation,  the  defense 
that  it  is  void  because  against  public  policy  and  contrary  to  good  morals 
need  not  be  set  up  in  the  pleadings. 

Russell  V.  Burton,  66  Barb.  539. 

The  rule  that  the  invalidity  of  the  contract  will  be  considered,  irre- 
spective of  the  pleading  or  the  waiver  of  the  parties,  manifestly  will 
not  apply  in  cases  where  the  question  of  invalidity  simply  affects  an 
individual  privilege. 

Keams  v.  N.  Y.  &  College  Point  Ferry  Co.,  19  Misc.  19;  42  N.  Y. 
Supp.   771. 
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Courts  of  their  own  motion  will  interfere  and  deny  the  rights  to  any 
relief  thereunder,  without  reference  to  the  sUte  of  the  pleadings." 

Drake  v.  Siebold,  81  Hun,  178,  30  N.  Y.  Supp.  697 ;  Oscanyan 
V.  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539;  Keams  v.  N.  Y.  &  C. 
P.  Ferry  Co.,  19  Misc.  19,  42  N.  Y.  Supp.  771. 

It  is  urged,  again,  that  the  proof  does  not  warrant  the  finding 
that  the  contract  was  against  public  policy.  In  order  to  invalidate 
the  contract,  it  should  appear  that  the  agreement  itself  con- 
templated illegal  acts,  or  acts  condemned  as  against  good  morals 
or  public  policy.  It  is  not  sufficient  that  acts  were  done  which 
might  be  condemned,  but  the  test  is  the  intention  of  the  parties — 
what  acts  were  contemplated  by  them  to  be  performed  in  carry- 
ing out  the  agreement.  Here,  we  think,  has  arisen  an  apparent 
conflict  in  some  of  the  adjudicated  cases.  The  rule  was  laid 
down  in  Mills  v.  Mills,  40  N.  Y.  543,  100  Am.  Dec.  535.  In  that 
case  the  contract  was  that  the  plaintiff  "would  give  all  the  aid  in 
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Thus,  in  an  action  by  an  officer  of  a  corporation  for  his  salary,  the 
defense  that  he,  as  one  of  the  (directors  and  officers  of  the  company, 
presided  at  the  meeting  and  voted  himself  a  salary  in  violation  of  law, 
is  not  available  unless  pleaded. 

Id. 

Illegality  not  pleaded  is  not  rendered  available  by  the  fact  that  a  re- 
ceiver of  defendant's  property,  who  has  been  appointed,  and,  pending 
the  action,  has  been  permitted  to  intervene  as  a  defendant,  has  pleaded 
the  illegality  without  defendant's  approval. 

And  the  receiver  cannot  insist  upon  such  defense  on  the  ground  that 
he  represents  defendant's  creditors,  and  hence  it  may  be  required  in  order 
to  protect  their  rights. 

Honnegger  v.  Wettstein,  94  N.  Y.  252. 

The  fact  that  a  contract  is  in  violation  of  a  statute  of  another  state 
must  be  affirmatively  alleged. 

Dougan  v.  Evansville  &  T.  H.  R.  Co.,  15  App.  Div.  483;  44  N.  Y. 
Supp.  503. 
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his  power,  and  spend  such  reasonable  time  as  may  be  necessary, 
and  generally  use  his  utmost  influence  and  exertions,  to  procure 
the  passage  into  a  law  of  the  said  bill  heretofore  introduced  into 
the  Senate  of  the  state  of  New  York,  as  hereinbefore  mentioned, 
or  any  other  bill  to  the  same  end" ;  and  it  was  this  feature  of  the 
agreement  which  was  condemned  as  against  public  policy,  the 
court  using  this  language : 

"It  is  not  suggested  that  the  plaintiff  was  a  professional  man,  whose 
calling  it  was  to  address  legislative  committees.  It  is  not  suggested  that 
he  had  any  claim  of  right  which  he  proposed  to  advocate,  and  which 
right  or  debt  he  proposed  to  transfer  to  the  defendant.  He  had  simply 
asked  of  the  Legislature  the  privilege  or  favor  to  be  granted  to  him  of 
building  and  operating  a  railroad  upon  certain  streets  in  the  city  of 
Brooklyn.  This  privilege  may  be  assumed  to  be  of  pecuniary  value.  To- 
procure  the  passage  of  such  a  law  for  the  benefit  of  the  defendant,  he 
undertook  to  use  his  utmost  influence  and  exertions.  This  contract  is 
void  as  against  public  policy.  It  is  a  contract  leading  to  secret,  improper, 
and  corrupt  tampering  with  legislative  action.  [Citing  cases.]  It  is  not 
necessary  to  adjudge  that  the  parties  stipulated  for  corrupt  ?ction,  or  that 
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b.    Specific  cases. 

The  rule  that  new  matters  constituting  a  defense  must  be  pleaded  under 
section  500  of  the  Code  of  Civil  Procedure  is  applicable  to  a  case  where 
the  illegality  of  the  consideration  of  a  contract  is  urged. 

Hopkins  v.  Ensign,  11  St.  Rep.  85;  27  Week.  Dig.  229. 

As  a  gaming  transaction  was  not  void  at  common  law  and  might  form 
a  valid  consideration  for  a  contract,  and  as  a  party  therefore  needs  the 
aid  of  the  statute  to  show  that  it  is  an  illegal  consideration,  he  must 
plead  it  in  order  to  take -advantage  of  it. 

May  V.  Burras,  13  Abb.  N.  C.  384. 

Therefore,  evidence  that  a  draft  was  given  in  settlement  of  a  gaming 
transaction,  in  an  action  against  the  drawer,  is  nut  admissible  under  an 
answer  simply  alleging  want  of  consideration. 

Id. 

In  a  foreclosure  action  the  contention  that  the  consideration  for  the 
bond  and  mortgage  was  an  illegal  one,  to  wit,  an  agreement  to  prevent 
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they  intended  that  secret  and  improper  resorts  should  be  had.  •  It  is 
enough  that  the  contract  tends  directly  to  those  results.  *  ♦  *  It  tends 
to  subject  the  Legislature  to  influences  destructive  of  its  character,  and 
fatal  to  public  confidence  in  its  action." 

This  rule,  so  far  as  adjudications  are  concerned,  was  held  to 
until  the  case  of  Chesebrough  v.  Conover,  140  N.  Y.  382,  35  N" 
E.  633.  In  that  case  the  contract  was  that  the  plaintiff  would 
assist  in  obtaining  rights,  privileges,  and  franchises,  and  draw 
up  the  papers,  acts,  and  resolutions  "to  be  presented  to  parties 
to  the  Legislature,  and  to  the  common  council,  *  *  *  and 
go  to  Albany  and  use  arguments,"  etc.  In  that  case  it  appeared 
that  the  plaintiff  had  no  connection  with  the  Legislature,  was  not 
a  lobbyist,  and  had  no  acquaintance  or  influence  with  any  member 
of  the  Legislature ;  and  it  did  not  appear  that  he  had  any  peculiar 
facilities  for  -procuring  legislation,  or  that  he  asked  or  solicited 
any  member  of  the  Legislature  to  vote  for  the  bills,  or  that  he 
did  anything  except  to  explain  them  and  request  their  introduc- 
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competition  at  a  public  sale,  cannot  be  urged  unless  set  up  in  the  answer. 

Hopkins  v.  Ensign,  11  St.  Rep.  85;  27  Week.  Dig.  229. 

A  defense  that  an  agreement  to  purchase  stock  on  margin  is  a  wager 
contract  must  be  pleaded. 

Vischer  v.  Bragg,  21  Week.  Dig.  399. 

In  an  action  upon  an  insurance  policy,  the  defense  that  it  was  made 
in  contravention  of  the  statute  against  betting  and  gaming  must  be  set 
up  in  the  answer. 

Goodwin  v.  Massachusetts  Mut.  L.  Ins.  Co.,  73  N.  Y.  480. 

Valton  V.  National  Fund  L.  Assur.  Co.,  20  N.  Y.  32. 

The  defense  of  usury  to  be  available  must  be  pleaded. 

Mechanics'  Bank  of  Williamsburgh  v.  Foster,  44  Barb.  87. 

Haywood  v.  Jones,  10  Hun,  500. 

In  an  action  to  recover  possession  of  the  real  property,  the  defense  that 
the  deed  to  plaintiff  is  void  under  the  Champerty  Act,  is  not  available 
unless  pleaded. 

Ten  Eyck  v.  Witbcck,  55  App.  Div.   165;  66  N.  Y.   Supp.  921. 
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tion;  and  that  he  could  do  without  violating  any  public  policy. 
It  was  there  said :  "It  must  be  the  right  of  every  citizen  who  is 
interested  in  any  proposed  legislation  to  employ  an  agent,  for 
compensation  payable  to  him,  to  draft  his  bill  and  explain  it  to 
any  committee,  or  to  any  member  of  a  committee,  or  of  the 
Legislature,  fairly  and  openly,  and  to  ask  to  have  it  introduced ;" 
the  holding  in  that  case  being :  "Contracts  which  do  not  provide 
for  more,  and  services  which  do  not  go  farther,  in  our  judgment, 
violate  no  principle  of  law  or  rule  of  public  policy."  The  distinc- 
tion between  the  two  cases  may  be  made,  and,  as  the  language  in 
the  earlier  case  is  not  applicable  to  the  later  case,  it  cannot  be 
said  that  the  later  case  has  overruled  the  earlier  doctrine.  But  we 
think  the  distinction  between  contracts  which  provide  for  services 
fair  and  open,  and  those  which  contemplate  the  rendition  of 
secret  services  leading  to  acts  of  favoritism  or  unfairness  on  the 
part  of  public  officials,  is  still  recognized,  and  the  rule  applied 
accordingly.    So,  in  the  case  under  consideration,  the  complaint 
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The  defense  of  ultra  vires  is  an  affirmative  one  and  cannot  be  taken 
advantage  of  unless  specially  pleaded. 

Keating  v.  American  Brewing  Co.,  62  App.  Div.  501;  71  N.  Y. 
Supp.  95. 

It  is  plain  upon  the  view  that  the  Statute  of  Frauds  does  not  make  an 
oral  contract  within  its  terms  illegal,  but  only  voidable  at  the  election  of 
the  party  sought  to  be  charged  that  it  is  to  be  available  as  a  defense  must 
be  pleaded. 

Matthews  v.  Matthews.  154  N.  Y.  288;  48  N.  E.  531. 

Crane  v.  Powell.  139  N.  Y.  379;  34  N.  E.  911. 

■ 

If  a  contract,  not  invalid  by  the  common  law  and  not  prohibited  by  any 
statute  of  this  state,  by  which  a  foreign  railroad  company  guaranties  the 
payment  of  the  bonds  of  another  railroad,  a  part  of  its  general  system  i? 
made  illegal  by  the  law  of  the  state  incorporating  the  railroad  company,  or 
the  law  of  the  state  in  which  the  guaranty  was  executed,  it  is  an  affirm- 
ative defense  which  must  be  pleaded  in  an  action  in  this  state  upon 
the  guaranty. 
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upon  its  face  does  not  state  the  character  of  services  which  were 
to  be  r^dered,  and  the  referee  has  found  that  the  services  which 
were  contemplated  by  the  parties  were  such  as  would  fall  under 
the  condemnation  of  the  law ;  for  it  needs  no  argument  to  reach 
the  conclusion  that  a  contract  for  services  in  securing  contracts 
by  favoritism  from  state  officers,  by  reason  of  social  and  political 
relations  with  such  state  officers,  would  be  void  and  against  public 
policy.  An  examination  of  the  evidence,  while  not  conclusive, 
as,  from  the  very  circumstances,  evidence  of  these  transactions 
could  not  be,  shows  that  it  warrants  the  finding  of  the  referee. 
The  principal  service  rendered  prior  to  the  obtaining  of  contracts 
on  the  part  of  plaintiff's  assignor  was  the  obtaining  from  the 
office  of  the  State  Engineer  the  estimates  of  the  cost  of  the  work, 
which  were  not  open  to  other  bidders  upon  the  work.  The  plain- 
tiff's assignor  was  not  unfamiliar  with  this  class  of  work,  as  he 
has  testified  that  his  business  in  Albany  for  several  years  was 
protecting  corporations  from  legislation  which  he  characterizes 
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Dougan  v.  Evansville  &  T.  H.  R.  Co.,  15  App.  Div.  483;  44  N.  Y. 
Supp.  503. 

In  an  action  by  the  indorsees  of  a  note  against  its  maker,  the  defense 
that  it  had  no  legal  inception  must  be  pleaded. 

Haywood  v.  Jones,  10  Hun,  500. 

Where  the  defense  of  illegality  is  not  raised  upon  the  trial  of  an  action 
to  recover  the  agreed  price  upon  a  sale  of  real  estate,  it  is  not  available 
upon  appeal,  and,  even  if  the  illegality  is  shown  by  the  evidence  in  the 
case,  it  cannot  be  taken  advantage  of,  when  not  alleged  in  the  pleadings. 

Tuthill  V.  Roberts,  11  Week.  Dig.  35. 

Although  it  may  appear  from  the  evidence  relative  to  other  issues  unob- 
jected to  by  the  plaintiff  that  the  notes  in  question  were  given  in  violation 
of  a  statute  prohibiting  banks  from  paying  out  upon  a  loan  or  discount  any 
bills  not  received  by  them  at  par,  such  a  defense  is  not  available  unless 
interposed  in  the  original  pleadings,  or  by  amendment. 

Codd  v.  Rathbone,  19  N.  Y.  37. 

In  an  action  to  recover  a  sum  which  a  dealer  states  was  agreed  to  be 


] 
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as  "strike"  legislation.  So  that,  the  referee  having  found  the 
fact,  and  as,  under  the  pleadings,  this  might  properly  be  raised 
as  a  question  of  fact,  we  see  no  error  in  this  disposition  of  the 
case. 

But  the  further  objection  is  taken  that  the  defendants  are  not 
in  position  to  avail  themselves  of  the  illegality  of  the  contract,  as 
they  have  the  fruits  of  the  illegal  acts.  We  are  not  unmindful 
of  the  language  of  some  of  the  adjudicated  cases  as  to  the  right 
of  a  party  to  repudiate  a  contract  after  having  received  the  fruits 
of  the  agreement,  yet  we  are  not  pointed  to  any  adjudicated  case 
which  has  held  that  a  contract,  void  as  against  good  morals  and 
public  policy,  will  be  enforced  as  against  either  party  under  a  rule 
which  is  applied  only  in  cases  in  equity,  in  order  to  prevent  a 
failure  of  justice.  But  as  stated  in  Dunham  v.  Hastings  Pave- 
ment Co.,  56  App.  Div.  244;  67  Supp.  632,  where  the  general 


Necessity  of  Pleading  Illegauty  as  Defense  to  Action  on  Contract,— 

Continued 


paid  to  an  agent,  his  assignor,  for  procuring  from  the  government  an 
order  for  the  purchase  of  arms,  the  defense  that  the  contract  was  illegal 
as  against  public  policy  cannot  be  taken   unless   interposed  by  answer. 

Cummins  v.  Barkalow,  i  Abb.  Ct.  App.  Dec.  479;  4  Keyes,  514. 

The  defense,  in  an  action  for  money  loaned,  that  the  money  was  bor- 
rowed for  an  illegal  purpose,  is  in  the  nature  of  new  matter  avoiding  the 
contract,  and  must  be  set  up  in  the  answer. 

De  Bautte  v.  Curiel,  49  St.  Rep.  622;  21  N.  Y.  Supp.  617. 

Recovery  cannot  be  defeated  in  an  action  for  goods  sold  and  delivered 
upon  the  ground  that  the  contract  is  in  violation  of  the  act  requiring  that 
the  designation  "&  Co."  shall  represent  an  actual  partner,  when  the  de- 
fendant fails  to  plead  such  defense  in  his  answer. 

OToole  v.  Garvin,  i  Hun,  92. 

If  plaintiff's  evidence  shows,  in  an  action  by  an  attorney  for  services 
in  promoting  legislation  in  the  interest  of  defendant,  that  such 
services  consisted  in  part  of  personal  solicitation  of  executive  officers  and 
members  of  the  legislature,  the  fact  that  no  such  defense  is  set  up  in 


NEW  YORK  ANNOTATED  CASES.  69 


1904]  Drake  v.  Lauer,  et  al. 


public  is  affected  by  the  violation  of  the  law,  courts  will  refuse 
their  aid  to  the  parties,  and  will,  in  every  instance,  leave  them  as 
they  found  them.  If  this  were  not  so,  courts  would  be  compelled 
to  enforce  contracts,  illegal  and  void  as  against  pubUc  policy,  in 
every  instance  where  a  part  performance  could  be  predicated. 
Such  cannot  be  the  condition  of  the  law. 
The  judgment  should  be  affirmed,  with  costs. 

McLENNAN,  P.  J.,  and  SPRING,  J.,  concur.  WILLIAMS, 
J.,  dissents. 

HiscocK,  J.  (dissenting).  I  am  unable  to  concur  in  an 
affirmance  of  the  judgment  appealed  from,  and  think  the  same 
should  be  reversed  because  defendants  did  not  plead  the  defense 
upon  which  judgment  was  awarded  in  their  favor  by  the  referee. 
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the  answer  forms  no  objection  to  the  consideration  of  the  illegality  of 
the  contract. 

Gary  v.  Western  Union  Tel.  Co.,  47  Hun,  610;  15  St.  Rep.  204;  20 
Abb.  N.  C.  333. 

c.    Sufficiency  of  pleading. 

An  answer  need  not  expressly  characterize  the  contract  as  being  against 
public  policy.  It  is  sufficient  if  it  sets  forth  the  purpose,  intent  and  effect 
of  the  agreement  from  which  it  appears  that  it  is  against  public  policy. 

Coverly  v.  Terminal  Warehouse  Co.,  85  App.  Div.  488;  83  N.  Y. 
Supp.  369. 

Therefore,  the  question  whether  a  contract  is  illegal  is  raised  by  ?.n 
answer  which  alleges  that  plaintiff  knew  that  defendant  was  desirous  of 
securing  a  lease  of  a  dock  about  to  be  auctioned  off  by  a  municipality, 
that  plaintiff  threatened  to  attend  the  sale  and  bid  on  the  property,  so  as 
to  compel  defendant  to  bid  a  sum  greater  than  the  true  value  thereof. 
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Their  answer  did  not  in  any  manner  allege  or  set  forth  the  claim 
that  the  contract  upon  which  plaintiff  based  his  action  was  op- 
posed to  public  policy  and  illegal.  The  answer  did,  in  addition 
to  various  specific  denials  and  allegations  not  material  upon  this 
question,  contain  a  general  denial. 

I  think  it  must  be  conceded  that  it  did  not  appear  upon  the 
face  of  the  complaint  or  necessarily  from  the  evidence  given  in 
behalf  of  plaintiff,  that  the  alleged  contract  was  illegal.  No  such 
claim  is  advanced,  either  in  the  opinion  or  the  report  of  the 
referee,  or  in  the  brief  for  the  respondent,  or  the  prevailing 
opinion.  In  fact,  the  reasoning  and  arguments  adopted  exclude 
such  idea.  This  being  the  case,  I  think  that  both  authority  and 
the  general  principles  of  practice  and  pleading  required  that  de- 
fendants should  plead  the  defense  upon  which  they  relied  to 


Necessity  of  Pleading  Illegality  as  Defense  tc  Action  on  Contxact,— 

Continued. 

unless  he  would  execute  the  contract  sued  upon,  and  that  the  only  purpose 
in  making  the  agreement  was  that  plaintiff  should  not  force  the  bidding. 
Id. 

It  is  a  well-established  rule  of  pleading  that,  where  a  contract  valid  on 
its  face  has  been  assigned,  defendant  will  not  be  permitted  to  defeat  the 
claim  on  the  ground  that  the  contract  was  void  in  its  inception,  by  reason 
of  illegality  with  setting  forth  specifically  the  facts  relied  on  to  esteblish 
such  defense. 

Haywood  v.  Jones,  lo  Hun,  500, 

In  pleading  that  a  contract  is  illegal  the  allegations  must  be  clear  and 
positive. 

Donovan  v.  Compagnie  Generale  Trans- Atlantique,  39  Super.  Ct,  519. 

Thus,  in  an  action  against  a  common  carrier  for  non-delivery  of  a  case 
of  goods,  an  allegation  that  the  plaintiff  delivered  merchandise  at  the 
time  with  the  intention  of,  and  did,  smuggle  the  same,  is  defective  in  that 
it  does  not  allege  that  the  particular  case  in  question  was  shipped  to 
evade  revenue  tax. 

Id. 
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defeat  an  apparently  valid  contract.  It  would  seem  as  if  this 
rule  were  plainly  and  decisively  laid  down  in  Milbank  v.  Jones, 
127  N.  Y.  370,  375 ;  38  St.  Rep.  910 ;  28  N.  E.  31,  24  Am.  St.  Rep. 
454.  See,  also,  Coverly  v.  Terminal  Warehouse  Co.,  85  App. 
Div.  488,  83  N.  Y.  Supp.  369. 

Reliance  is  placed  upon  Dunham  v.  Hastings  Pavement  Co., 
56  App.  Div.  244,  67  N.  Y.  Supp.  632,  as  laying  down  the  rule 
that  the  defense  that  a  contract  is  illegal  and  void,  because  in 
contravention  of  good  morals  or  of  sound  public  policy,  need  not 
be  pleaded  where  the  interests  of  the  general  public  are  involved ; 
that  the  courts  in  such  case  will  of  their  own  motion  refuse  their 
aid  to  parties  so  contracting.  Apparently  this  case  does  lay  down 
such  rule,  but  the  authorities  in  the  appellate  courts  upon  which 
it  relies  for  this  doctrine  do  not  sustain  it.  In  the  case  of  Drake 
V.  Siebold,  81  Hun,  178,  30  N.  Y.  Supp.  697,  the  court  placed  its 
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A  general  allegation  that  the  contract  is  illegal,  coupled  in  the  same 
paragraph  with  an  enumeration  of  certain  legal  reasons  why  it  is  so, 
does  not  entitle  defendant  to  prove  any  ground  of  illegality  not  so 
specified. 

Dingeldein  v.  Third  Ave.  R.  Co.,  9  Bosw.  79. 

d.  Availability  under  general  denial. 

It  is  undoubtedly  the  rule  that,  under  a  general  denial,  advantage 
cannot  be  taken  of  the  illegality  of  the  contract  upon  which  the  action  is 
brought,  unless  such  illegality  appears  either  upon  the  face  of  the  com- 
plaint, or  necessarily  appears  from  the  plaintiff's  evidence. 

Lee  V.  Lee,  40  Misc.  251;  81  N.  Y.  Supp.  986. 

Millbank  v.  Jones,  127  N.  Y.  370;  28  N.  E.  31. 

In  an  action  for  the  specific  performance  of  a  contract  to  reconvcy  to 
plaintiff  his  property  upon  the  termination  of  proceedings  to  determine 
his  competency  to  Uke  care  of  his  property,  the  illegality  of  the  transac- 
tion does  not  appear  upon  the  face  of  a  complaint  which  recites  the  various 
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decision  squarely  upon  the  ground  that  the  invalidity  of  the  con- 
tract sought  to  be  enforced  appeared  upon  the  presentation  there- 
of by  the  plaintiff  upon  the  trial,  and  therefore  it  was  not  neces- 
sary to  plead  its  illegality.  At  the  same  time  this  case  distinctly 
holds  that  if  the  contract,  as  alleged  and  proved  by  a  plaintiff,  is 
valid  on  its  face,  the  defense  that  it  is  in  fact  against  public  policy 
and  illegal  is  not  available  unless  especially  pleaded.  The  case  of 
Oscanyan  v.  Arms  Co.,  103  U.  S.  261,  26  L.  Ed.  539,  also  cited, 
is  expressly  distinguished  in  the  case  of  Milbank  v.  Jones,  already 
cited,  and  it  appears  that  there  the  complaint  was  dismissed  on 
the  openii^  of  plaintiff's  counsel,  because  it  appeared  therefrom 
that  the  contract  relied  on  was  illegal.  We  therefore  find  that 
the  doctrine  of  the  Dunham  case  not  only  is  not  sustained  by 
the  authorities  referred  to,  but  it  is  expressly  at  variance  with  the 
decision  of  the  Court  of  Appeals. 
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facts  in  relation  to  the  institution  of  the  lunacy  proceedings,  but  contains 
no  specific  allegation  that  the  conveyance  of  the  property  to  defendant, 
and  the  trust  thereby  created,  were  for  the  purpose  of  keeping  the  prop- 
erty from  the  control  of  any  committee  which  might  be  appointed  by 
the  court. 

Lee  V.  Lee,  40  Misc.  251;  81  N.  Y.  Supp.  986. 

Nor  does  the  illegality  of  the  contract  necessarily  appear  from  plaintiffs 
evidence,  when  the  strongest  language  employed  by  him  is  as  follows: 
"Defendant  said  they  could  take  my  property  out  of  my  hands  and  put  it 
in  the  hands  of  a  commission,  and  I  would  have  to  take  whatever  they 
were  a  mind  to  give;  I  could  not  have  any  control  of  it.  I  did  not  want 
it  that  way.  I  thought  I  could  take  care  of  myself.*'  Especially  when 
he  nowhere  says  that  defendant  agreed  to  withhold  the  property  from  the 
committee  in  case  one  were  appointed,  or  that  either  of  them  understood 
that  the  transaction  into  which  they  entered  was  for  that  purpose. 

Id. 

If  plaintiff,  in  his  proof  of  the  contract,  introduces  evidence  showing 
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It  is  argued  by  respondents'  counsel  that  this  ground  of  re- 
versal is  not  available  to  plaintiff  because  he  did  not  seasonably 
object  that  the  defense  was  not  pleaded.  There  was  no  opportun- 
ity for  him  so  to  do  sooner  than  he  has.  The  record  before  us 
does  not  disclose  that,  at  any  time  during  the  trial,  defendants 
so  urged  or  suggested  this  defense  as  to  call  upon  plaintiff  for 
any  objection.  So  far  as  can  be  discovered,  all  of  the  evidence 
offered  might  be  introduced  upon  and  under  the  other  issues 
raised  by  the  pleadings,  and  there  is  nothing  to  indicate  that 
plaintiff  had  any  notice  or  warning  that  the  defense  in  question 
would  be  urged  until  after  the  report  of  the  referee  had  been 
made. 

Under  these  circumstances,  I  think  the  judgment  should  be 
reversed. 


Necessity  of  Pleading  Illegality  as  Defense  to  Action  on  Contract,— 

Continued. 


its  invalidity,  defendant  may,  under  a  general  denial,  avail  himself  of  this 
evidence  and  insist  that  his  denial  has  been  established,  in  that  no  legal 
or  valid  contract  has  been  proven. 

Cary  v.  Western  Union  Tel.  Co.,  47  Hun,  610;  20  Abb.  N.  C.  333; 
15  St.  Rep.  204. 

The  defense  of  the  invalidity  of  the  contract  cannot  be  made  under  a 
general  denial,  when  the  contract  is  merely  voidable,  but  not  void. 

Keams  v.  N.  Y.  &  College  Point  Ferry  Co.,  19  Misc.  19;  42  N.  Y. 
Supp.  771. 

Where  the  complaint  sets  forth  and  plaintiff  proves  a  contract  valid 
upon  its  face,  defendant  is  not  entitled,  under  a  general  denial,  to  give 
evidence  tending  to  show  that  the  contract  is  against  public  policy. 

Milbank  v.  Jones,  127  N.  Y.  370;  38  St.  Rep.  910;  28  N.  E.  31;  24 
Am.  St.  Rep.  454. 

In  an  action  against  the  maker  of  a  check  evidence  that  it  was  given 
for  wines  sold  without  a  license  in  violation  of  law  is  incompetent  under 
an  answer  alleging  simply  a  general  denial  and  a  failure  of  consideration. 

Boswell  V.  Welshoefer,  9  Daly,  196. 
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As  proof  of  a  legal  binding  contract  is  indispensable  to  a  right  of 
action,  the  immorality  of  an  agreement  to  improperly  influence  legisla- 
tion can  be  insisted  upon  under  an  answer  containing  only  a  general 
denial. 

Russell  V.  Burton,  66  Barb.  539. 

In  an  action  for  the  specific  performance  of  a  contract  by  the  terms  of 
which  plaintiff's  real  estate  was  conveyed  to  the  defendant  upon  the 
agreement  that  it  was  to  be  reconveyed  to  plaintiff  upon  the  termination 
of  proceedings  to  determine  his  sanity,  defendant  cannot,  when  his  answer 
contained  only  a  general  denial  and  claim  to  the  property  as  a  bona-fide 
purchaser,  move  to  set  aside  a  verdict  for  plaintiff  on  the  ground  that 
the  contract  was  illegal  because  entered  into  by  both  parties  to  prevent 
a  conveyance  of  plaintiff's  property  to  a  committee. 

Lee  V.  Lee,  40  Misc.  251;  81  N.  Y.  Supp.  986. 

When  the  answer  merely  denies  that  plaintiff  is  a  bona-fide  holder  and 
alleges  that  the  note  was  without  consideration,  a  recovery  upon  it  cannot 
be  defeated  upon  the  ground  of  usury. 

Mechanics'  Bank  of  Williamsburgh  v.  Foster,  44  Barb.  87. 

e.     Waiver. 

By  a  failure  to  plead  the  illegality  of  a  contract  in  an  action  thereon, 
the  right  to  avail  oneself  of  that  defense  is  waived. 

Lee  V.  Lee,  40  Misc.  251;  81  N.  Y.  Supp  986. 

The  objection  that  the  deed  under  which  the  plaintiff,  in  an  action  of 
ejectment,  claims  title  is  void  under  the  Champerty  Act,  is  waived  by  a 
failure  to  set  it  up  in  the  answer. 

Ten  Eyck  v.  Witbeck,  55  App.  Div.   165;  66  N.  Y.  Supp.  921. 

In  an  action  upon  a  wager  contract  the  defense  of  illegality  is  waived 
by  a  demand  for  affirmative  relief. 

Vischer  v.  Bagg,  21  Week.  Dig.  399. 

The  introduction  of  evidence  clearly  admissible  for  other  purposes, 
showing  the  illegality  of  the  contract  sued  upon,  either  by  the  defendant 
without  objection  by  plaintiff,  or  by  the  plaintiff  himself,  docs  not  waive 
the  objection  that  the  defense  was  not  pleaded. 

Tuthill  V.  Roberts,  11  Week.  Dig.  35. 

The  contention  that  the  defense  that  the  note  sued  upon  was  given  in 
violation  of  a  statute  is  not  available  because  not  pleaded,  is  not  waived 
by  failure  to  object  to  evidence  admissible  upon  the  question  of  usury. 

Codd  V.  Rathbone,  19  N.  Y.  37. 
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CRANE  CO.  V.  SMYTHE  et  al. 

[94  A  pp.  Div.  53;  S7  N.   Y.  Sup  p.  917.] 

iSupreme  Court,  Appellate  Division,  Fourth  Department.    May  3,  1904) 

Mechanics'    Liens    —    Bankruptcy    of    Contractors    —    Rights    of 
Materialmen. 

Voluntary  bankruptcy  proceedings  on  the  part  of  building  con- 
tractors prior  to  lien  being  filed  for  material  furnished  to  them  and 
used  in  the  building  does  not  affect  the  right  of  materialmen  to 
thereafter  file  and  enforce  their  lien. 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  the  Crane  Company  against  Frederick  J.  Smythe,  as 
trustee  in  bankruptcy  of  Whitmore  &  Whitmore,  bankrupts,  and 
others.  From  a  judgment  dismissing  the  complaint  (86  N.  Y. 
Supp.  711),  plaintiff  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK,  and  STOVER,  JJ. 

Curtis  Fitssinions,  for  appellant. 


Note. — Effect  of  Bankruptcy  of  Contractor  on  Mechanics'  Liens. 


The  effect  of  bankruptcy  proceedings  upon  liens  against  the  bankrupt's 
property  is  prescribed  by  section  67  of  the  Bankruptcy  Act  of  1898. 

The  lien  given  to  mechanics  and  materialmen  is  not  obnoxious  to  the 
letter,  spirit  or  policy  of  the  bankruptcy  acts,  because  it  in  no  way  prefers 
one  creditor  at  the  expense  of  another,  or  diminishes  the  general  assets  of 
the  debtor  otherwise  applicable  to  the  payment  of  his  general  creditors. 

Matter  of  Coulter,  5  Nat.  Bankr.  R.  64. 

What  constitutes  a  valid  mechanic's  lien,  when  it  attaches,  and  what 
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Thomas  Raines,  for  respondents. 


HiscocK,  J.  This  appeal  involves  the  question  of  priority  be- 
tween a  trustee  in  voluntary  bankruptcy  and  a  creditor  under  a 
mechanic's  lien  filed  after  the  adjudication  in  bankruptcy  for  ma- 
terial furnished  to  the  bankrupts  prior  thereto.  We  think  that 
the  learned  trial  justice  was  wrong  in  holding,  as  he  did,  that  the 
adjudication  in  bankruptcy  cut  off  the  right  of  the  materialman 
to  file  and  enforce  its  lien.  The  defendant  Pneumatic  Signal 
Company,  being  the  owner  of  certain  premises,  made  a  contract 
with  the  defendants  McDonell  &  Dumond  to  perform  labor  and 
furnish  material  for  a  building  being  erected  by  said  owner.  The 
latter  firm  made  a  contract  with  the  bankrupts,  Whitmore  & 
Whitmore,  by  which  the  latter,  as  subcontractors,  agreed  to  fur- 
nish labor  and  material  required  in  the  performance  of  the  first 
contract,  and  plaintiff  furnished  said  last  named  persons,  being 
such  subcontractors,  material  necessary  to  enable  them  to  carry 
out  their  contract.  It  furnished,  with  the  knowledge  and  consent 
of  the  owner  and  contractor,  materials  to  the  amount  and  value 
of  $3,124.06,  which  were  actually  used  in  the  building,  and  were 
not  paid  for.  Upon  April  20,  1903,  Whitmore  &  Whitmore,  upon 
their  voluntary  petition,  were  adjudged  bankrupts,  and  the  de- 
fendant Smythe  appointed  their  trustee.  Upon  April  24,  1903, 
and  within  due  time  as  prescribed  by  statute,  plaintiff  filed  a  notice 
of  mechanic's  lien  in  the  proper  form  in  the  proper  countv,  and 
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is  necessary  to  be  done  in  order  to  complete  and  preserve  the  lien, 
varies  in  different  states.  Whether  a  mechanic's  lien  is  a  valid  claim 
against  the  estate  of  the  bankrupt  depends  upon  the  local  law  as  construed 
by  the  highest  court  of  the  state.  If  a  valid  lien  has  attached  under  the 
state  law  before  proceedings  in  bankruptcy  have  been  commenced,  the  lien 
will  be  respected  by  the  court  of  bankruptcy.  But  if,  for  want  of  record  or 
for  other  reasons,  it  would  not  have  been  a  valid  lien  as  against  the 
claims  of  the  creditors  of  the  bankrupt,  it  is  not  a  lien  against  his  estate. 
A  lien  cannot  be  created  after  the  filing  of  t\  e  petition  in  bankruptcy. 

Matter  of  Kirby-Dennis  Co.,  2  Am.  Bankr.  R.  402;  95  Fed.  116;  36 
C.  C.  A,  677, 
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served  notice  thereof  as  required.  The  original  contractors  and 
the  bankrupts  as  subcontractors  had  in  all  respects  complied  with 
their  contracts,  so  that  there  was  due  and  owing  from  the  owner 
to  McDonell  &  Dumond,  and  from  McDonell  &  Dumond  to  the 
bankrupts  or  their  trustee,  prior  to  the  commencement  of  this 
action,  a  sum  in  excess  of  the  amount  of  plaintiff's  lien.  No  other 
persons  filed  liens  against  said  property. 

The  underlying  question  in  this  case  is  whether  a  materialman 
who  furnishes  to  a  contractor  materials  used  in  the  construction 
of  a  building  acquires  thereby  and  therefor  an  inchoate  interest 
or  lien  which  is  superior  to,  and  not  cut  off  by,  a  general  assign- 
ment for  the  benefit  of  creditors,  or  voluntary  bankruptcy  pro- 
ceedings, occurring  after  the  materials  were  furnished,  but  before 
the  notice  of  lien  has  been  filed.  Counsel  for  appellant  urges 
that  this  appeal  may  be  decided  in  favor  of  plaintiff  upon  another 
theory.  He  says  that,  although  plaintiff  furnished  its  materials 
to  the  bankrupts  as  subcontractors,  they  went  into  the  property 
owned  by  the  defendant  signal  company,  and  under  the  me- 
chanic's lien  law  plaintiff  has  a  claim  upon  that  property  for  the 
value  of  its  material;  that  said  owner  has  not  transferred  its 
property,  and  that  its  only  obligation  and  indebtedness  is  with  and 
to  the  original  contractors,  McDonell  &  Dumond,  who  also  have 
not  in  any  way  transferred  or  assigned  their  claim  for  the  balance 
due;  that  the  only  people  who  have  made  any  transfer  are  the 
subcontractors,  Whitmore  &  Whitmore,  who,  if  they  have  done 

Effect  of  Bankruptcy  of  Contractor  on  Mechanic's  Liens, — Continued. 

Matter  of  Emslie,  4  Am.  Bankr.  R.  126;  102  Fed.  291;  42  C.  C.  A. 
350. 

Matter  of  Bninquest,  14  Nat.  Bankr.  R.  529. 

Where  a  mechanic's  lien,  by  the  local  law,  arises  from  the  doing  of 
work  or  the  furnishing  of  the  materials  and  attaches  to  the  building  from 
that  time,  upon  the  condition  subsequent  that  the  Hen  creditor  file  a  notice 
of  his  Hen  within  a  given  time  from  the  completon  of  the  building,  the 
commencement  of  bankruptcy  proceedings  between  the  doing  of  the  work 
or  the  furnishing  of  the  materials  and  the  filing  of  the  notice,  does  not 
impair  or  effect  the  Hen  or  the  right  of  the  Hen  creditor  to  continue  it  by 
filing  a  notice.     ^ 
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anything,  have  transferred  their  claim  against  the  original  con- 
tractors, with  whom  their  contract  is ;  that  neither  the  bankrupts 
nor  their  trustee  have  any  claim  against  the  signal  company, 
owner  of  the  property,  for  the  balance  still  unpaid  upon  the  con- 
tract, and  therefore  the  plaintiff  may  enforce  its  claim  against 
the  property  unembarrassed  by  the  bankruptcy  proceedings.  We 
regard  the  main  question  first  above  outlined  to  be  authoritatively 
decided  by  the  Court  of  Appeals  in  the  case  of  Kane  Co.  v.  Kin- 
ney, 174  N.  Y.  69,  66  N.  E.  619.  In  that  case  the  plaintiff  fur- 
nished materials  which  were  used  in*  the  construction  of  a  build- 
ing between  February  9th  and  March  7th.  It  filed  its  lien  on 
March  8th  at  9  o'clock.  On  March  7th  the  general  contractor,  to 
whom  the  materials  were  furnished,  executed  and  delivered  a 
general  assignment  of  all  of  his  property  for  the  benefit  of  credi- 
tors, and  it  was  filed  in  the  clerk's  office  March  8th  at  10  minutes 
past  9  o'clock.  While  the  assignment  was  executed  prior  to  the 
filing  of  the  notice  of  lien,  it  was  not  filed  until  10  minutes  later. 
The  learned  judge,  who  wrote  the  unanimous  opinion'  of  the 
court,  however,  expressly  disregarded  the  subsequent  filing  of 
the  general  assignment,  and  the  court  proceeded  to  a  discussion 
and  decision  of  the  case  fairly  and  broadly  upon  the  theory  that 
the  notice  of  lien  was  not  filed  until  after  the  assignment.  Assum- 
ing, therefore,  for  the  moment,  so  far  as  the  question  before  us  is 
concrned,  that  voluntary  proceedings  in  bankruptcy  would  have 
the  same  effect  as  a  general  assignment  for  the  benefit  of  creditors, 


Effect  of  Bankruptcy  of  Contractor  on  Mechanic's  Liens, — Continued. 

Matter  of  Coulter,  5  Nat.  Bankr.  R.  64.. 

But  where,  by  the  local  law,  the  lien  is  created  by  the  filing  of  the 
notice  and  not  by  the  mere  performance  of  the  labor  or  furnishing  of 
the  materials,  and  bankruptcy  proceedings  intervene  between  the  doing  of 
the  work  or  the  furnishing  of  the  materials  and  the  filing  of  the  notice, 
the  property  passes  to  the*  trustee  free  of  any  such  lien. 

Matter  of  Dey,  3  Nat.  Bankr.  R.  81. 

Under  the  New  York  Lien  Law,  which  gives  a  lien  for  labor  or  mate- 
rials from  the  time  of  the  filing  of  a  notice  claiming  such  lien,  authorizes 
such  notice  to  be  filed  at  any  time  during  the  progress  of  the  work  or 
within  ninety  days  thereafter,  and  provides  that,  if  an^  action  shall  not 
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and  that  a  trustee  in  bankruptcy  would  occupy  the  same  position 
as  a  general  assignee,  we  have  before  us  precisely  the  same  ques- 
tion which  was  considered  by  the  Court  of  Appeals  in  the  Kane 
case.  After  a  full  and  interesting  discussion,  it  was  held  that 
""the  filing  of  the  notice  of  lien  is  the  statutory  method  prescribed 
by  which  the  party  entitled  thereto  perfects  his  inchoate  right  to 
that  interest"  which  he  acquires  under  the  mechanic's  lien  law  by 
furnishing  material  or  performing  labor  in  the  improvement  of 
real  property.    It  was  further  said : 

"A  certain  time  is  allowed  "in  which  the  lien  may  be  asserted  or  lost. 
During  that  time  there  is  a  preferential  statutory  right  in  the  nature  of 
an  unperfected  equitable  lien  in  favor  of  the  laborer,  mechanic,  material- 
man, or  subcontractor.  And,  when  a  notice  of  lien  is  filed,  that  right  is 
perfected.  But  until  the  ninety  days  allowed  by  the  statute  within  which 
the  lien  may  be  filed  have  elapsed,  the  right  cannot  be  defeated  by  the 
voluntary  act  of  the  party  against  whom  it  might  be  asserted,  such  as  a 
general  assignment  for  the  benefit  of  creditors." 

And,  finally,  it  was  held  that  the  inchoate  right  acquired  by 
plaintiff  in  that  case  when  it  furnished  its  material  or  labor,  when 
perfected  by  filing  its  notice  of  lien  subsequent  to  the  general  as- 
signment of  the  contractor,  was  superior  to  the  general  assign- 
ment, or  any  rights  acquired  by  the  assignee  or  the  creditors 
thereunder.  The  learned  counsel  for  the  respondent  has  with 
much  industry  stated  many  reasons  why,  and  cited  many  cases 
alleged  to  hold  that,  this  should  not  be  so.     It  hardly  seems 
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be  brought  to  enforce  the  lien  within  a  specified  time,  the  lien  shall  be 
discharged,  a  lien  of  a  subcontractor  for  labor  and  materials  used  in  the 
construction  of  a  house,  acquired  by  the  filing  of  such  a  notice  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  the 
insolvent  contractor,  will  not  be  dissolved  by  the  adjudication  of  the 
latter  as  a  bankrupt,  under  section  (^rj  f.  of  the  Bankruptcy  Act  of  1898, 
providing  for  the  dissolution  of  liens  "obtained  through  legal  proceedings." 
Matter  of  EmsHe,  4  Am.  Bankr.  R.  126;   102  Fed.  291;  42  C  C.  A. 

350. 

Nor  is  such  a  lien  an  incumbrance  given  by  the  bankrupt  within  four 
months  prior  to  the  filing  of  the  petition  with  the  intent  to  defraud  his 
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beneficial  to  review  all  of  these.  If  the  reasons  and  authorities 
stated  and  cited  by  him  do  not  legitimately  lead  to  a  different 
conclusion  than  that  adopted  in  the  case  referred  to  by  us,  they 
do  not  require  consideration.  If  they  do  so  lead  to  a  different 
conclusion,  then  they  must  be  regarded  as  modified  or  overruled 
by  the  latest  declaration  of  the  law  upon  this  subject  by  the  Court 
of  Appeals. 

We  do  not  agree  with  the  counsel  in  the  argument  remaining 
open  to  him  that  the  voluntary  proceedings  by  the  bankrupts  in 
this  case  were  broader  and  more  effective  as  against  the  rights  of 
the  materialman  than  was  the  general  assignment  in  the  Kane 
case,  or  that  the  trustee  occupies  any  different  or  higher  position 
than  did  the  general  assignee.  We  do  not  think  that  it  was  the 
intention  of  the  provisions  of  the  bankruptcy  act  in  a  case  like  this 
to  invest  the  trustee  in  bankruptcy  with  any  greater  or  broader 
rights  than  the  bankrupt  himself  held,  or  to  affect  any  lien, 
inchoate  or  otherwise,  which  was  effective  against  the  bankrupts. 
In  re  EmsHe  et  al.,  4  Am.  Bankr.  R.  126,  102  Fed.  291,  42  C.  C. 
A.  350;  In  re  Kerby-Dennis  Co.,  2  Am.  Bankr.  R.  402,  95  Fed. 
116,  36  C.  C.  A.  677.  It  is  safe  to  assert  that  the  terms  of  the 
bankruptcy  act  stating  and  determining  the  interests  of  the  bank- 
rupt with  which  a  trustee  becomes  vested  are  not  any  broader 
than  were  the  terms  of  the  general  assignment  involved  in  the 
Kane  case.  And,  just  as  in  that  case,  it  was  held  that  the  general 
assignee  would  take  his  assignor's  interest  subject  to  the  inchoate 
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creditors  under  section  67  e.,  as  a  mechanic's  lien  is  not  created  by  tlie 
debtor,  but  by  the  statute,  or  by  the  act  of  the  lienor  in  filing  the  statutory 
notice. 

Id. 

Nor  is  such  a  lien,  acquired  by  a  notice  filed  two  or  three  months  after 
the  completion  of  the  work,  a  lien  for  an  antecedent  debt,  but  it  is  within 
the  terms  of  section  6y  d.,  providing  that  liens  given  or  accepted  in  good 
faith  and  not  in  contemplation  of  or  in  fraud  upon  the  act,  and  for  a 
present  consideration,  shall  not  be  affected  by  the  act 

Id. 
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lien  of  the  materialman ;  so  we  think  that  in  this  case  the  bank- 
ruptcy act  must  be  construed  as  not  intending  to  free  property  in 
the  hands  of  the  trustee  from  any  valid  lien  which  existed  upon 
and  against  it  while  in  the  hands  of  the  bankrupt. 

We  are  not  able,  for  the  purposes  of  the  question  here  involved, 
to  detect  the  slightest  real  difference  in  favor  of  a  voluntary 
bankrupt  and  his  trustee  as  against  a  general  assignee  for  the 
benefit  of  creditors  and  his  assignor,  or  to  see  how  the  trustee 
stands  in  any  stronger  position  as  against  the  lienor  than  would 
the  general  assignee.  Moreover,  in  the  case  of  Mattvjr  of  Smith 
&  Ryan,  decided  by  Judge  Thomas  in  the  Eastern  District  of  New 
York,  and  not  reported,  but  referred  to  in  Re  Huston,  7  Am. 
Bankr.  R.  92,  the  same  conclusions  were  reached  as  against  a 
trustee  in  bankruptcy  as  were  arrived  at  in  the  case  of  the  general 
assignee.  And  again,  in  Matter  of  Roeber,  9  Am.  Bankr.  R.  303, 
121  Fed.  449,  57  C.  C.  A.  565,  the  Circuit  Court,  in  holding  that 
the  rights  of  materialmen  were  cut  off  by  bankruptcy  proceed- 
ings instituted  after  the  materials  were  furnished,  but  before  the 
lien  was  filed,  based  its  decision  upon  the  authority  of  Armstrong 
V.  Borden's  Condensed  Milk  Co.,  65  App.  Div.  503,  J2  N.  Y. 
Supp.  1014,  and  Kane  Co.  v.  Kinney,  68  App.  Div.  163,  74  N.  Y. 
Supp.  260,  and  which  cases  involved  the  rights  of  general  as- 
signees. There  was  no  suggestion  in  the  Roeber  case  that  the 
proceedings  in  bankruptcy  gave  any  greater  rights  than  a  general 
assignment,  or  that  a  trustee  in  bankruptcy  was  any  different 
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Where  the  trustee  in  bankruptcy  of  a  contractor  who  has  before  adjudi- 
cation duly  perfected  a  mechanics'  lien  for  plumbing  work  on  a  building, 
enters  in  a  stipulation  with  a  subcontractor  who  has  after  the  adjudica> 
tion  duly  filed  a  lien  for  an  amount  conceded  to  be  due  him  for  plumbing 
materials  furnished  to  the  contractor,  which  he  has  put  into  the  building, 
that  both  liens  be  discharged  and  the  amount  due  the  contractor  be  paid 
to  his  trustee;  the  latter  will  be  directed  to  pay  to  the  subcontractor  the 
amount  of  his  lien  out  of  the  money  received  from  the  owner. 

Matter  of  Huston,  7  Am.  Bankr.  R.  92. 

The  previous  decision  is  based  upon  the  proposition  that  the  adjudica* 
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from  a  general  assignee  with  respect  to  the  questions  here  being 
discussed.  Both  of  the  cases  thus  relied  upon  having  been  re- 
versed, the  Roeber  decision  and  opinion  suggest  no  reason  for 
distinguishing  this  case  from  the  one  to  which  we  have  already 
referred  as  binding  authority. 

It  is  urged  that  such  a  decision  as  this  will  impair  the  rights  of 
general  creditors,  and  will  be  in  violation  of  the  spirit  and  general 
object  of  the  bankruptcy  act,  which  seeks  equality  amongst  all 
creditors.  It  may  be  answered  to  this  that  this  state  has  by 
legislation  of  long  standing  indicated  an  intention  to  especially 
safeguard  the  rights  of  those  who  furnished  labor  and  material 
towards  the  con.^truction  of  a  building,  and  we  believe  that  this 
legislation  should  be  interpreted  in  a  spirit  of  liberality  towards 
those  for  whose  protection  it  was  intended.  Furthermore,  we 
may  add  that  in  balancing  up  the  equities  which  may  be  involved 
in  this  decision  we  do  not  think  that  there  would  be  any  especial 
balance  in  favor  of  a  determination  which  would  turn  over  to  a 
trustee  in  bankruptcy  for  the  benefit  of  general  creditors  specific 
property  which  had  been  created  by  the  labor  and  materialman, 
and  to  the  value  of  which  the  general  creditors  had  contributed 
nothing.  These  views  lead  us  to  the  decision  that  the  judgment 
appealed  from  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event.    All  concur. 

• 
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tion  in  bankruptcy  of  a  contractor  does  not  prevent  a  subcontractor  from 
subsequently  obtaining  a  valid  lien  by  filing  the  usual  notice. 

This  decision  is  followed  by  the  case  in  the  text. 

But  the  circuit  court  of  appeals  holds  that  the  trustee  in  bankruptcy 
takes  title  to  the  money  due  to  the  bankrupt  under  a  building  contract 
free  from  the  liens  of  subcontractors  for  labor  and  materials  furnished 
for  the  building,  when  the  notices  of  lien  are  filed  after  the  contractor  has 
filed  his  petition  in  bankruptcy. 

Matter  of  Roeber,  9  Am.  Bankr.  R.  303;  121  Fed.  449;  57  C.  C.  A. 
565. 
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MATTER  OF  GILMAN. 

[92  App.  Div.  462 ;  87  N.  Y.  Supp.  128.] 

« 

^Supreme  Court,  Appellate  Division,  First  Department.   March  ii,  1904.) 

1.  Decedents'    Estates — Claims  —  Compromise — Power    of    Surrogate 

Court. 
Code  Civ.  Proc.  Sec.  2719,  providing  that  the  surrogate  may  author- 
ize an  administrator  to  compromise  or  compound  a  debt  or  claim,  on 
application,  for  good  and  sufficient  cause  shown,  confers  on  the  sur- 
rogate power  to  permit  compromise  and  settlement  of  a  claim  against 
an  estate. 

2.  Same — Exercise  of  Power. 

The  Surrogate's  Court  properly  exercised  its  powers  to  permit 
administrators  to  compromise  a  claim  against  the  estate  for  $60,000. 
where  it  appears  that  the  claimant  might  have  had  a  valid  claim  for 
the  whole  of  it,  amounting  to  $2,000,000,  and  for  which  a  suit  was 
pending,  the  claimant  also  promising  to  furnish  certain  necessary 
information  to  the  estate  as  to  another  claim  pending  against  the 
estate  with  which  she  was  acquainted,  in  case  the  compromise  was 
effected. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  application  of  the  administrators  of  the 
goods,  etc.,  of  George  F.  Gilman,  deceased,  for  leave  to 
compromise  a  claim  against  the  estate.    From  an  order  permitting 


Note. — Compromise  of  Claims  Against  Decedents'  Estates. 

A  complete  history  of  the  statute  upon  this  subject  is  given  in  the 
opinion  of  the  case  in  the  text. 

The  present  provision  is  as  follows:  "The  surrogate  may  authorize  the 
executor  or  administrator  to  compromise  or  compound  a  debt  or  claim, 
on  application,  and  for  good  and  sufficient  cause  shown,  and  to  sell  at 
public  auction,  on  such  notice  as  the  surrogate  prescribes,  any  uncol- 
lectible, stale  or  doubtful  debt  or  claim  belonging  to  the  estate;  but  any 
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the  administrators  to  settle  the  claim,  a  minority  of  the  next  of 
kin  of  deceased  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MC- 
LAUGHLIN, O'BRIEN,  and  INGRAHAM,  JJ. 

Raphael  /.  Moses,  for  appellant. 

William  R.  Wilder,  for  respondent  Percival. 

T,  S.  Ormiston,  for  respondent  Gilman. 

John  J,  Crawford,  for  respondent  Norton. 

McLaughlin,  J.  This  appeal  is  from  an  order  of  the  Sur- 
rogate's Court  of  the  county  of  New  York,  permitting  the  ad- 
ministrators of  the  estate  of  George  F.  Gilman,  deceased,  to 
compromise  and  settle  a  claim  made  against  it  by  one  Helen  Potts 
Hall.  The  appellant  attacks  the  validity  of  the  order  upon  two 
grounds:  First,  that  the  Surrogate's  Court  did  not  have  the 
power  to  make  the  order ;  and,  second,  if  it  did,  it  was  improperly 
exercised.    These  questions  will  be  considered  in  the  order  raised. 

First.  It  must  be  conceded  that  a  surrogate's  court  is  a  court 
of  limited  jurisdiction,  and  has  only  such  power  as  is  conferred 
upon  it  by  statute.  In  determining  the  question,  therefore,  resort 
must  be  had  to  the  statute,  and  unless  such  power  has  been  there 
conferred,  either  in  express  words  or  in  words  from  which  an 
inference  can  fairly  be  inferred,  then  this  order  is  wrong,  and 
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party  interested  in  the  final  settlement  of  the  estate  may  show  on  such 
settlement  that  such  debt  or  claim  was  fraudulently  or  negligently  com- 
promised or  compounded." 

Sec.  2719,  Code  of  Civil  Procedure. 

An  exhaustive  search  of  the  cases  reported  reveals  only  the  following 
decisions  bearing  upon  the  question: 

Under  the  Act  of  1847  the  surrogate  had  no  power,  upon  the  application 
of  an  executor,  to  authorize  him  to  compromise  and  settle  a  daim  against 
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must  be  reversed.  In  this  connection,  however,  it  must  be  borne 
in  mind  that  an  executor  or  administrator,  independent  of  a 
statute,  has  the  power  to  compromise  and  adjust  claims  made 
either  against  or  in  favor  of  estates  represented  by  him ;  the  only 
risk  he  assumes  in  doing  so  being  that  unless  the  surrogate,  or  a 
court  having  jurisdiction  of  the  subject-matter,  thereafter  sus- 
tains his  acts,  he  will  be  subjected  to  a  personal  liability.  Chou- 
teau V.  Suydam,  21  N.  Y.  179.  The  first  statute  bearing  upon  the 
subject  which  I  have  been  able  to  discover  is  chapter  80,  p.  88,  of 
the  Laws  of  1847.  This  act  permitted  a  surrogate  to  authorize 
executors  and  administrators  to  compromise  or  compound  any 
debt  or  claim  belonging  to  the  estate  of  their  testator  or  intestate, 
but  not  a  claim  against  it.  This  statute,  however,  was  amended  in 
1888  (chapter  571,  p.  928),  by  which  the  surrogate  was  granted 
power  to  authorize  executors  and  administrators  "to  compromise 
or  compound  any  debt  or  claim" ;  and,  while  it  might  be  argued 
with  some  force  that  this  language  was  sufficient  to  confer  power 
upon  the  surrogate  to  authorize  the  settlement  of  a  claim  made 
against  the  estate,  it  probably  was  not  so  intended ;  at  least,  it  is 
not  sufficiently  clear  that  such  was  the  intent,  when  the  whole  act 
is  considered,  as  to  justify  the  court  in  thus  construing  it.  But 
whatever  doubt  may  have  existed  in  this  respect  prior  to  1893  was 
removed  by  the  passage  of  chapter  100,  p.  200,  of  that  year,  by 
which  the  original  statute  of  1847,  as  amended  in  1888,  was 
further  amended  by  adding  the  words,  "or  to  compromise  or  com- 
pound any  debt  or  claim  owing  by  the  estate  of  their  testator  or 
intestate."    The  words  thus  added,  taken  in  connection  with  the 
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the  decedent's  estate. 

Matter  of  Farley,  15  St.  Rep.  727. 

But  the  present  statute  permits  the  surrogate  to  authorize  the  compro- 
mise of  a  claim  made  against  the  estate,  as  well  as  one  made  in  its  favor. 

Matter  of  Gilman,  39  Misc.  762;  80  N.  Y.  Supp.  1122. 

Executors  have  power  to  compound  with  their  testator's  widow  for  her 
dower  right. 

Eagle  V.  Emmet,  4  Bradf.  117. 
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Other  words  used,  clearly  and  unmistakably  indicate  an  intent 
upon  the  part  of  the  Legislature  to  confer  power  upon  the  sur- 
rogate to  permit  a  settlement  or  compromise  of  a  claim  either 
made  for  or  against  the  estate.  But  it  is  said  that  chapter  loo,  p. 
200,  of  the  Laws  of  1893,  was  repealed  by  chapter  686,  p.  1673, 
of  the  same  year.  This  is  undoubtedly  true,  but  in  repealing  that 
act  the  amendment  which  was  thereby  added  to  section  2719  of 
the  Code  of  Civil  Procedure  evidences,  as  it  seems  to  me,  that 
the  Legislature  intended  to  continue  the  power  which  had  there- 
tofore been  conferred  upon  the  surrogate  with  reference  to  a  set- 
tlement or  compromise,  and  not  to  diminish  it.  The  section  of 
the  Code  as  thus  amended  is  entitled  "Payment  of  Debts."  It 
provides  that  every  executor  and  administrator  must  proceed  with 
diligence  to  pay  the  debts  of  the  deceased,  according  to  the  order 
therein  stated;  prohibits  preferences  for  the  payment  of  a  debt 
over  other  debts  of  the  same  class ;  makes  provision  for  the  pay- 
ment of  debts  not  due,  as  well  as  those  already  accrued ;  prohibits 
executors  and  administrators  from  paying  debts  due  to  themselves 
until  approved  and  allowed  by  the  surrogate;  empowers  him  to 
give  preferences  to  rents  due  and  accruing  on  leases,  and  then 
provides:  "The  surrogate  may  authorize  the  executor  or  ad- 
ministrator to  compromise  or  compound  a  debt  or  claim  on  ap- 
plication and  for  good  and  sufficient  cause  shown.  *  *  *" 
These  words,  when  the  section  is  properly  construed,  as  it  seems 
to  me,  include  claims  made  against  the  estate.  It  is  with  such 
claims  that  the  section  is  dealing,  and  I  do  not  think  what  follows 
the  words  quoted — "and  to  sell  at  public  auction,  on  such  notice 
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Where  they,  in  order  to  give  title  free  from  claim  of  dower  to  certain 
lands,  over  which  they  are  clothed  with  a  power  of  sale  by  the  will,  enter 
into  an  arrangement  with  the  widow  to  pay  her  a  certain  gross  sum  to  be 
ascertained  from  the  annuity  tables,  such  arrangement  will  not  be  dis- 
turbed by  the  surrogate,  if  it  is  made  in  good  faith  and  with  a  view  to 
the  benefit  of  the  estate. 

Id. 

When  executors  act  in  good  faith   and  with   reasonable  prudence  in 
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as  the  surrogate  prescribes,  any  uncollectible,  stale  or  doubtful 
debt  or  claim  belonging  to  the  estate" — destroys  that  effect  or 
evidences  contrary  legislative  intent.  The  meaning  to  be  ascribed 
to  the  word  "debt"  is  not  uncertain.  The  Legislature  has  indi- 
cated that  as  thus  used  it  includes  every  claim  and  demand  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  could  be  recovered  in  an  action.  Section 
2514,  subd.  3,  Code  Civ  Proc.  Considering,  therefore,  the  his- 
tory of  the  legislation  bearing  on  the  subject,  which  has  all  finally 
culminated  in  section  2719  of  the  Code,  and  the  evident  purpose 
to  be  accomplished  by  that  section,  it  seems  to  me  the  Legislature 
intended  to  confer  power  upon  a  surrogate  to  permit  a  settlement 
and  compromise  of  any  claim,  whether  it  be  for  or  against  the 
estate. 

If  I  am  right  in  this  conclusion,  then  it  necessarily  follows 
that  the  Surrogate's  Court  had  power  to  make  the  order  appealed 
from,  and  this  naturally  leads  to  the  consideration  of  the  other 
question,  and  that  is,  whether  such  power  was  properly  exercised. 
It  may  well  be  doubted  whether  the  appellant  is  in  a  position  to 
raise  this  question,  inasmuch  as  the  appeal  is  simply  "from  the 
order,"  and  no  statement  is  contained  in  the  notice  to  the  effect 
that  the  facts  considered  by  the  surrogate  are  sought  to  be  re- 
viewed. The  Code  provides  that  in  certain  cases  a  party  ag- 
grieved may  appeal  from  a  decree  or  from  an  order  of  a  Sur- 
rogate's Court  (section  2568),  and  that  the  appeal  may  be  taken 
from  questions  of  law  or  upon  the  facts,  or  both  (section  2576), 
and  that  if  taken  upon  the  facts,  the  appellate  court  has  the  same 
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rejecting  an  offer  of  compromise  of  a  claim  disputed  by  them,  they  will 
not  be  charged  on  their  final  accounting  with  the  excess  over  the  amount 
offered  recovered  by  the  claimants  against  the  estate  and  the  expenses  of 
the  litigation. 

Matter  of  Albrccht,  i  Con.  12;  18  St.  Rep.  1002;  4  N.  Y.  Supp.  462. 

Where  a  claim  consisting  of  a  judgment  recovered  against  a  testatrix 
in  her  lifetime  is  resisted  by  her  executor  upon  the  ground  that  his  testa- 
trix had  never  been  served  with  the  summons,  and  a  decree  is    withheld 
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power  to  decide  the  questions  of  fact  which  the  surrogate  had, 
and  may,  in  its  discretion,  receive  further  testimony  or  docu- 
mentary evidence,  and  appoint  a  referee  (section  2586).    In  view 
of  these  provisions,  it  would  seem  that  if  the  appellant  desired  to 
review  the  facts  the  notice  of  appeal  should  contain  a  statement 
to  that  effect,  and  in  the  absence  of  such  statement  the  appeal 
would  be  considered  only  as  upon  questions  of  law.    The  con- 
clusion, however,  at  which  we  have  arrived  renders  it  unneces- 
sary to  determine  this  question  at  this  time.    Assuming,  therefore, 
without  deciding,  that  the  question  is  before  us,  I  think  the  power 
of  the  surrogate  was  properly  exercised.     The  Gilman   estate 
amounts  to  nearly  two  millions  of  dollars.    Mrs.  Hall  claims  she 
is  entitled  to  the  whole  of  it,  under  an  agreement  made  with  the 
intestate,  and  she  has  brought  an  action  in  the  Supreme  Court  of 
this  state  to  establish  her  claim.    A  demurrer  was  interposed  to 
her  complaint  upon  various  grounds,  which  was  overruled  by  the 
Special  Term,  and  on  appeal  to  this  court  the  same  was  affirmed. 
77  App.  Div.  458,  79  N.  Y.  Supp.  303.    This  action  is  still  pend- 
ing.   In  addition  to  this,  a  similar  action  has  been  commenced  by 
her  in  the  state  of  Connecticut,  a  third  action  in  the  state  of  New 
York,  in  which  is  involved  the  sum  of  $14,200  deposited  in  court, 
which  she  claims  belongs  to  her  under  the  agreement  referred  to, 
and  there  is  a  fourth  action  pending  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  District  from  a  decree  rendered 
against  her  in  an  action  brought  to  recover  upon  a  check  for 
$10,000  alleged  to  have  been  made  and  delivered  to  her  by  the 
intestate.    The  petition  of  the  administrators  asking  for  permis- 
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pending  an  application  by  the  executor  to  the  supreme  court  for  relief 
from  judgment  upon  said  ground,  and  thereupon  the  executor  and  judg- 
ment creditor  enter  into  an  agreement  for  a  settlement,  the  surrogate  has 
no  power  to  compel  the  executor  to  pay  the  stipulated  amount  in  satis- 
faction of  the  judgment.  And  an  order  to  that  effect  cannot  be  affirmed 
upon  the  theory  that  the  action  of  the  executor  in  making  such  agreement 
constitutes  a  compromise  within  the  statute. 

Matter  of  Bronson,  69  App.  Div.  487;  74  N.  Y.  Supp.  1052. 

When,  for  the  purpose  of  compromising  litigation  between  an  admin- 
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sion  to  compromise  with  Mrs.  Hall  sets  out  that  her  entire  claims 
can  be  settled  and  compromised  for  the  sum  of  $20,000  in  cash, 
and  400  shares  of  the  Great  Atlantic  &  Pacific  Tea  Company,  of 
value  of  $40,000;  in  other  words,  her  entire  claim  can  be  settlevi 
for  $60,000.  Considering  the  uncertainty  of  litigation,  the 
amount  involved,  and  that  it  has  been  determined  by  this  court 
that  the  complaint  served  by  her  in  the  action  to  recover  the  entire 
estate  sets  out  a  cause  of  action,  the  settlement  would  seem  to  be 
not  only  justifiable,  but  very  desirable.  By  making  the  settle- 
ment, a  large  portion  of  the  estate  can  be  at  once  distributed 
among  those  entitled  thereto ;  while,  on  the  other  hand,  to  refuse 
permission  to  compromise  prevents  a  distribution  of  the  assets, 
and  involves  the  estate  in  litigation,  the  expense  of  which  will 
necessarily  be  quite  large.  It  also  appears  from  the  petition  that 
Mrs.  Hall  resided  in  the  intestate's  home  for  some  time  prior  to 
his  death,  enjoyed  his  friendship  and  confidence,  performed 
various  services  in  and  about  his  household,  was  familiar  with  his 
affairs,  and  that,  if  the  settlement  be  made,  such  information  will 
be  placed  at  the  disposal  of  the  administrators  to  be  used  as  they 
see  fit  in  contesting  another  claim  which  has  been  presented 
against  the  estate.  The  fact  that  Mrs.  Hall  has  agreed  to  furnish 
this  information  is  a  mere  incident  of  the  compromise,  and  not 
the  basis  of  it,  and  therefore  is  not  subject  to  the  criticism  placed 
upon  it  by  appellant's  attorney. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be 
afHrmed,  with  $10  costs  and  disbursements  to  the  administrators 
respondent,  payable  out  of  the  estate.    All  concur. 
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istrator,  and  an  alleged  partner  of  the  decedent  concerning  their  re- 
spective interests  in  a  business  carried  on  by  the  intestate  during  his  life- 
time, a  contract  is  entered  into  between  such  surviving  partner  and  the 
administrator  and  next  of  kin,  by  which  all  the  property  of  the  alleged 
partnership  is  to  be  transferred  to  a  foreign  corporation  and  the  stock 
thereof  to  be  divided  in  certain  specified  proportions  between  such  partner 
and  the  administrator,  the  surrogate  has  power,  in  his  discretion,  to 
approve  of  such  proposed  settlement  of  the  controversy. 
Matter  of  Gilman,  82  App.  Div.  186;  81  N.  Y.  Supp.  713. 
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BENOIT  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

[94  App.  Div.  24;  87  M  Y.  Supp.  951.1 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  3,  I9Q4-) 

1.  Limitations — Computation  of  Time. 

Under  Code,  Secs.  380,  383,  providing  that  an  action  for  injuries 
from  negligence  may  be  commenced  within  three  years  after  the 
cause  of  action  accrued,  the  day  on  which  such  a  cause  accrued  must 
be  included  in  reckoning  the  period  of  limitation,  notwithstanding 
Laws  1894,  p.  910,  c.  447,  Sec.  27,  providing  that  the  day  from  which 
any  specified  number  of  "days,  weeks  or  months  of  time  is  reckoned" 
shall  be  excluded  in  making  the  reckoning. 

2.  Same. 

Under  Code,  Secs.  380,  383,  providing  that  an  action  for  injuries 


Note. — Exclusion  of  Sunday  in  Computing  Periods  of  Time. 

*  *  *  The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the  added  day 
of  a  leap  year  and  the  day  immediately  preceding  shall  for  the  purpose 
of  such  computation  be  counted  as  one  day. 

In  a  statute,  contract  or  public  or  private  instrument,  the  term  year 
means  twelve  months,  the  term  half-year  six  months,  and  the  term  a 
quarter  of  a  year,  three  months. 

Statutory  Construction  Law,  L.  1892,  C.  677,  Sec.  25. 

*  *  *  A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or  required 
to  be  done,  means  such  number  of  calendar  days,  exclusive  of  the  ca!- 
endar  day  from  which  the  reckoning  is  made.  In  computing  any  specified 
number  of  days,  weeks  or  months  from  a  specified  event  upon  which  the 
event  happens,  is  deemed  the  day  from  which  the  reckoning  is  made. 
The  day  from  which  any  specified  number  of  days,  weeks  or  months  is. 
reckoned  shall  be  excluded  in  the  reckoning. 
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from  negligence  must  be  commenced  within  three  years  after  the  cause 
of  action  accrues,  where  the  last  day  of  the  limitation  period  is 
Sunday  it  must  be  included,  in  reckoning  the  period,  notwithstanding 
Laws  1894,  p.  910,  c.  447,  Sec.  27,  referring  to  "a  number  of  days 
specified  as  a  ^period,"  and  providing  that  Sunday  must  be  excluded 
from  the  reckoning  if  it  is  the  last  day  "of  any  such  period." 

3.  Trial — Remarks  of  Counsel. 

In  an  action  against  a  railway  company  for  injuries  from  the  falling 
of  a  depot,  where  counsel,  in  spite  of  exceptions  of  opposing  counsel 
and  admonitions  of  the  court,  repeatedly  referred  to  the  discrimina- 
tion by  the  railroad  against  the  place  where  the  depot  was  located, 
which  was  not  referred  to  in  the  evidence,  such  remarks  are  a  suf- 
ficient ground  for  reversal,  though  the  court  instructed  the  jury  to 
disregard  them. 

Appeal  from  Special  Term,  JeflFerson  County. 

Action  by  Anna  Benoit  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 


Exclusion  of  Sunday  in  Computing  Periods  of  Time, — Continued. 

Id.  Sec.  27.   As.  Am'd  L.  1894,  c.  447. 

Previous  to  the  enactment  of  the  above  cited  law,  the  first  day  was 
excluded  in  computing  a  period  of  time,  irrespective  of  its  duration, 
while  the  last  day  of  any  such  period  was  included,  except  when  the  last 
day  was  Sunday  or  a  legal  holiday  when  it  was  excluded;  but  since  the 
enactment  of  the  above  law,  such  method  of  computation  applies  only  to 
periods  of  time  consisting  of  days,  weeks  or  months,  and  not  to  years. 

Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54;  57  N.  E.  168;  79  Am. 
St.  Rep.  565. 

Where  the  period  of  time  consists  of  years,  as  in  the  case  of  the  issuing 
of  an  execution  on  a  judgment,  the  period  of  time  begins  to  run  from, 
and  includes,  the  day  the  judgment  is  docketed. 

Id. 

When  a  judgment-creditor  has  redeemed  rea.  esia.  sold  on  Saturday, 
under  an  execution,  and  a  second  creditor  entitled  to  redeem  within 
twenty-four   hours,    redeems   the    property   on    Monday,    the    intervening 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK,  and  STO\'ER,  JJ. 

Henry  Purcell,  for  appellant. 

V,  K.  Kellogg,  for  respondent. 

HiscocK,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  through  the  falling  of 
defendant's  passenger  depot  at  Cape  Vincent,  in  Jefferson  county. 
The  building  collapsed  during  a  severe  windstorm,  and  it  is 
claimed  that  defendant  was  negligent  in  not  maintaining  it  in  a 
proper  condition  of  repair,  strength,  and  safety.  The  action  is 
one  of  several  arising  out  of  the  same  accident.  The  evidence  in 
all  of  these  is  substantially  the  same,  so  far  as  it  relates  to  the 
circumstances  leading  up  to  and  surrounding  the  falling  of  the 
station,  and  to  defendant's  alleged  negligence.    It  differs  in  each 

Exclusion  of  Sunday  in  Computing  Periods  of  Time, — Continued. 

Sunday  is  to  be  excluded,  and  he  is  deemed  to  have  been  in  time. 

Porter  v.  Pierce,  120  N.  Y.  217;  30  St.  Rep.  644. 

In  computing  the  time  in  which  an  act  required  by  statute  must  be 
done,  Sunday  cannot  be  excluded  if  it  is  the  last  day  of  the  period,  and 
the  act  cannot  be  done  on  the  following  Monday,  unless  there  is  some 
special  statute  providing  for  the  exclusion  of  Sunday  in  such  a  case. 

Dorsey  v.  Pike,  46  Hun,  112;  11  St.  Rep.  227;  13  Civ.  Pro.  147; 
27  Week.  Dig.  382. 

Intervening  Sundays  are  to  be  counted  in  computing  the  time  men- 
tioned in  a  contract  for  the  doing  of  an  act,  but  if  the  day  of  performance 
falls  on  Sunday,  it  is  not  to  be  counted. 

Salter  v.  Burt,  20  Wend.  205. 

Where  a  specified  event  is  to  occur  a  certain  number  of  days  after  a 
definite  day,  then  that  day  is  to  be  excluded;  but  if  a  certain  number  of 
days  before  a  certain  day,  then  the  last  day  is  to  be  excluded  and  the 
first  day  counted. 

Jones  V.  Wallace,  75  App.  Div.  401;  78  N.  Y.  Supp.  35. 
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case  where  it  seeks  to  explain,  account  for,  and  justify  the  pres- 
ence in  the  station  of  the  person  for  whose  injuries  the  particular 
action  was  brought.  In  the  last  case  before  this  court  (Fitz- 
gerald V.  N.  Y.  C.  &  H.  R.  R.  Co.,  84  App.  Div.  59,  81  N.  Y. 
Supp.  1 109),  the  person  injured  went  to  the  station  for  the  pur- 
pose of  meeting  at  an  adjacent  dock  a  relative  who  was  coming 
upon  a  boat  not  in  any  manner  belonging  to,  or  under  the  control 
of,  the  defendant.  In  the  case  at  bar,  plaintiff  visited  the  station 
for  the  purpose  of  inquiring  about  the  arrival  of  one  of  de- 
fendant's trains,  by  which  she  expected  a  letter.  In  addition  to 
arguing  the  issue  of  defendant's  negligence,  appellant's  counsel 
urges  that  plaintiff  was  not  in  the  station  under  any  such  con- 
ditions as  imposed  upon  his  client  obligations  justifying  a  re- 
covery. We  deem  it  unnecessary  to  examine  these  questions  thus 
presented,  because  our  conclusion  to  adopt  the  views  urged  by 
defendant's  counsel  upon  other  points  leads  to  a  decision  not  only 
reversing  the  judgment,  but,  if  correct,  barring  any  future  re- 
covery. The  one  of  these  contentions  which  we  shall  first  con- 
sider is  that  plaintiff's  action  had  become  barred  by  the  statute 
of  limitations  before  it  was  commenced. 

The  accident  occurred  in  the  early  evening  of  September  11, 
1895.  There  being  no  disabilities,  the  Code  required  plaintiff  to 
commence  her  action  "within  three  years  after  the  cause  of 
action  *  *  *  accrued."  Sections  380,  383.  She  did  com- 
mence it  September  12,  1898.  In  the  year  of  such  commence- 
ment, September  nth  came  upon  Sunday,  and,  to  sustain  her 
claim  that  she  commenced  her  action  seasonably,  plaintiff  must 
maintain  each  of  the  two  propositions,  that,  in  computing  the 
three  years,  the  day  upon  which  the  accident  happened  is  to  be 
excluded,  and  that  Sunday,  as  the  last  day  of  the  third  year,  is 
also  to  be  excluded. 

A  solution  of  these  problems  necessitates  a  consideration  of 
the  statutory  construction  law.  Section  27  of  that  law,  as  amend- 
ed by  chapter  447,  p.  910,  Laws  1894,  provides : 
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.'Sunday  or  any  day  of  the  week  specifically  means  a  calendar  day. 
A  number  of  days  specified  as  a  period  from  a  certain  day  within  which 
or  after  or  before  which  an  act  is  authorized  or  required  to  be  done  means 
such  number  of  calendar  days  exclusive  of  the  calendar  day  from  which 
!  the  reckoning  is  made.     Sunday    *    ♦    ♦     must  be  excluded    from    the 

reckoning  if  it  is  the  last  day  of  any  such  period,  or  if  it  is  an  intervening 
day  of  any  such  period  of  two  days.  In  computing  any  specified  number 
of  days,  weeks  or  months  from  a  specified  event,  the  day  upon  which  the 
event  happened  is  deemed  the  day  from  which  the  reckoning  is  made. 
The  day  from  which  any  specified  number  of  days,  weeks  or  months  of 
time  is  reckoned  shall  be  excluded  in  making  the  reckoning.' 


»t 


We  feel  that  the  case  of  Aultman  &  Taylor  Co.  v.  Syme,  163 
N.  Y.  54,  57  N.  E.  168,  79  Am.  St.  Rep.  565,  is  a  controlling  au- 
thority adverse  to  the  successful  maintenance  by  the  plaintiff  of 
her  first  proposition.  That  case  involved  a  consideration  of  the 
time  within  which  an  execution  may  be  issued  upon  a  judgment 
without  leave  of  the  court.  Section  1375  of  the  Code  provides 
that  such  execution  may  be  issued  of  course  "at  any  time  within 
five  years  after  the  entry  of  the  judgment."  If  the  day  upon 
which  was  docketed  the  judgment  involved  in  that  case  was  to 
be  excluded  in  the  computation,  the  execution  had  been  duly 
issued  within  the  time  limited,  and  the  important  question  there- 
fore became  whether  the  day  of  docketing  was  to  b6  excluded 
from,  or  included  within,  the  five  years.  The  court,  after  a  care- 
ful consideration  of  the  statutory  provisions  hereinbefore  quoted, 
reached  the  conclusion  that  the  provisions  excluding  the  day 
upon  which  any  event  happened  from  a  computation  of  the  days, 
weeks,  or  months  within  which  an  act  was  to  be  taken  could  not 
be  construed  to  include  or  apply  to  a  period  of  years ;  that,  im- 
mediately upon  docketing  the  judgment,  the  creditor  became 
entitled  to  issue  execution:  and  that,  in  the  absence  of  statutory 
provisions  excluding  the  day  of  docketing  from  the  computation 
of  the  five  years,  it  was  to  be  included  in  said  period.  We  see 
no  way  in  which  to  distinguish  the  case  at  bar  from  the  reason- 
ing and  conclusions  adopted  by  the  Court  of  Appeals  in  the 
Aultman  case.  Immediately  upon  the  happening  of  the  accident 
to  the  plaintiff,  her  cause  of  action  accrued,  and  she  was  entitled 
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to  have  her  summons  issued  and  her  action  commenced.  In  that 
respect  her  rights  became  as  perfect  and  fixed  as  did  the  rights 
of  the  judgment  creditor  to  an  execution  upon  the  docketing  of 
his  judgment.  The  same  reasoning  which  held  that  the  ex- 
clusion of  the  day  of  the  happening  of  an  event  from  the  com- 
putation of  the  statute  of  limitations  did  not  appty  to  a  period  of 
five  years,  within  which  an  execution  might  be  issued,  also  ap- 
plies to  the  period  of  three  years  within  which  plaintiff  was  re- 
quired to  commence  this  action.  The  opinion  to  which  we  have 
referred  deals  so  elaborately  with  the  construction  of  the  statute 
which  is  here  under  review,  and  with  a  question  which,  to  our 
minds,  is  identical  with  the  one  presented  here,  that  it  seems 
neither  necessary  nor  profitable  to  review  the  subject  more  at 
length,  and  we  content  ourselves  with  stating  the  results  reached 
by  the  Court  of  Appeals. 

If,  however,  it  were  possible  for  us  to  have  misconstrued  the 
decision  in  the  Aultman  case,  and  to  have  fallen  into  error  in  our 
conclusions  upon  the  first  proposition  above  outlined,  we  still 
think  it  must  be  held  that  Sunday  could  not  be  excluded  from 
the  computation  of  the  period  of  three  years,  and  that  for  that 
reason  plaintiff  was  late  in  commencing  her  action.  It  is  the  un- 
doubted rule  that,  in  the  absence  of  some  statutory  provision, 
Sunday,  as  a  last  day,  cannot  be  excluded  in  the  computation  of  a 
period  of  limitations,  and  the  doing  of  an  act  postponed  until  the 
following  day.  Dorsey  v.  Pike,  46  Hun,  112.  It  therefore  be- 
comes important  to  ascertain  whether  there  is  anything  in  the 
statute  which  in  the  case  before  us  permitted  the  exclusion  of 
Sunday,  being  the  last  day  of  the  period  within  which  plaintiff 
might  serve  her  summons.  We  do  not  think  there  is  any  such 
provision.  The  clause  of  the  statute  upon  that  point  says  that 
"Sunday  *  *  *  must  be  excluded  from  the  reckoning  if  it 
is  the  last  day  of  any  such  period."  The  words  "such  period" 
refer  to  the  preceding  sentence  in  the  statute,  which  relates  to  "a 
number  of  days  specified  as  a  period  from  a  certain  day  within 
which  or  after  or  before  which  an  act  is  authorized  or  required  to 
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be  done."  The  simple  reading  of  the  statute,  therefore,  makes  it 
quite  plain  that  Sunday,  being  the  last  day  of  the  period,  is  to  be 
excluded  only  when  it  is  the  last  day  in  a  period  of  days,  and  that 
this  provision  does  not  apply  where  it  is  the  last  day  in  a  period 
of  years.  This  construction  is  amply  sustained  by  the  principles 
underlying  the  construction  adopted  in  the  Aultman  case  wth 
reference  to  the  other  clauses  of  the  statute.  We  think  such 
construction  is  also  fortified  by  a  reference  to  the  statutory  pro- 
visions which  were  repealed  and  supplanted  by  the  statutory  con- 
struction law.  Section  788  of  the  Code,  which  has  thus  been 
repealed,  provided: 


«  * 


"The  time  within  which  an  act  in  an  action  or  special  proceeding  * 
is  required  by  law  to  be  done  must  be  computed  by  excluding  the  first 
and  including  the  last  day.  ♦  ♦  ♦  If  the  last  day  is  Sunday  or  a  public 
holiday  it  must  be  excluded." 


Assuming  that  such  section  covered  the  commencement  of  an 
action,  as  "an  act  in  an  action  or  special  proceeding,"  it  made  the 
exclusion  of  Sunday  independent  of  the  fact  that  it  was  the  last 
day  in  a  period  composed  of  days,  months,  or  years.  It  was  to 
be  excluded  when  it  was  the  last  day  of  any  period  whatever.  It 
therefore  is  significant  that  the  present  statute,  being  enacted  with 
reference  to  the  same  general  subject  formerly  covered  by  this 
section  of  the  Code,  limits  the  occasions  under  which  Sunday,  as 
the  last  day,  may  be  excluded,  and  confines  such  exclusion  to 
periods  composed  only  of  days,  and  does  not  permit  it  where  a 
period  is  involved  extending  into  years.  Nor  is  it  difficult  to  find 
a  sufficient  and  valid  reason  for  this  distinction  between  periods 
of  days  and  of  years.  Where  a  party  is  given  only  a  few  days 
within  which  to  perform  an  act,  it  is  reasonable  enough  that  his 
time  should  not  be  shortened  by  the  occurrence  of  Sunday  as  the 
last  day.  But  where  a  party  has  twenty  or  ten  or  six  or  three 
years  within  which  to  commence  an  action,  and  chooses  to  delay 
such  commencement,  it  does  not  seem  necessary  to  give  him  still 
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further  indulgence  by  making  allowance  for  Sunday  when  it  is 
the  last  day. 

We  therefore  reach  the  conclusion  that  plaintiff  is  not  entitled 
to  have  excluded  the  day  upon  which  her  cause  of  action  accrued, 
and,  that  having  happened  upon  September  11,  1895,  her  time 
within  which  to  commence  this  action  expired  September  10, 
1898;  also  that,  if  the  day  of  the  happening  of  the  accident  was 
to  be  excluded,  Sunday,  September  11,  1898,  was  not  to  be  ex- 
cluded, and  plaintiff  lost  her  right  of  action  by  delaying  the 
service  of  her  summons  until  the  following  day. 

We  also  feel  compelled  to  hold  that  the  judgment  appealed 
from  should  be  reversed  because  the  counsel  for  the  plaintiff,  in 

■ 

summing  up  his  case,  traveled  outside  of  the  evidence,  and  made 
various  statements  not  founded  thereon,  and  of  which  the  only 
purpose  and  result  could  have  been  to  improperly  excite  the 
prejudices  of  the  jury. 

In  substance,  the  following  took  place  during  the  summing  up 
by  plaintiff's  counsel: 

''By  Mr.  Purcell :  I  except  to  the  language  of  counsel  in  stating  that  the 
defendant  has  largely  arrogated  to  itself  the  public  utility  at  Cape  Vincent. 
By  the  Court:  There  is  no  evidence  of  that  fact,  gentlemen  of  the 
jury,  and  the  remarks  are  evidently  inadvertent  and  have  no  application 
to  this  case,  and  you  should  disregard  them." 

Further  on  in  the  summing  up  by  plaintiff's  counsel,  Mr. 
Purcell  stated: 


"To  the  remark  of  counsel  that  defendant  failed  to  repair  this  building 
because  they  desired  to  obtain  dividends  so  that  they  could  spend  countless 
millions  at  Newport,  I  want  an  exception  to.  By  the  Court:  I  think 
I  must  say  to  the  jury  that  these  matters  are  all  outside  of  this  case,  and 
that  counsel  should  not  allude  to  such  matters.  They  do  not  belong  to 
the  consideration  of  the  case  at  all,  and  you  should  exclude  it  from  your 
mind.  Plaintiff's  Counsel:  I  don't  know  that  I  can  suggest  to  you 
the  reason  why  this  defendant  didn't  repair  this  building  as  it  ought  to 
have,  unless  it  was  by  a  pinching  policy,  so  that  it  could  fill  its  coffers 


J 
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with  the  money  it  ought  to  have  spent  on  this  building.  If  there  is  any 
distinction  between  that  other  remark  and  this  one,  it  is  too  subtle  for 
me  too  appreciate.  By  Mr.  Purcell:  I  take  a  further  excepticn  to  the 
remarks  of  the  counsel." 


Further  on  in  the  summing  up  by  plaintiff's  counsel,  he  said : 


"You  will  remember  how  the  railroad  formerly  made  Cape  Vincent 
its  principal  point,  and  you  know  how  its  blighting  breath  was  blown  upon 
it,  and  it  was  diverted  elsewhere. '  It  is  a  matter  of  common,  open, 
notorious  history.  By  Mr.  Purcell:  I  except  to  the  remarks  of  counsel. 
I  can't  do  any  more.  Your  honor  has  done  what  you  could.  By  the 
Court :  You  can  take  an  exception  to  the  remark.  I  again  caution  counsel 
that  he  is  endangering  his  client's  case  by  unnecessary  and  irrelevant 
allusions.  I  say  that  clients  have  a  right  to  demand  of  their  counsel  care- 
fulness along  this  line.  The  rules  governing  the  conduct  of  trials  and 
the  summing  up  of  counsel  are  very  well  understood.  Counsel  should 
discuss  the  evidence  in  this  case.  There  can  be  no  pretense  that  there  is 
any  evidence  on  those  questions.    By  Plaintiff's  Counsel:     No." 


We  appreciate  that  a  zealous  counsel,  in  summing  up  his 
client's  cause,  and  speaking  earnestly  and  extemporaneously, 
may  sometimes  inadvertently  make  statements  and  draw  infer- 
ences of  fact  which  are  not  strictly  and  literally  within  the  lines 
of  the  evidence,  and  that  when  this  has  occurred,  and  court  and 
counsel  have  united  in  correcting  the  misstatements,  and  in 
remedying  any  possible  damage  which  they  may  have  caused  to 
the  opposing  litigant,  an  appellate  court  should  not  be  eager  to 
reverse  a  judgment.  It  is,  however,  too  well  settled  to  require 
argument  or  citation  that  where  counsel,  with  apparent  design 
and  persistence,  makes  inflammatory  and  damaging  statements  of 
facts  not  found  in  the  evidence,  and  calculated  to  excite  the  pas- 
sions of  the  jury,  it  is  the  duty  of  an  appellate  court,  upon  re- 
view, to  set  aside  a  verdict  obtained  under  such  circumstances. 
Such  reversal  will  not  be  withheld  even  though  the  trial  judge 
has  corrected  the  misstatements  and  directed  the  jury  not  to 
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consider  the  same.  Williams  v.  Brooklyn  El.  R.  Co.,  126  N.  Y. 
96,  26  N.  E.  1048;  Halpern  v.  Nassau  Electric  R.  R.  Co.,  16  App. 
Div.  90,  45  N.  Y.  Supp.  134;  Stewart  v.  Metropolitan  St.  R.  Co., 
72  App.  Div.  459,  76  N.  Y.  Supp.  540.  In  the  case  before  us 
plaintiff's  counsel  seems  to  have  been  misled  by  his  zeal  into  dis- 
regarding the  admonitions  of  the  court,  and  into  making  state- 
ments with  reference  to  the  defendant  which  were  so  plainly 
aimed  at  the  prejudices  of  the  jury  that  we  cannot  safely  assume 
them  to  have  been  without  effect,  even  though  corrected  by  the 
trial  justice.  The  counsel  for  the  plaintiff  has,  at  best,  an  ad- 
vantage with  the  jury,  through  the  rule  which  alio  Wis  him  to  ad- 
dress them  last.  Justice  and  the  ordinary  conduct  of  the  trial 
require  that  he  should  fairly  confine  his  summing  up  to  the  evi- 
dence in  the  case.  It  is  difficult  for  the  opposing  counsel  to  ade- 
quately protect  the  interests  of  his  client  against  the  address  of  a 
counsel  who  is  unwilling  so  to  do.  There  is  no  question  but 
that  a  counsel  is  apt  to  excite  prejudice  if  he  continually,  even 
though  rightfully,  interrupts  the  address  of  his  opponent  to  cor- 
rect misstatements.  Upon  the  other  hand,  if  the  latter  are  al- 
lowed to  go  unchallenged  at  the  time,  and  until  the  summing  up 
is  concluded,  an  objection  then  made,  with  a  repetition  of  the  mis- 
statements, does  little  more  than  to  repeat  and  emphasize  the  in- 
jury already  done. 


The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event,  upon  questions 
of  law  only ;  the  facts  having  been  examined,  and  no  error  found 
therein. 


Judgment  and  order  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  upon  questions  of  law  only;  the 
facts  having  been  examined,  and  no  error  found  therein!  All 
concur. 
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ROOT   V.    LONDON    GUARANTEE   &   ACCIDENT    CO., 

Limited. 

[92  App.  Div.  578 ;  86  AT.  Y.  Supp,  1055.] 
(Supreme  Court,  Appellate  Division,  Fourth  Department..  March  8,  1904.) 

• 

1.  Accident  Insurance — ^Visible  Marks  on  Body. 

In  the  case  of  injury  from  an  accidental  fall,  death  resulting^  from 
angina  pectoris  caused  thereby,  insured's  pallor  appearing  imme- 
diately after  the  accident,  and  his  emaciation  and  decline  following, 
are  visible  marks  on  the  body,  within  the  provision  of  the  policy  that 
the  insurance  does  not  cover  injuries  of  which  there  is  no  visible 
mark  on  the  body. 

2.  Same — Notice. 

The  requirement  of  an  accident  policy  that  notice  to  the  company 
shall  contain  "full  particulars  of  the  accident"  is  satisfied,  so  far  as 
concerns  the  particulars  of  the  injury,  though  in  the  notice  given 


Note — ^Requirement  of  Visible  Mark  of  Injury  in  Accident  Insurance. 


a.  In  general. — 100 

b.  IVhat  constitute   visible  marks. — 107. 

c.  In  case  of  death. — 11 1. 


a.  In  general. 

The  word  "visible"  is  defined  in  the  dictionaries  to  mean  "apparent, 
open/  conspicuous."  An  object  that  is  noticeable,  apparent  to  the  touch, 
may  be  said  to  be  visible. 

Gale  V.  Mutual  Aid  &  Acci.  Asso.,  66  Hun,  600;  21  N.  Y.   Supp.  893. 

The  condition  of  an  accident  policy  as  to  external  evidence  of  an  injury 
is  inserted  to  protect  the  insurer  against  fraudulent  claims.  It  is  a  reason- 
able and  proper  provision,  but  it  should  have  a  reasonable  and  practical 
construction. 


NEW  YORK  ANNOTATED  CASES.  loi 

1904]        Root  V.  London  Guarantee  &  Accident  Co.,  Limited. 

the  day  after  the  accident  the  injury  is  stated  to  be  a  broken  hip 
bone,  while  there  were  internal  injuries,  not  then  known,  resulting  in 
death  through  angina  pectoris. 

3.  Same — Medical  Examination  by  Company — Delay  in  Appucation. 

An  accident  policy  provided  that  any  medical  examiner  of  the  com- 
pany should  be  allowed  to  examine  the  body  of  insured.  Though 
the  company,  on  the  day  following  insured's  death,  knew  of  it,  it  did 
not  apply  for  an  autopsy  till  the  day  after  the  burial,  which  was 
three  days  after  the  death.  Held,  that  the  delay  in  making  the  appli- 
cation was  unreasonable. 

4.  Same — ^Refusal  of  Examination. 

Though  examination  of  .the  body  of  insured  by  the  company's 
examiner,  authorized  by  the  accident  policy,  was  refused,  this  will 
not  prevent  recovery  on  the  policy,  the  application  being  made  to,  and 
the  refusal  being  by,  one  not  a  relative  of  deceased,  and  who  was 
not  till  thereafter  appointed  as  his  administrator. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Marshall  J.  Root,  administrator,  against  the  London 
Guarantee  &  Accident  Company,  Limited     From  a  judgment  for 


Requirement  of  Visible  Mark  of  Injury  in  Accident  Insurance,- 

Continued. 


Paul  V.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  20  N.  E.  347;  3  L.  R.  A, 
443;  8  Am.  St.  Rep.  758. 

Gale  V.  Mutual  Aid  &  Acci.  Asso.,  66  Hun,  600;  21  N.  Y.   Supp.  893. 

Such  provision  should  be  strictly  construed  against  the  insurer,  as 
conditions  in  all  contracts  are  construed  against  those  for  whose  benefit 
they  are  reserved.  It  is  to  be  construed  not  merely  by  the  letter,  but  by 
the  spirit. 

Paul  V.  Travelers*  Ins.  Co.,  112  N.  Y.  472;  20  N.  E.  347;  3  L.  R.  A. 
443;  8  Am.   St.  Rep.   758. 

A  fair  construction  of  the  clause,  "This  policy  does  not  insure  against 
death  or  disablement  from  accidents  that  shall  bear  no  external  and 
visible  marks,"  does  not  permit  to  be  construed  as  though  it  read  "from 
accident  where  there  shall  be  no  external  and  visible  marks  upon  the  body 
of  the  deceased." 

Menneiley  v.  Employers'  Liability  Assur.  Co.,  148  N.  Y.  596;  43 
N.  E.  54;  31  L.  R.  A.  686;  51  Am.  St.  Rep.  716. 
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$5,322^8  on  a  verdict  for  plaintiff,  and  from  an  order  denyii^  a 
new  trial,  defendant  appeals.    Aifirtned. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK.  and  STOVER,  JJ. 

Frank  Gibbons,  for  appellant. 

Louis  L.  Babcock,  for  respondent. 

Spring,  J.  This  action  is  by  the  administrator  of  John  B. 
Crosby,  deceased,  to  recover  on  an  accident  policy  issued  by  the 
defendant  December  3,  1901,  for  one  year,  and  which  insured 
against  death  by  accidental  means.  The  proof  shows  that  Crosby 
fell  from  a  bicycle  on  Irving  Place,  in  the  city  of  Buffalo,  on  the 
•20th  day  of  June,  1902,  fracturing  his  right  femur,  and,  it  is 
claimed,  sustaining  other  injuries,  which  culminated  in  his  death 
on  the  loth  day  of  August  following.  At  the  time  of  the  acci- 
dent, Crosby  was  51  years  of  age,  of  robust  health,  vigorous  in 
his  mode  of  life,  temperate  in  his  habits,  and  careful  of  his  diet 
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This  exception  means  that  the  policy  is  to  cover  only  such  injury  as 
can  be  shown  by  external  and  visible  evidence  to  have  been  accidental. 
Id. 

Such  condition  of  the  policy  does  not  require  that  the  visible  mark 
should  be  upon  the  surface  of  the  body. 

Union  Casualty  &  Surety  Co.  v.  Mondy,  Colo.  71  Pac  677. 

The  evidence  of  the  injury  must  be  external,  objective,  but  it  need  not 
necessarily  be  visible  to  the  eye.  If  it  can  be  ascertained  by  applying  the 
hand  upon  the  exterior  of  the  body,  such  a  test  affords  equal  protection 
to  the  assured  against  fraudulent  claims  based  upon  simulated  injuries 
as  evidence  can  be  seen  with  the  eye. 

Gale  V.  Mutual  Aid  &  Acci.  Asso.,  66  Hun,  600;  21  N.  Y.  Supp.  893. 

A  recovery  under  an  accident  policy  cannot  be  defeated  upon  the  ground 
that  the  injury  is  wholly  internal.  Although  the  policy  requires  a  visible 
mark,  it  does  not  necessarily  follow  that  the  injury  must  be  external. 
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Immediately  after  the  accident  his  face  was  pallid,  and  he  became 
emaciated,  and  complained  constantly  of  intense  pain  in  his  back, 
between  the  shoulder  blades,  and  in  his  chest.  These  anginal 
pains  increased  in  intensity,  and  the  spasms  were  intermittent 
and  prostrating,  to  the  time  of  his  death.  From  the  evening  of 
the  injury  he  was  unable  to  lie  down,  but  was  compelled  to  sit 
up,  by  reason  of  the  severity  of  the  heart  spasms.  The  fractured 
femur  recovered,  and  this  injury  did  not  necessitate  his  sitting 
up.  The  physicians,  in  response  to  a  hypothetical  question  fairly 
containing  the  facts  proven,  attributed  the  death  to  angina  pec- 
toris, caused  by  the  accident  in  falling  from  his  bicycle. 

The  evidence  of  the  laymen  corroborated  the  professional  opin- 
ions of  the  plaintiff's  medical  experts.  Miss  Slater,  who  saw 
him  daily,  testified: 


««i 


*He  was  very  pale.  The  foot  of  the  bed  was  raised,  and  he  was  all 
built  up  with  pillows.  He  assumed  in  bed  almost  a  right  angle — almost 
sitting  upright.  I  saw  him  from  time  to  time  from  this  first  Saturday 
after  the  injury  up  to  the  time  of  his  death,  almost  every  day.  I  would 
visit  him  both  at  the  General  Hospital  and  at  Mr.  Root's  house.    He  was 
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Visible  signs  of  injury  are  not  confined  to  broken  limbs,  lacerations  or 
bruises  on  the  surface  of  the  body. 

United  State?  Mut.  Acci.  Asso.  v.  Barry,  131  U.  S.  100;  9  Sup.  Ct. 
Rep.  755;  33  L.  Ed.  60. 

Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.,  32  Wash.   132;  72  Pac.   1028. 

It  is  not  necessary  that  the  effects  of  the  injury  shall  be  visible  imme- 
diately. A  recovery  may  be  had  for  a  strain  visible  shortly  after  the 
accident,  and  as  a  consequence  of  the  injury. 

Pennington  v.  Pacific  Mut.  L.  Ins.  Co.,  85  Iowa,  468;  52  N.  W.  482. 

Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.,  32  Wash.,  132;  72  Pac.  1028. 

Any  visible  evidence  of  an  internal  strain  which  may  appear  within  a 
reasonable  time  after  the  injury  is  received  meets  the  requirement  of  a 
visible  mark. 

Thayer  v.  Standard  Life  &  Acci.  Co.,  68  N.  H.  577;  41  Atl.  182. 
-    Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.,  32  Wash.   132;  72  Pac.  1028. 
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pale  and  weak,  and  grew  weaker  every  day.  When  I  would  go  in  the 
morning,  I  would  ask  him  how  he  felt.  He  would  say  that  he  didn't 
seem  to  have  much  trouble  with  the  hip,  but  the  pains  of  the  back  and 
chest  still   continued,  and  he  seemed  to  grow   weaker  every   day.     His 

position  in  bed  was  just  the  same,  about,  as  it  was .    Well,  the  lin*b 

was  laid  straighter,  but  he  was  almost  sitting  up  in  bed.  I  never  saw 
him,  during  all  this  period,  lie  down." 

Cochrane,  who  was  also  with  him  every  day,  described  his  con- 
dition, saying: 

"He  was  injured  on  Friday  evening.  I  saw  him  on  Saturday  afternoon. 
In  appearance,  he  was  a  man  that  was  suffering  a  great  deal.  He  was 
sitting  in  bed,  or,  at  least,  he  was  propped  in  bed,  at  about  an  obtuse 
angle  to  a  right.  He  was  very  pale,  and  he  complained  to  me  about  his 
general  discomfort  and  suffering.  He  said  he  suffered  more  in  his  body 
than  he  did  from  the  broken  leg.'' 

He  also  said  that  the  pains  complained  of  were  between  the 
shoulder  blades  and  in  his  back. 

The  fact,  therefore,  appears  that  Crosby,  an  athletic  man,  in 
vigorous  health  and  in  the  prime  of  life,  began  to  decline  from 
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If  there  were  visible  marks  of  the  injury  when  the  accident  happened, 
a  recovery  on  the  policy  cannot  be  defeated  by  the  fact  that  they  have 
become  obliterated  before  the  death  of  the  insured. 

Bernays  v.  United  States  Mut.  Acci.  Asso.,  45  Fed.  455. 

An  instruction  that  there  must  be  shown  some  symptom  or  visible  sign 
of  bodily  injury,  that  it  is  not  absolutely  essential  that  there  should  be 
any  external  signs,  but  that  if  there  were  symptoms  or  signs  which 
would  become  visible,  and  did  become  visible  upon  examination,  by 
being  able  to  inspect  the  interior  of  the  body,  it  would  be  sufficient 
whether  that  examination  was  made  before  or  after  death,  is  sufficiently 
favorable  to  the  insurer  in  an  action  upon  an  accident  policy  by  the 
widow  of  the  insured,  who  died  of  peritonitis  induced  by  a  fall. 

Freeman  v.  Mercantile  Mut.  Acci.  Asso.,  156  Mass.  351;  30  N.  E.  1013. 

Where  the  first  paragraph  of  an  accident  indemnity  policy  insures 
against  injury  or  death  by  external  means,  leaving  a  visible  mark  upon 
the  body,  and  another  independent  paragraph  covenants  to  pay  one-tenth 
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the  day  of  the  injury,  and  progressively  weakened  until  death  in- 
tervened. The  jury  were  amply  justified  from  the  evidence  in 
finding  that  his  death  was  due  to  the  injury  received  in  the  fall 
from  the  bicycle,  and  which  was  sufficiently  violent  to  break  the 
large  bone  of  his  hip. 

By  the  provisions  of  the  policy,  the  defendant  insured  Crosby 
in  the  sum  of  $5,000  "against  bodily  injuries  sustained  wholly 
and  exclusively  through  external  violence  occasioned  accidentally 
by  visible  means."  It  further  provides  "that  this  insurance  does 
not  cover  injuries  of  which  there  is  no  visible  mark  on  the  body 
(the  body  itself  in  case  of  death  not  being  deemed  such  mark)." 
The  physicians  testified  that  the  heart  spasms  were  not  at- 
tributable to  a  broken  femur.  There  was  no  visible  mark  on  the 
back  or  chest,  and  the  appellant  contends  that  the  anginal  pains, 
even  though  resulting  from  the  accident,  do  not  bring  the  case 
within  the  compass  of  the  policy.  We  think  this  is  too  narrow  a 
construction  to  put  upon  its  language.  Where  it  is  plain  that 
an  accident  has  occurred,  and  severe  injuries  have  resulted,  and 
it  is  a  fair  deduction  from  the  circumstances  that  death  ensued 
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of  the  face  of  the  policy  when  the  member  shall  siiflFer  an  injury  of  which 
there  there  shall  be  no  visible  external  mark  on  his  body  sufficient  to 
cause  death,  and  it  shall  appear  by  an  autopsy  that  such  injury  contributed 
to  his  death,  or  if  such  injury  or  death  shall  result  from  the  intentional 
acts  of  any  person  other  than  the  insured,  the  beneficiary  is  entitled  to 
the  whole  amount  of  the  policy  upon  the  death  of  the  insured  from  the 
effects  of  a  blow,  splitting  open  his  head,  received  in  a  quarrel  with  a 
co-laborer  upon  the  railroad. 

Stephens  v.  Railway  Officials*  &  Employes*  Acci.  Asso,,  75  Miss.  84;  21 
So.  710. 

A  demand,  under  a  provision  that  the  medical  adviser  of  the  insurer 
shall  be  permitted  to  examine  at  any  time  the  person  or  body  of  the 
insured  in  respect  to  any  alleged  injury  or  cause  of  death,  to  examine 
after  burial  the  tody  of  the  insured,  who  met  his  death  by  accidental 
drowning,  is  not  justified  on  the  ground  that  the  policy  contains  a  con- 
dition that  it  shall  not  extend  to  injuries  of  which  there  is  no  visible 
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as  the  direct  consequence  of  such  accident,  the  policy  should  be 
construed  to  hold  the  defendant  liable,  even  though  no  contusions 
or  marks  appear  upon  the  body.  A  man  may  be*  killed  by  a  blow 
over  the  heart,  or  by  drowning,  or  by  falling  from  a  balloon,  and 
death  ensue  before  reaching  the  ground,  and  in  each  instance 
there  may  be  no  mark  upon  the  body,  yet  the  death  is  by  acci- 
dental means,  and  should  be  within  the  purview  of  the  policy. 

In  Menneiley  v.  Employers'  Liability  Assur.  Co.,  148  N.  Y. 
596,  43  N.  E.  54,  31  L.  R.  A.  686,  51  Am.  St  Rep.  716,  the  policy 
contained  the  clause  that  it  ''does  not  insure  against  death  or  dis- 
ablement *  *  *  from  accidents  that  shall  bear  no  external 
and  visible  marks."  The  insured  met  his  death  while  in  bed, 
from  the  inhalation  of  illuminating  gas,  but  there  was  no  mark 
upon  his  body.  The  Court  of  Appeals,  in  construing  this  pro- 
vision, say  at  page  602,  148  N.  Y.,  page  56,  43  N.  E.,  31  L.  R.  A. 
686,  51  Am.  St.  Rep.  716: 

"It  is  somewhat  difficult  to  understand  precisely  what  was  intended  by 
this  clause  of  the  policy.  We  are,  however,  of  the  opinion  that  the  lan- 
guage employed,  when  fairly  construed,  indicates  that  its  purpose  was  to 
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mark,  or  cover  accidental   injuries,  or  death   resulting  from  disease  in 
any  form. 

Wehle  V.  United  States  Mut.  Acci.  Asso.,  11  Misc.  36;  31  N.  Y.  Supp. 
865. 

In  the  case  of  the  burial  of  the  insured  in  the  ruins  of  a  fallen  building 
occupied  by  him,  a  provision,  requiriing  notice  of  the  injury,  with  full 
particulars,  within  ten  days  thereafter,  when  construed  in  connection  with 
the  provision  that  the  policy  shall  not  extend  to  disappearance  or  injury, 
whether  fatal  or  non-fatal,  of  which  there  is  no  visible  mark  on  the  body, 
of  the  insured,  is  satisfied  by  the  service  of  notice,  within  ten  days  from 
the  finding  of  the  body,  as  until  that  time  no  one  knew  whether  he  wjis 
dead  or  alive,  injured  or  uninjured  or  whether  there  was  any  visible  mark 
of  injury  upon  him  or  not. 
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provide  that  a  case  of  death  or  injury  should  not  be  regarHed  as  within 
the  policy,  unless  there  was  some  external  or  visible  evidence  which 
indicated  that  it  was  accidental.  In  other  words,  that  only  such  injury 
as  could  be  shown  by  external  and  visible  evidence  to  have  been  accidental 
should  be  regarded  as  within  the  policy." 

The  court  further  say  that  illuminating  gas  was  discoverable 
in  the  room,  and  emanated  from  his  body  upon  the  production  of 
artificial  respiration,  and  the  court  add: 

**We  think  this  admission  furnishes  sufficient  evidence  of  an  external 
and  visible  character  that  the  death  of  the  decedent  was  accidental  to 
exclude  it  from  this  exception  in  the  policy,  and  hence  that  it  was  one 
of  the  accidents  against  which  the  defendant  intended  to  insure." 

Crosby's  pallor  and  emaciation  and  decline  were  apparent  after 
the  accident,  and  furnished  visible  signs  of  the  injuries.  In 
United  States  Mut.  Accid.  Asso.  v.  Barry,  131  U.  S.  100,  9  Sup. 
Ct.  Rep.  755,  33  L.  Ed.  60,  the  insured  jumped  from  a  platform 
to  the  ground,  and  died  nine  days  thereafter,  and  there  was  no 
mark  upon  his  person.     The  policy  excluded  "any  bodily  in- 
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Trippe  v.  Provident  Fund  Soc,  3  Misc.  445;  23  N.  Y.  Supp.  173. 

b.  What  constitute     visible  marks. 

Discoloration  of  the  arm  and  shoulder  is  a  sufficient  visible  mark. 

Thayer  v.  Standard  Life  &  Accident  Ins.  Co.,  68  N.  H.  577;  41  Atl.  182. 

A  request  to  charge  that,  if  there  were  no  visible  signs  of  injury,  except, 
as  shown  by  the  evidence  that  the  body  of  the  insured,  when  found 
asphyxiated  by  coal  gas  in  his  bed  in  a  hotel,  had  bloody  froth  at  the 
mouth  and  red  splashes  upon  the  face  and  breast,  it  did  not  constitute 
•external  and  visible  marks  of  injury  as  required  by  the  policy,  is  rightly 
Tefused;  as  that  is  a  question  of  fact,  properly  determinable  by  the- jury. 

United  States  Mut.  Acci.  Asso.  v.  Newmon.  84  Va.  52;  3  S.  E.  805. 
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juries  in  which  there  shall  be  no  external  and  visible  sign."  The 
court,  in  charging  the  jury,  said  at  page  iii,  131  U.  S.,  page 
760,  9  Sup.  Ct.  Rep.  33  L.  Ed.  60: 

"Complaint  of  internal  soreness  is  not  such  a  sign,  for  that  you  cannot 
see,  but  if  the  internal  injury  produces,  for  example,  a  pale  and  sickly 
look  in  the  face;  if  it  causes  vomiting  or  retching,  or  bloody  or  unnat- 
ural discharges  from  the  bowels;  if,  in  short,  it  sends  forth  to  the  observa- 
tion of  the  eye,  in  the  struggle  of  nature,  any  signs  of  the  injury — ^then 
those  are  external  and  visible  signs,  provided  they  are  the  direct  results 
of  the  injury.' 


f$ 


A  recovery  was  had,  which  was  sustained  in  the  United  States 
Supreme  Court.  See,  also  Gale  v.  Mutual  Aid  &  Ace.  Asso., 
66  Hun,  600,  21  N.  Y.  Sup.  893. 

The  defendant  evidently  intended  that  this  clause  should  ex- 
clude liability  in  case  of  death  from  accident  unless  there  is  a 
visible  mark  upon  the  body.  It  is  very  doubtful  whether  the 
scope  of  the  language  will  be  so  extended,  in  any  event.  Paul  v. 
Travelers'  Ins.  Co.,  112  N.  Y.  472,  20  N.  E.  347,  3  L.  R.  A.  443, 
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The  fact  that  water  came  from  the  mouth,  and  the  body  seemed  to  be 
filled  with  water,  is  a  visible  external  sign  of  the  cause  of  death  by  acci- 
dental drowning. 

Wehle  V.  United  States  Mut.  Acci.  Asso.,  11  Misc.  36;  31  N.  Y. 
Supp.  865. 

A  localized  redness  of  the  tissues  of  the  brain  of  the  deceased  on  the 
right  side  of  the  head,  revealed  by  an  autopsy,  is  a  visible  mark  within 
such  requirement. 

Union  Casualty  &  Surety  Co.  v.  Mondy,  Colo.  71  Pac.  677. 

Such  exception  does  not  exempt  the  insurer  from  liability  in  case  of 
death  caused  by  the  involuntary  inhalation  of  illuminating  gas,  which 
accidentally  escaped  into  the  insured's  bedroom  in  a  hotel,  where,  although 
there  were  no  visible  marks  of  the  accident  upon  his  body,  it  appears 
that  illuminating  gas  emanated  therefrom  when  artificial  respiration  was 
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8  Am.  St.  Rep.  758 ;  McGlinchey  v.  Fidelity  &  Casualty  Ins.  Co.,  t 
80  Me.  251,  14  Atl.  13,  6  Am.  St.  Rep.  190. 

The  appellant  claims  that  proper  notice  of  the  character  of  the 
accident  was  not  given.  The  policy  required  that  the  written 
notice  shall  contain  "full  particulars  of  the  accident."  On  the 
day  after  the  accident,  Crosby  signed  a  written  notice  describing 
in  detail  the  manner  and  time  of  the  accident,  and  that  the  injury 
sustained  was  a  broken  hip  bone.  That  was  the  sole  injury,  so 
far  as  he  knew,  and  the  physician  in  attendance  did  not  appreciate 
the  import  of  the  pain  of  which  he  complained.  He  gave  to  the 
defendant  the  best  information  he  possessed,  or  that  was  avail- 
able at  the  time. 

The  proofs  of  death  furnished  to  the  defendant  were  sufficient- 
ly explicit.  Dr.  Hopkins  described  the  manner  of  the  accident, 
and  the  injuries  and  cause  of  death,  as  follows: 

"On  June  20,  1902,  he  fell  from  his  wheel,  receiving  a  fracture  of  his 
right  femur,  and  some  injury  to  his  chest,  which  resulted  in  an  attack 
of  angina  pectoris,  from  which  he  died." 

The  policy  contains  the  provision  "that  any  medical  examiner 
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produced,  and  that,  upon  entering  the  room  it  was  easily  perceived  to  be 
full  of  gas. 

Menneiley  v.  Employers'  Liability  Assur.  Corp.,  148  N.  Y.  596;  43 
N.  K54. 

In  an  action  by  the  beneficiary,  upon  the  death  of  a  brawny  blacksmith, 
resulting  from  carrying  a  bar  of  iron  weighing  about  400  pounds,  where 
the  evidence  shows  that  immediately  after  the  accident  the  insured  became 
deathly  pale  and  sick,  his  hands  and  feet  became  cold,  and  the  perspira- 
tion stood  out  on  his  face  and  hands,  and  on  the  next  day  thereafter 
his  skin,  previously  ruddy,  became  a  bluish  gray  color,  and  remained  so 
until  his  death — these  are  sufficient  visible  external  marks  within  the 
terms  of  the  policy. 

Horsfall  v.  Pacific  Mut  L.  Ins.  C,  32  Wash.  132,  72  Pac.  1028. 
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»  of  the  company  shall  be  allowed  to  examine  *  *  *  the  body 
of  the  assured."  Crosby  died  on  Sunday,  and  was  buried  on 
Wednesday.  On  Thursday  Mr.  Williams,  a  representative  of  the 
defendant,  applied  to  have  an  autopsy  performed.  Mr.  Root  de- 
clined to  have  the  body  exhumed  for  that  purpose.  He  was  not  a 
relative  of  the  decedent,  and  had  not  then  been  appointed  admin- 
istrator. It  was  not  within  his  province  to  grant  the  privilege. 
There  is  no  suggestion  that  any  application  for  the  autopsy  was 
ever  made  to  the  relatives  of  the  decedent.  Mr.  Williams  knew 
of  Mr.  Crosby's  death  the  day  after  it  occurred,  and  conversed 
with  the  plaintiff  on  that  day,  but  did  not  then  ask  that  an  autopsy 
be  made  at  the  instance  of  the  defendant.  The  delay  until  after 
the  burial  was  unreasonable.  Wehle  v.  United  States  Mut.  Acci. 
Ass'n,  153  N.  Y.  116,  47  N.  E.  35,  60  Am.  St.  Rep.  598;  Ewing  v. 
Commercial  Travelers'  Mut.  Acci.  Assn'  of  America,  55  App, 
Div.  241,  66  N.  Y.  Supp.  1056.  The  judgment  and  order  should 
be  affirmed,  with  costs. 
Judgment  and  order  affirmed,  with  costs.    All  concur. 
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Sufficient  evidence  is  given  by  the  holder  of  a  certificate  of  membership 
in  a  mutual  accident  association,  tending  to  show  external  and  visible 
indications  on  his  body  of  a  strain  of  his  diaphragm  and  contiguous 
muscles,  to  submit  the  case  to  the  jury,  when  the  physicians  who  examined 
him  all  testify  that  they  ascertained,  by  manipulating  the  muscles,  which 
were  located  so  near  the  exterior  of  the  body  as  to  be  readily  felt  with 
the  hand,  that  they  were  rigid  and  tense  as  the  result  of  an  injury,  and 
that  they  were  satisfied  the  rigidity  of  the  muscles  and  the  accompanying 
pain  were  not  feigned  or  caused  by  disease,  although  they  were  aided  in 
locating  the  injury  by  information  derived  from  the  injured  person 
himself. 

Gale  V.  Mutual  Aid.  &  Acci.  Asso.,  66  Hun,  600;  21  N.  Y.  Supp.  893. 

In  the  case  of  the  death  of  the  insured  within  a  month  from  a  fall  from 
his  wagon,  from  which  at  the  time  he  apparently  received  no  injury,  the 
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judge  charged  that,  if  the  evidence  did  not  tend  to  show  that  the  injury 
left  a  visible  mark,  that  the  fact  could  not  be  inferred  from  the  circum- 
stances; but  that,  if  the  jury  were  satisfied  that  the  nosebleed,  which  the 
insured  had  at  different  times,  and  the  bloody  discharges  from  his  bowels, 
even  after  two  or  three  weeks,  were  the  direct  result  of  the  accident, 
they  would  be  visible  signs  of  the  injury. 
Whitehouse  v.  Travelers'  Ins.  Co.,  29  Fed.  Cas.  1038. 

c.  In  case  of  death. 

An  external  and  visible  sign  upon  the  body  of  the  insured  is  only 
required  to  exist  in  cases  of  bodily  injuries  which  do  not  result  in  death. 

Paul  V.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  20  N.  E.  347. 

McGlinchey  v.  Fidelity  &  Casualty  Co.,  80  Me.  251;  14  Atl.  13. 

Eggenberger  v.  Guarantee  Mut.  Acci.  Asso.,  41  Fed.  172. 

Bemays  v.  United  States  Mut.  Acci.  Assn.,  45  Fed.  455. 

Thus,  a  visible  mark  is  not  required  in  the  case  of  death  from  fright 
caused  by  the  running  away  of  his  horse,  without  upsetting  the  carriage 
or  coming  in  contact  with  anything  before  he  was  brought  under  control 
by  the  insured. 

McGlinchey  v.  Fidelity  &  Casualty  Co.,  80  Me.  251;  14  Atl.  13. 

The  corpse  itself  is  an  external  and  visible  sign  of  an  injury  which 
must  have  caused  the  death. 
Paul  V.  Travelers'  Ins.  Co.,  45  Hun,  313. 

McGlinchey  v.  Fidelity  &  Casualty  Co.,  80  Me.  251;  14  Atl.  13. 

Union  Casualty  &  Surety  Co.  v.  Mondy,  Colo.  71  Pac.  677. 

In  a  policy  of  insurance  to  indemnify  the  insured  in  a  certain  sum  per 
week,  if  disabled  from  prosecuting  business  by  reason  of  bodily  injuries 
through  external,  violent  and  accidental  means,  and,  in  case  of  death 
resulting  from  the  accident,  to  pay  him  a  specified  sum,  a  provision 
requiring  a  visible  sign  does  not  apply  in  case  of  the  accidental  death 
of  the  insured  from  breathing  in  his  sleep  illuminating  gas  which  in 
some  way  escaped  in  his  room  at  a  hotel,  but  such  requirement  has 
reference  only  to  a  claim  made  under  the  policy  for  the  weekly 
indemnity. 

Paul  v.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  20  N.  E.  347- 
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GOFF  V.  CHARLIEIL 

[44  Misc  28;  89  N.  Y.  Supp.  722.] 
(Supreme  Court,  Special  Term,  New  York  County,    June,  1904,) 

1.  Akkest— Motion  to  Vacat»— Delay. 

Code  Civ.  Proc.  Sec.  572,  provides  for  the  discharge  of  defendant 
under  arrest  in  civil  action  if  the  plaintiff  unreasonably  delays  the 
trial  of  the  action.  Held  to  mean  a  positive  act  in  the  way  of  obstruct- 
ing the  trial,  and  not  a  mere  neglect  to  proceed.* 

2.  Same. 

Where  neither  party  to  an  action  in  which  defendant  was  held  under 
an  order  of  arrest  filed  a  note  of  issue  or  served  notice  of  trial,  de- 
fendant, on  his  motion  to  vacate  the  order,  cannot  claim  that  plaintiflf 
has  unreasonably  delayed  the  trial. 

Action  by  Henry  P.  GofF  against  Elic  S.  Charlier.  Motion  to 
vacate  order  of  arrest.    Denied. 

George  W.  Sanford,  for  motion. 

John  Baptist  Marshall,  opposed. 

GiEGERicH,  J.  This  application  to  vacate  the  order  of  arrest 
of  the  defendant,  who  is  now  in  custody,  is  based  upon  two 
grounds:  First,  that  the  plaintiff  has  unreasonably  delayed  the 
trial  of  the  action ;  and,  second,  upon  the  merits.  As  to  the  first 
ground  of  objection,  the  facts  are  as  follows:  The  order  of  ar- 
rest was  issued  on  the  22d  day  of  June,  1903.    The  summons  and 


*  The  case  in  the  text  and  the  single  citation  in  the  opinion  constitute 
all  the  authorities  on  the  question  involved  that  the  editor  has  found 
after  careful  search. 
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complaint  were  served  on  the  defendant  on  the  13th  day  of  Au- 
gust, 1903,  and  the  answer  was  served  on  the  2d  day  of  Septem- 
ber following.  The  order  of  arrest  was  served  by  the  sheriff  on 
the  19th  day  of  May,  1904,  and  the  defendant  is  now  incarcerated. 
The  plaintiff  has  never  filed  a  note  of  issue,  nor  served  a  notice  of 
trial.  Section  572  of  the  Code  of  Civil  Procedure  provides  that  a 
defendant  under  arrest  must,  upon  his  application,  be  discharged 
from  custody,  if  the  plaintiff  has  unreasonably  delayed  the  trial 
of  the  action.  In  the  present  case  it  may  be  that  there  has  been 
unreasonable  neglect  to  prosecute  the  action,  but  there  is  nothing 
whatever  to  show  that  there  has  been  any  affirmative  act  on  the 
part  of  the  plaintiff  which  the  word  "delay,"  as  used  in  the  section 
referred  to,  was,  in  my  judgment,  intended  to  import.  The  ex- 
pression "neglects  to  proceed"  is  a  familiar  one  in  the  Code  of 
Civil  Procedure,  and  exactly  describes  what  the  plaintiff  did  in 
this  case.  On  the  other  hand,  although  the  word  "delay,"  in  its 
ordinary  sense,  may  not  imply  any  positive  act  in  the  way  of  ob- 
struction, it  should,  I  think,  be  held,  in  the  section  referred  to,  to 
have  such  significance.  In  the  present  case  it  was  as  much  within 
the  power  of  the  defendant's  attorney  as  of  the  plaintiff's  to  serve 
a  notice  of  trial,  put  the  cause  on  the  calendar,  and  bring  )t  on  for 
trial ;  consequently  whatever  delay  has  taken  place  is  as  much  the 
fault  of  the  one  side  as  of  the  other.  '  In  my  opinion,  the  statute 
did  not  intend  to  permit  a  defendant  to  take  advantage  of  a  delay 
which  he  himself  had  consented  to  or  contributed  to.  I  have  not 
been  able  to  find  any  case  directly  in  point,  but  in  Howell  v. 
Taussig,  9  St.  Rep.  384;  12  Civ.  Proc.  252,  254,  it  was  held  by 
the  General  Term  of  this  department  that  the  mere  fact  that  the 
action  was  commenced  in  '1883,  and  had  not  been  tried  in  1887, 
was  not  enough  to  prove  that  the  defendant  had  unreasonably  de- 
layed the  trial ;  that  being,  as  the  court  remarked,  "a  fact  to  be 
affirmatively  established  in  support  of  the  application  before  it  is 
allowed  to  prove  successful."  Neither  do  I  think  that  the  de- 
fendant has  made  out  a  case  for  vacating  the  order  of  arrest 
upon  the  merits.  The  motion  should  therefore  be  denied,  but 
without  costs. 

Motion  denied,  without  costs. 
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LENT  V.  FARNSWORTH. 

[94  App  Div,  99;  87  N.  Y.  Supp,  iiw.l 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  3,  1904.) 

Bankkuptcy— NbriCE  to  Creditors — SuFnciSNCY  of  Notice— Cancella- 
tion OF  Judgment. 

Code  Civ.  Proc.  Sec.  1268,  provides  that  at  any  time  after  one  year 
after  the  discharge  of  a  bankrupt  he  may  apply  to  the  court  in  which 
a  judgment  was  rendered  against  him  for  a  cancellation  thereof. 
Bankr.  Act,  July  i,  1898,  c.  541,  Sec.  i,  30  Stat.  544  [U.  S.  Comp.  St 
1901,  p.  3418],  provides  that  the  word  "creditor/'  as  used  in  the  act, 
shall  include  any  one  who  owns  a  demand  or  claim  provable  in  bank- 


NoTE — ^Cancellation  of  Judgments  Against  Discharged  Bankrupts. 

At  any  time  after  one  year  has  elapsed,  since  a  bankrupt  was  discharged 
from  his  debts,  pursuant  to  the  acts  of  congress  relating  to  bankruptcy, 
he  may  apply,  upon  proof  of  his  discharge,  to  the  court  in  which  the 
judgment  was  rendered  against  him,  for  an  order  directing  the  judgment 
to  be  cancelled  and  discharged  of  record.  If  it  appears  that  he  has  been 
discharged  from  the  payment  of  that  judgment,  or  the  debt  upon  which 
such  judgment  was  recovered  an  order  must  be  made  directing  said  judg- 
ment be  cancelled  and  discharged  of  record.    ♦    ♦    * 

Code  Civil  Procedure,  Sec.  1268. 

A  judgment  in  favor  of  the  people  is  within  the  above  provision  of  the 
Code  of  Civil  Procedure  and  a  bankrupt  is  entitled  to  have  such  judgment 
cancelled  of  record. 

Matter  of  Brandreth,  14  Hun,  585. 

A  judgment  perfected  in  an  action  against  one,  after  he  becomes  a 
bankrupt  but  which  was  brought  before  the  proceedings  in  bankruptcy  arc 
instituted,  is  one  and  the  same  debt,  and  the  discharge  in  bankruptcy 
entitles  the  bankrupt  to  have  such  judgment  cancelled  of  record. 
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ruptcy.  By  Sec.  7  (30  Stat.  548  [U.  S.  Comp.  St.  1901,  p.  3424]  the 
bankrupt  is  required  to  file  a  schedule  containing  a  list  of  his  creditors, 
showing  their  residences,  if  known,  and,  if  unknown,  that  fact  is  to  be 
stated.  By  section  58  (30  Stat.  561  [U.  S.  Comp.  St  1901,  p.  3444] 
creditors  are  to  have  notice  by  mail  to  their  addresses  as  they  appear 
in  the  list  of  creditors,  and  section  17  (30  Stat  550  [U.  S.  Comp.  St 
1901,  p.  3428] )  provides  that  the  discharge  shall  release  a  bankrupt 
from  all  provable  debts,  except  such  as  have  not  been  duty  scheduled 
in  time  for  proof  and  allowance  with  the  name  of  the  creditor,  if 
known,  unless  the  creditor  had  notice  or  actual  knowledge  of  the 
proceeding.  Prior  to  a  discharge  in  bankruptcy,  one  who  had  a  judg- 
ment against  the  bankrupt  died  testate,  making  her  executrix  sole 
legatee.  The  schedule  of  debts  filed  by  the  bankrupt  included  that  of 
the  judgment  creditor,  giving  her  supposed  address,  and  notices  were 
properly  mailed  to  the  residence  given,  but  up  to  the  time  of  the  dis- 
charge the  will  was  not  admitted  to  probate,  and  there  was  no  prop- 
erty for  distribution  among  the  creditors.  Held  that,  under  the  cir- 
cumstances, the  notice  given  was  adequate,  and  a  motion  for  can- 
cellation of  the  judgment  should  have  been  granted. 
McLennan,  P.  J.,  and  Stover,  J.,  dissenting. 

Cancellation  op  Judgments  against  Discharged  Bankrupts, — Cont'd. 

Qark  v.  Rowling,  3  N.  Y.  216. 

Where  a  person  is  indebted,  on  a  promissory  note,  to  another,  and  the 
note  is  put  in  judgment  after  the  maker  has  filed  his  petition  in  bank- 
ruptcy, and  has  scheduled  such  note  as  part  of  his  indebtedness,  and  has 
given  due  notice  to  the  holder  thereof  of  the  proceedings  in  bankruptcy,  he 
is  entitled  to  have  the  judgment  cancelled  of  record,  the  judgment  and 
note  being  one  and  the  same  indebtedness,  even  though  the  application  for 
the  cancellation  of  such  judgment  is  made  three  years  after  his  discharge 
in  bankruptcy. 

West  Philadelphia  Bank  v.  Gerry,  106  N.  Y.  467;  13  N.  E  453. 

A  judgment  obtained  against  a  bankrupt  prior  to  his  discharge,  should 
be  cancelled  upon  motion  after  due  lapse  of  time  witliout  costs  and  un- 
conditionally. 

Briefer  v.  Johnson,  32  Misc.  764;  66  N.  Y.  Supp.  477. 

A  bankrupt  is  entitled  to  have  a  judgment  obtained  against  him  previous 
to  his  discharge  in  bankruptcy  cancelled,  even  where  it  appears  that  in 
seeking  such  relief  the  form  of  his  motion  is  improper.  The  relief  is 
still  his  to  be  had  upon  proper  motion. 
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Appeal  from  Trial  Term. 

Action  by  Adelaide  V.  Lent  against  William  H.  Famsworth. 
There  was  judgment  in  favor  of  plaintiff,  and  defendant  moved 
for  a  cancellation  of  the  judgment,  under  Code  Civ.  Proc.  Sec. 
1268,  owing  to  his  discharge  in  bankruptcy.  From  an  order 
denying  the  motion,  defendant  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL. 
lAMS,  HISCOCK,  and  STOVER,  JJ. 

Nathaniel  IV.  Norton,  for  appellant. 

Alfred  IV.  Gray,  for  respondent. 

Spring,  J.  On  the  4th  day  of  March,  1899,  defendant  was  ad- 
judged a  bankrupt,  and  on  the  9th  day  of  May  following  was 
granted  a  discharge  from  his  debts.  On  the  28th  day  of  May, 
1898,  the  plaintiff  in  this  action  recovered  a  judgment  against  the 
defendant.    She  died  in  November,  following,  leaving  a  last  will 
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Arnold  v.  Oliver,  64  How.  Pr.  452. 

In  1873  B.  was  adjudged  a  voluntary  bankrupt;  he  immediately  left  the 
country  and  reappeared  after  the  lapse  of  about  eight  years.  In  1881  a 
judgment  was  obtained  against  him  by  default;  in  1887  he  applied  for, 
and  obtained,  a  discharge  in  the  bankruptcy  proceedings  commenced  in 
1873,  and  in  1890  he  sought  to  have  the  judgment  cancelled  of  record. 
Held,  that  the  long  delay  which  occurred  between  his  adjudication  as  a 
bankrupt  and  his  discharge,  could  not  prevent  him  obtaining  his  order 
cancelling  the  judgment  of  record. 

Eberspacher  v.  Boehm,  33  St.  Rep.  792;  11  N.  Y.  Supp.  404. 

Affirmed,  126  N.  Y.  678;  28  N.  E.  249 

A  defendant  sued  on  contract,  who  becomes  a  bankrupt  after  issue 
joined,  and  who  applies  for  leave  to  set  up  his  discharge  in  his  answer, 
and  obtains  such  leave  on  conditions,  and  then  neglects  or  refuses  to  so 
set  it  up,  is,  nevertheless,  entitled  as  a  matter  of  right,  after  the  lapse  of 
one  year  from  his  discharge  in  bankruptcy,  to  have  the  judgment  obtained 
in  such  action  cancelled  of  record. 
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and  testament,  in  which  she  named  her  mother,  Sarah  J.  Lent,  sole 
executrix,  but  the  will  had  not  been  admitted  to  probate  in  Sep- 
tember, 1903,  although  a  proceeding  therefor  was  then  pending 
in  the  surrogate's  court.  The  motion  was  made  by  the  defendant 
after  the  lapse  of  a  year  since  the  discharge  from  his  debts  for  an 
order  directing  the  clerk  to  cancel  and  discharge  said  judgment 
of  record  in  compliance  with  section  1268  of  the  Code  of  Civil 
Procedure,  which  was  denied. 

In  the  schedule  of  creditors  contained  in  the  petition  for  his 
discharge  as  a  bankrupt  the  name  of  the  owner  of  the  judgment 
was  given  as  Adelaide  V.  Lent,  and  her  residence  Niagara  Falls, 
N.  Y.  The  notices  required  by  the  national  bankruptcy  law  were 
mailed  in  due  time  to  Adelaide  V.  Lent  at  the  residence  stated, 
which  was  her  place  of  residence  at  the  time  of  her  death,  and  the 
publication  of  the  notice  to  creditors  was  duly  made,  the  pro- 
ceedings were  regular,  and  in  conformity  to  the  requirements  of 
the  bankruptcy  law,  if  the  notices  to  Adelaide  V.  Lent  were 
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Hussey  v.  Judson,  43  Misc.  370;  87  N.  Y.  Supp.  499. 

A  creditor  of  a  bankrupt,  who  has  knowledge  of  the  proceedings  in 
bankruptcy,  and  who  takes  no  steps  to  protect  his  claim,  can  not,  after 
the  bankrupt's  discharge,  successfully  attack  the  discharge  and  save  his 
daim,  even  though  it  appears  from  an  affidavit  of  the  present  clerk  of.  the 
court  in  bankruptcy,  that  no  schedule  of  such  bankrupt's  indebtedness  can 
be  found  on  file. 

Grouse  v.  Whittlesey,  49  St.  Rep.  549;  20  N.  Y.  Supp.  965. 

Affirmed,  138  N.  Y.  615 ;  51  St.  Rep.  933 ;  33  N.  E.  1083. 

A  discharge  obtained  by  a  bankrupt  is  not  void,  as  to  a  creditor,  men- 
tioned in  the  bankrupt's  list  of  creditors,  who  has  recently  died  unknown 
to  such  bankrupt,  because  the  name  of  the  deceased,  rather  than  that  of 
his  representative,  appeared  in  the  list  of  creditors. 

Wheeler  v.  Emmeluth,  58  Hun,  369;  12  N.  Y.  Supp.  58. 

Affirmed,  125  N.  Y.  750;  27  N.  E.  408. 

A  bankrupt,  not  knowing  the  address  of  one  of  his  creditors,  designated 
it  as  **I3S  Bway"  which  he  supposed  was  the  correct  address,  instead  of 
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sufficient.  As  already  noted,  she  had  died  in  November  preceding 
the  discharge  in  bankruptcy.  Was  the  mailing  of  the  notices 
addressed  to  her  a  compliance  with  the  law?  A  brief  reference 
to  the  pertinent  sections  of  the  national  bankruptcy  law  may  not 
be  amiss.  Section  i,  in  construing  the  words  and  phrases  used  in 
the  act,  reads:  "(9)  'Creditor'  shall  include  anyone  who  owns  a 
demand  or  claim  provable  in  bankruptcy."  Act  July  i,  1898  c 
541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3419].  By  section  7 
(30  Stat.  548  [U.  S.  Comp.  St.  1901,  p.  3424])  the  bankrupt 
is  required  to  prepare  and  file  a  schedule  of  his  property  con- 
taining "a  list  of  his  creditors,  showing  their  residences,  if 
known ;  if  unknown,  that  fact  to  be  stated,  the  amounts  due  each 
of  them,  the  consideration  thereof,  the  security  held  by  them,  if 
any."  By  section  58  (30  Stat.  561  [U.  S.  Comp.  St.  1901,  p. 
3444] )  "creditors  shall  have  at  least  ten  days'  notice  by  mail  to 
their  respective  addresses  as  they  appear  in  the  list  of  creditors 
of  the  bankrupt"  of  the  various  steps  in  the  proceeding  enumer- 
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characterizing  it  as  unknown.  The  creditor  never  had  any  notice  of  the 
proceedings  in  bankruptcy,  until  he  received  a  notice  of  motion  to  ha^'e 
the  judgment  held  by  him  against  the  bankrupt  canceled  of  record.  Held, 
that  the  bankrupt  was  not  entitled  to  have  such  judgment  cancelled  of 
record. 

Sutherland  v.  Lasher,  41  Misc.  249;  84  N.  Y.  Supp.  56. 

A  bankrupt,  who,  having  among  his  debts  a  note  which  has,  to  his 
knowledge,  been  endorsed  over,  includes  in  the  list  of  his  creditors  the 
name  of  the  payee,  instead  of  the  present  holder,  can  not  be  discharged  of 
such  debt,  when  the  present  holder  of  the  note  has  had  no  actual  notice 
of  the  bankruptcy  proceedings. 

Columbia  Bank  v.  Birkett,  174  N.  Y.  112;  66  N.  E.  652. 

Where  a  petitioner  in  bankruptcy  includes  in  his  list  of  creditors  some 
whose  address  he  designates  as  unknown,  and  it  develops  in  the  pro- 
ceedings that  such  address  was  known  two  years  previous  to  the  pro- 
ceedings in  bankruptcy,  but  not  at  that  time,  and  it  does  not  appear  that 
fraud  was  present  either  by  assertion  or  concealment  in  any  such  designa- 
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ated  in  this  section,  and  "notice  to  creditors  of  the  first  meeting 
shall  be  published  at  least  once."  Section  58,  subd.  6.  It  is  pro- 
vided by  section  17  (30  Stat.  550  [U.  S.  Comp.  St.  1901,  p. 
3428] )  "a  discharge  in  bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts  except  such  as  *  *  *  (3)  have  not 
been  duly  scheduled  in  time  for  proof  and  allowance  with  the 
name  of  the  creditor  if  known  to  the  bankrupt  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy." 
It  is  apparent,  therefore,  that  the  creditors,  if  known,  must  be 
notified  of  the  several  measures  in  the  proceeding.  It  is,  how- 
ver,  significant  that,  if  the  creditor  had  actual  knowledge  of  the 
proceedings,  or  his  name  was  not  known  to  the  bankrupt,  and  so 
set  forth  in  the  schedules,  the  discharge  is  still  effective.  In  the 
present  instance  there  was  in  fact  no  creditor,  "no  one  who  owns 
a  demand  or  claim  provable  in  bankruptcy,"  and  no  one  entitled 
to  represent  the  judgment  creditor.  Sarah  J.  Lent  was  the  execu- 
trix, and  also  the  sole  legatee  and  devisee,  of  the  deceased.    She 
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tion,  a  judgment  obtained  by  any  such  creditor  should  be  cancelled  in 
accordance  with  above  provision  of  Code  of  Civil  Procedure. 

Matter  of  Mollner,  75  App.  Div.  441 ;  78  N.  Y.  Supp.  281. 

Where  the  name  of  a  creditor  is  misspelled  in  a  bankrupt's  schedule,  he 
cannot,  after  his  discharge,  obtain  an  order  cancelling  the  judgment  held 
by  the  creditor. 

Liesum  v.  Kraus,  35  Misc.  376;  71  N.  Y.  Supp.  1022. 

Where  a  judgment  creditor  secures  a  specific  lien  upon  property  before 
a  bankrupt  obtains  his  discharge,  provision  should  be  made  in  the  order 
cancelling  such  judgment  for  the  saving  of  the  lien  for  the  purpose  of 
enforcing  it  against  any  property  owned  by  the  bankrupt. 

Arnold  v.  Treviranus,  78  App.  Div.  589;  79  N.  Y.  Supp.  732. 

A  obtains  a  judgment  against  B  upon  which  the  attorneys  for  A  have  a 
lien,  and  they  direct  B  to  settle  with  them  and  not  with  A.  B  disregards 
the  notice  and  settles  with  A.  The  attorneys  for  A  have  the  settlement 
annulled,  and  the  extent  of  their  interest  in  the  matter  settled  by  judg- 
ment. B  becomes  bankrupt  and  includes  the  attorneys  of  A  in  the  list  ot 
his  creditors.    B  seeks  a  discharge  of  the  judgment  of  the  attorneys  for  A. 
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was  not  a  creditor,  and  did  not  stand  in  her  shoes  until  the  will 
was  proved,  and  no  effort  to  prove  that  was  made  until  four  years 
or  more  after  the  discharge  of  the  defendant.  Notice  was  mailed 
to  Adelaide  V.  Lent,  and  at  her  known  place  of  residence,  and 
that  was  also  the  residence  of  her  mother,  but  in  the  affidavit  of  the 
latter  it  is  stated  she  never  received  the  notice,  and  had  no  actual 
knowledge  of  the  proceeding.  If  notice  had  been  mailed  to  Sarah 
J.  Lent,  it  would  not  have  been  a  compliance  with  the  bankruptcy 
law,  because  she  was  not  a  creditor.  The  referee  did  the  best  of 
which  the  case  admitted  when  he  caused  the  notice  to  be  mailed 
to  the  last  residence  of  the  judgment  creditor. 

Two  facts  are  important.  There  is  no  claim  of  fraud ;  no  pre- 
tense that  the  defendant  was  seeking  to  evade  the  giving  of  the 
notice.  The  notice  in  fact  was  not  mailed  by  him,  but  under  the 
direction  of  the  referee  in  bankruptcy,  and  in  compliance  with  an 
order  of  the  United  States  District  Court  which  had  charge  of 
the  proceeding.     The  evidence  shows  without  dispute  that  the 
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Held,  that  their  judgment  was  subject  to  the  bankruptcy  laws,  the  same  as 
other  judgments  and  that  B  was  entitled  to  the  cancellation  of  the 
judgment 

Blumenthal  v.  Anderson,  91  N.  Y.  171. 

A  judgment,  which  is  a  lien  upon  real  property  is  conveyed  by  one  who, 
shortly  thereafter,  becomes  a  bankrupt,  will  not  be  cancelled  and  the  lien 
discharged  by  reason  of  the  proceedings  in  bankruptcy,  where  it  appears 
that  an  action  is  pending  attacking  the  conveyance. 

Popham  V.  Barretto,  20  Hun,  299. 

A  judgment  debtor,  who  upon  supplementary  proceedings,  is  found  to 
own  a  mortgage  upon  real  property,  and  who  becomes  a  bankrupt  after 
more  than  four  months  has  elapsed  since  the  entry  of  such  judgment^  and 
for  whom  a  receiver  has  been  appointed,  is  entitled  to  have  such  judg- 
ment cancelled  of  record  upon  his  discharge  in  bankruptcy  only  where  the 
order  cancelling  such  judgment  provides  that  it  "is  not  to  impair  any 
rights  or  lien  which  the  receiver  may  have  acquired  in  the  property  of 
said  judgment  debtor.' 


tt 
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bankrupt  had  no  assets  to  distribute,  and  consequently  no  injury 
has  resulted  to  Mrs.  Lent  or  to  any  one  from  the  omission  to  re- 
ceive the  notice.  Had  the  defendant  stated  in  his  schedule  that 
the  residence  of  the  judgment  creditor  was  unknown  to  him,  with- 
out question  his  discharge  could  not  be  successfully  assailed.  If 
the  judgment  creditor  had  died  during  the  pendency  of  the  pro- 
ceeding, and  before  the  last  notice  was  mailed,  and  the  officer  in 
good  faith  mailed  the  notice  to  the  same  address  as  those  preced- 
ing, it  does  not  seem  possible  that  the  discharge  years  later  could 
be  rendered  inoperative  by  reason  of  the  fact  that  the  judgment 
creditor  was  dead  when  that  notice  was  served.  The  executrix 
could  easily  have  blocked  the  granting  of  the  discharge  if  any 
other  rule  than  the  one  adopted  is  to  prevail.  She  is  the  sole 
beneficiary,  as  well  as  executrix.  If  there  were  no  creditors  to 
interfere,  she  could  delay  the  probate  of  the  will  indefinitely,  and 
no  proper  service  could  be  made  until  she  was  legally  authorized 
to  represent  the  judgment  creditor.  The  proceeding  is  distinctive- 
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C  sues  A  for  breach  of  contract,  and  alleges  fraud  and  misrepresenta- 
tion. A  answers  and  denies,  among  other  things,  the  allegations  of  fraud 
and  misrepresentation.  The  case  comes  to  trial,  and  a  compromise  is 
effected  by  which  A  offers  judgment  for  $20,000,  and  stipulates  that  the 
claim  set  up  in  the  action  be  limited  to  and  construed  as  asking  for  the 
recovery  of  a  money  judgment,  and  enforcible  against  property,  but  not 
against  the  person. 

Held,  that  such  a  judgment  was  a  simple  money  judgment,  and  subject 
to  cancellation. 

Matter  of  Arkell,  65  App.  Div.  132;  72  N.  Y.  Supp.  555. 

But  where  an  action  for  value  of  goods  sold,  in  which  fraud  is  alleged, 
is  commenced,  prior  to  the  adjudication  of  a  bankrupt,  and  comes  to  trial 
and  the  defendant  offers  to  stipulate,  for  judgment,  provided  all  allega- 
tions of  fraud  are  withdrawn,  his  discharge  in  bankruptcy  will  not  avail 
him  in  his  application  to  have  such  judgment  cancelled  of  record. 

Stevens  v.  Meyers,  72  App.  Div.  128;  76  N.  Y.  Supp.  332. 

Whether  an  action  is  based  on  fraud  or  not,  and  brought  within  the 
provision  of  the   Bankruptcy   Law  preventing   the   discharged   bankrupt 
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ly  one  in  rem,  and  is  not  abated  by  the  death  of  the  bankrupt  dur- 
ing its  pendency.  Section  8  (30  Stat.  549  [U.  S.  Comp.  St  1901, 
p.  3425] ).  It  is  not  alone  for  the  benefit  of  the  bankrupt,  but  to 
secure  an  equitable  distribution  of  his  assets  among  his  creditors. 
Jurisdiction  is  acquired  by  the  filing  of  his  petition  and  schedules 
and  the  production  for  distribution  of  the  property  of  the  peti- 
tioner. 

Again,  it  is  to  be  remembered  that  the  application  is  not  made 
to  open  the  decree  in  the  proceeding  itself.  If  there  was  any  fraud 
or  wrongdoing  charged,  or  any  injustice  perpetrated,  the  court 
granting  the  decree  could  set  it  aside  at  the  instance  of  the  party 
wronged.  This  order,  however,  although  on  the  defensive,  in 
effect  is  a  collateral  attack  on  the  judgment  of  that  court.  It  is 
also  true  that,  upon  facts  being  presented  in  opposition  to  this 
motion  that  the  petitioner  was  gitilty  of  any  fraud  or  evasion,  or 
had  attempted  to  conceal  any  essential  facts  from  the  court,  or 
that  the  plaintiff  in  the  action  or  her  representative  has  sustained 

Cancellation  op  Judgments  against  Discharged  Bankrupts, — Cont'd 

from  having  the  judgment  obtained  in  such  actions  cancelled  of  record, 
must  be  determined  from  the  record  in  every  case. 

Burnham  v.  Pidcock,  58  App.  Div.  273 ;  68  N.  Y.  Supp.  1007. 

Nor  are  the  actions  in  which  fraud,  false  pretenses,  or  false  representa- 
tions figure  and  which  come  within  the  provision  of  subdivision  2,  Sec  17 
of  the  National  Bankruptcy  Law  of  1898,  confined  to  the  common  law 
actions  of  fraud  or  deceit. 

Matter  of  Bullis,  68  App.  Div.  508;  73  N.  Y.  Supp.  1047. 

Id.    171  N.  Y.  689;  64  N.  E.  1119. 

And  a  judgment  obtained  in  an  action  for  conversion,  in  which  fraud 
is  incident,  is  not  within  above  provision  of  the  Bankruptcy  Law,  and  is 
subject  to  cancellation. 

Burnham  v.  Pidcock,  58  App.  Div.  273 ;  68  N.  Y.  Supp.  1007. 

Where  a  judgment  debtor  prevents,  by  his  fraud,  the  sheriff  from 
satisfying  an  execution  issued  upon  a  judgment  obtained  in  an  action  free 
from  every  taint  of  fraud,  he  is  still  entitled  to  have  such  judgment  can- 
celled of  record  notwithstanding  his  fraud  in  preventing  the  satisfying 
of  the  execution. 
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any  actual  loss  by  reason  of  this  omission,  an  entirely  different 
question  would  be  presented.  In  this  instance  the  opposition  is 
based  wholly  upon  the  naked  fact  that  the  notice  served  was  in- 
adequate. In  Wheeler  v.  Emmeluth,  58  Hun,  369,  12  N.  Y.  Supp. 
58,  affirmed  123  N.  Y.  750,  27  N.  E.  408,  Emmeluth  had  been 
discharged  from  his  debts  as  an  insolvent  debtor.  In  the  list  of 
creditors  the  name  of  Thomas  Wheeler  appeared,  whereas  it 
should  have  been  Obed  Wheeler,  as  administrator  of  Thomas 
Wheeler.  A  motion  was  made  for  the  cancellation  of  certain 
judgements  recovered  by  Thomas  Wheeler  against  the  insolvent 
before  his  discharge.  The  same  objection  was  interposed  as  in 
the  present  case.    The  motion  was  granted  and  the  order  affirmed. 

The  court  say : 

"There  is  no  reason  shown  to  suppose  that  at  the  time  of  making  the 
application  the  petitioner  was  aware  of  the  death  of  his  creditor,  which 
was  then  recent.  Not  every  omission  or  error  will  make  insolvent  pro- 
ceedings void.  If  honestly  prosecuted,  the  inclination  and  duty  of  the 
court  will  be  to  disregard  errors  that  have  not  caused  injury." 

Cancellation  op  Judgments  against  Discharged  Bankrupts, — Cont'd. 


Bergen  v.  Patterson,  24  Hun,  250. 

Where  a  bankrupt  has  been  refused  discharge  on  account  of  fraudulent 
conveyance  of  property,  and  later  seeks  his  discharge  by  composition  pro- 
ceedings, and  has  it  granted  him,  a  judgment,  obtained  subsequent  to  the 
courts  refusal  to  grant  his  discharge  but  prior  to  the  discharge  obtained  in 
composition  proceedings,  is  subject  to  cancellation,  and  failure  of  the 
bankrupt  to  avail  himself  of  Sec.  1268  of  the  Code  of  Civil  Procedure,  in 
no  way  authorizes  the  enforcement  of  the  judgment. 

Leo  V.  Joseph,  31  St.  Rep.  152. 

A  creditor  who  obtained  a  simple  money  judgment  for  goods  sold  and 
delivered,  said  judgment  being  entered  about  seventeen  years  before  a 
petition  in  bankruptcy  is  made  by  the  debtor,  will  not  be  permitted  to 
prevent  the  cancellation  of  said  judgment  by  proof  of  fraud  aliunde. 

Stem  v.  Meyer,  9  Misc.  102 ;  29  N.  Y.  Supp.  34. 

A  judgment  for  damages  for  malicious  injury  to  the  property  to  another 
is  not  discharged  by  a  discharge  in  bankruptcy  proceedings,  and  the 
bankrupt  is  not,  therefore,  entitled  to  have  such  judgment  cancelled  of 
record. 
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See  Matter  of  MoUner,  75  App.  Div.  441,  78  N.  Y.  Supp.  281. 

Nor  does  Columbia  Bank  v.  Birkett,  174  N.  Y.  112,  66  N.  E. 
652,  militate  against  this  position.  In  that  case  the  claim  had  been 
transferred  to  the  plaintiff  before  the  commencement  of  the 
bankruptcy  proceedings.  The  bankrupt  had  actual  knowledge  of 
the  fact  that  the  plaintiff  was  then  the  owner  and  holder  of  the 
same.  The  creditor  had  no  notice  or  knowledge  of  the  proceed- 
ings, and  no  attempt  whatever  was  made  to  serve  any  notice  upon 
it.  It  was  a  palpable  evasion  of  the  requirements  of  the  act,  and 
the  court  in  its  opinion  held  substantial  rights  of  the  plaintiff 
were  affected  by  the  action  taken.  The  order  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted.  All  concur,  except  McLENNAN,  P.  J.,  and  STOBER, 
J.,  who  dissent. 


Cancellation  op  Judgments  against  Dischabged  Bankrupts, — Cont'd. 

Stefanini  v.  Sroka,  43  Misc.  614;  88  N.  Y.  Supp.  167. 

A  judgment  obtained  in  an  action  for  breach  of  promise  to  marry, 
coupled  with  an  allegation  of  seduction,  is  not  within  the  exceptions 
mentioned  in  the  Bankruptcy  Law,  as  "to  wilful  and  malicious  injuries 
to  the  person"  and  hence  is  subject  to  cancellation  under  above  provision 
of  the  Code  of  Civil  Procedure. 

Disler  v.  McCauley,  66  App.  Div.  42;  73  N.  Y.  Supp.  270. 

A  bankrupt  is  not  entitled,  under  the  provision  of  the  above  section  of 
the  Code  of  Civil  Procedure,  to  have  cancelled  of  record  a  judgment  ob- 
tained against  him  in  an  action  for  criminal  conversation,  where  there  is 
no  judgment  record  before  the  court,  as  to  the  presence  or  absence  of 
wilful  and  malicious  injury  to  the  person  or  property  of  the  judgment 
creditor. 

Colwell  V.  Tinker,  ^5  App.  Div.  20;  72  N.  Y.  Supp.  505. 
Id.    169  N.  Y.  531 ;  62  N.  E.  668. 


NEW  YORK  ANNOTATED  CASES.  125 


People  V.  Wells,  et  al. 


PEOPLE  V.  WELLS,  et  al. 

[94  App.  Div.  271;  87  N.  Y.  Supp.  1 107.] 

(Supreme  Court,  Appellate  Division,  First  Department.    May  6,  ILO4.) 

I.  Statutes — Implied  Repeals — Exemption  from  Taxatioji. 

I  Rev.  St.  (ist  Ed.)  p.  388,  pt.  i,  c.  13,  tit.  i,  Sec.  4,  as  amended  by 
Laws  1883,  p.  571,  c.  397,  exempted  the  property  of  institutions  of 
learning  from  taxation,  so  far  as  such  property  was  in  actual  use  for 
educational  purposes.  Laws  1893,  p.  84,  c.  54,  Sec.  8,  amending  a 
university  charter,  exempted  its  property  from  taxation  so  long  as  the 
entire  university  instruction  in  the  law  school  and  the  school  of 
pedagogy  and  the  administration  office  should  be  continued  there. 
Tax  Law,  Sec.  3  (Laws  1896,  p.  797,  c.  908),  contained  a  general 
provision  subjecting  to  taxation  all  real  and  personal  property  situated 
or  owned  within  the  state,  unless  exempt  by  law,  and  in  section  4, 
subd.  7,  p.  797,  continued  in  force  the  provision  of  the  Revised 
Statutes   above   mentioned.     Between   the  years    1893   and    1896   the 


Note — Implisd  Repeal  of  Statutes. 


a.  Statute, — 125. 

b.  In  general. — 125. 

c.  Special  acts. — 134. 

d.  Revision  or  consolidation. — 141. 

e.  Amendment. — 142. 

f.  Specific  cases. — 143. 


a.  Statute, 

The  statutory  provisions  relating  to  the  repeal  of  statutes  is  found  in 
sections  31,  32,  33  and  34  of  the  Statutory  Construction  Law,  Chapter  677 
of  the  Laws  of  1892. 

f  b.  In  general, 

A  repeal  by  implication  is  not  favored  by  the  courts  and  will  not  be 
allowed  save  from  the  necessity  of  the  case. 
People  V.  Burleigh,  i  N.  Y.  Crim.  522. 
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university  moved  most  of  its  departments,  and  erected  a  lo-story 
building  on  the  old  site,  in  which  it  maintained  its  law  and  pedagogi- 
cal departments  and  administration  office,  and  rented  the  remainder  of 
the  building  for  purposes  of  revenue,  so  that  such  site  was  not  exempt 
under  the  Revised  Statutes  or  the  tax  law,  but  was  under  its  charter. 
Held,  that  section  3  of  the  tax  law  could  not  be  construed  as  an  im- 
plied repeal  of  the  charter  exemption  from  taxation  of  the  university 
property. 

2.  Same — ^Repeal  of  Special  Laws. 

Laws  special  or  local  in  their  application  are  not  deemed  repealed 
by  general  legislation,  except  upon  the  clearest  manifestation  of  an 
intent  by  the  Legislature  to  eflFect  such  repeal. 

3.  Same — Revision — Continuance  of  Former  Provisions. 

A  revision  of  a  statute  by  re-enactment  of  a  previous  statute  oper- 
ates as  a  continuance  of  the  former,  instead  of  as  a  repeal  and  new 
enactment. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  people,  on.  the  relation  of  the  New  York  Uni- 

Implied  Repeal  of  Statutes, — Continued. 


They  will  not  declare  such  a  result  except  in  a  case  reasonably  clear 
and  where  all  the  conditions  necessary  to  such  a  conclusion  are  present. 

Woods  V.  Madison  County  Supervisors,  136  N.  Y.  403,  32  N.  E.  loii. 

Any  reasonable  construction  is  to  be  adopted  which  offers"  an  escape 
from  holding  that  a  statute  has  been  so  repealed. 

People  V.  McDonough,  28  Misc.  652;  60  N.  Y.  Supp.  45. 

The  leaning  of  the  courts  is  so  strong  against  repealing  the  positive  pro- 
visions of  a  former  statute  by  construction  as  almost  to  establish  the 
doctrine  of  no  repeal  by  implication. 

'  Davis  V.  Supreme  Lodge  Knights  of  Honor,  165  N.  Y.  159;  58  N.  E. 
891. 

Statutes  are  not  adjudged  to  be  repealed  upon  a  conjecture  of  what 
the  legislature  would  probably  have  done  had  their  attention  been  called 
to  the  particular  act  claimed  to  have  been  superseded. 

Hankins  v.  New  York,  64  N.  Y.  18. 

It  is  always  necessary  to  the  implication  of  a  repeal  that  the  objects 
of  the  two  statutes  are  the  same,  in  the  absence  of  any  repealing  clause. 


NEW  YORK  ANNOTATED  CASES.  127 


1904]  People  V.  Wells,  ct  al. 


versity,  against  James  L.  Wells  and  others,  commissioners  of 
taxes  and  assessments  of  the  city  of  New  York.  From  ail  order 
superseding  the  writ  of  certiorari,  relator  appeals.    Reversed, 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  MC- 
LAUGHLIN, O'BRIEN,  and  INGRAHAM,  JJ. 

William  S,  Opdyke,  for  appellant. 

David  Rumsey,  for  respondents. 

Ingraham,  J.  The  relator  presented  to  the  Supreme  Court  a 
petition  alleging  that  it  is  a  corporation  incorporated  for  educa- 
tional and  scientific  purposes  under  a  special  act  of  the  Legislature 
passed  April  18,  1831  (Laws  1831,  p.  207,  c.  176),  amended  by 
chapter  54,  p.  82,  of  the  Laws  of  1893 ;  that  since  its  incorporation 
it  has  been  continuously  engaged  in  the  work  of  instructing  stu- 
dents and  of  promoting  literature  and  science  in  the  city  of  New 

Implied  Repeal  of  Statutes, — Continued. 

If  they  are  not,  both  statutes  will  stand,  though  they  may  refer  to  the 
same  subject 

Davis  V.  Supreme  Lodge,  Knights  of  Honor,  165  N.  Y.  159;  58  N.  E. 
891. 

It  is  not  enough  to  justify  the  holding  a  statute  repealed,  by  tHe  mere 
passage  of  a  subsequent  statute  upon  the  same  or  a  cognate  subject,  that 
within  the  apparent  policy  of  the  later  act  the  prior  act  might  reasonably 
have  been  repealed,  as  within  the  reason  of  the  legislation  and  fully  to 
carry  out  the  presumed  intent  of  the  legislature. 

Hankins  v.  New  York,  64  N.  Y.  18. 

A  subsequent. statute,  making  a  different  provision  on  the  same  subject, 
is  not  to  be  construed  as  an  explanatory  act,  but  an  implied  repeal  of  the 
former. 

In  consistent  provisions  incompatible  with  each  other  are  thus  repealed, 
leaving  the  former  law  in  full  force  and  effect  in  all  other  respects. 

Excelsior  Petroleum  Co.  v.  Embury,  67  Barb.  261. 

Where  there  is  a  difference  in  the  whole  purview  of  two  statutes,  ap- 
parently relating  to  the  same  subject,  the  former  remains  in  force. 
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York ;  that,  for  the  purpose  of  its  educational  work,  between  the 
years  1831  and  1835  it  erected  a  collegiate  or  university  building 
upon  the  lot  of  land  then  and  ever  since  owned  by  it  in  fee,  and 
situate  on  the  east  side  of  Wooster  street,  or  University  Place, 
opposite  Washington  Square,  in  the  city  of  New  York,  and  until 
April,  1894,  occupied  the  said  building  exclusively  for  its  educa- 
tional purposes ;  that  in  the  year  1894  the  relator  removed  its  col- 
legiate department  from  the  said  building  to  a  building  erected  on 
a  site  acquired  by  it  upon  University  Heights,  in  the  city  of  New 
York,  and  erected  a  new  lo-story  building  upon  the  lot  of  land  on 
Washington  Square,  covering  the  entire  property,  the  upper  por- 
tions of  which  building  it  has  ever  since  and  continuously  and  ex- 
clusively used  for  its  University  Law  School,  the  School  of 
Pedagogy,  and  the  administration  office  of  its  university ;  that  the 
remaining  portion  of  the  said  building  has  been  rented  by  the  re- 
lator to  others  for  business  purposes ;  that  all  the  rentals  derived 
from  the  said  property,  in  excess  of  the  annual  interest  upon  a 
mortgage  loan  secured  to  defray  the  cost  of  the  building,  have 

Implied  Repeal  of  Statutes, — Continued. 

Davis  V.  Supreme  Lodge,  Knights  of  Honor,  165  N.  Y.  15Q;  58  N.  E. 
891. 

The  question  whether,  in  the  absence  of  an  express  repeal,  a  subsequent 
statute  repeals  a  preceding  one,  is  always  dependent  for  its  solution  upon 
the  infent  of  the  legislature. 

Stack  V.  Brooklyn,  150  N.  Y.  335;  44  N.  E.  1030. 

Quinlan  v.  Welch,  141  N.  Y.  158;  36  N.  E.  12. 

People  V.  Harris,  123  N.  Y.  70;  33  St.  Rep.  160. 

In  determining  whether  the  legislative  intent  is  to  supersede  or  repeal 
by  implication  certain  provisions  of  a  statute  by  a  later  one,  the  object 
to  be  obtained  by  a  statute  is  to  be  taken  into  consideration  to  ascertain 
whether  the  purpose  of  the  earlier  is  comprehended  within  the  provisions 
of  the  later  statute  on  the  same  subject. 

Walsh  V.  Buffalo,  92  Hun,  438;  36  N.  Y.  Supp.  997. 

A  statute  will  only  operate  as  a  repeal  of  a  former  one  to  the  extent 
that  the  two  are  repugnant. 

Mongeon  v.  People,  55  N.  Y.  613. 

To  the  extent  that  they  can  stand  and  have  effect,  they  will  both  have 
effect. 
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been  applied  by  the  relator  for  its  educational  purposes.  The 
amendment  of  the  charter  of  the  relator  by  section  8  of  chapter 
54,  p.  84,  of  the  Laws  of  1893  provides  that: 

"AH  the  real  and  personal  estate,  and  all  interest  in  any  real  or  per- 
sonal property  or  estate  of  every  name  and  nature  whatsoever,  and  where- 
soever the  same  may  be,  which  is  now  vested  in  the  University  of  the  City 
of  New  York,  as  now  constituted  and  organized,  is  hereby  confirmed  to 
and  vested  forever  in  thfi  University  of  the  City  of  New  York  for  the 
sole  use  and  benefit  of  said  university.  *  *  *  Such  real  estate  as  is 
now  and  has  been  for  over  fifty  years  last  past,  occupied  by  the  said  uni- 
versity as  a  site,  shall  remain  exempt  from  taxation  so  long  as  the  entire 
university  instruction  in  the  law  school,  the  entire  instruction  in  the 
school  of  pedagogy  and  the  administration  office  of  the  university  shall  be 
continued  there." 

After  the  passage  of  this  act,  and  in  pursuance  of  its  provisions, 
the  relator  erected  the  building  now  on  its  Washington  Square 
property,  and  until  the  year  1903  no  tax  was  imposed  thereon ; 
but  on  the  12th  of  January,  1903,  the  respondents,  as  commis- 


Im PLIED  Repeal  op  Statutes, — Continued. 

Hankins  v.  New  York,  64  N.  Y.  18. 

A  statute  only  operates  as  a  repeal  of  a  prior  act  to  the  extent  that  it  is 
a  substitute  for  it. 

Mongeon  v.  People,  55  N.  Y.  613. 

To  work  a  repeal  by  implication,  the  intent  of  the  legislature  most  be 
very  apparent,  or  the  two  laws  must  be  so  incongruous  and  repugnant 
that  effect  cannot  be  given  to  both. 

Matter  of  Commissioners  of  Central  Park,  50  N.  Y.  493. 

But  to  effect  such  a  repeal  it  is  sufficient  that  the  statutes  are  necessarily 
repugnant.  This  does  not  follow  merely  because  they  cover  the  same 
subject  and,  in  the  absence  of  either,  the  other  would  be  operative  upon  it. 
The  repugnancy  which  has  the  effect  to  retire  provisions  of  the  former 
statute  is  dependent  upon  the  intent  of  the  later  one  as  manifested  in  its 
purpose. 

Buffalo  v.  Neal,  86  Hun,  76;  33  N.  Y.  Supp.  346. 

A  repeal  by  implication  must  rest  upon  very  clear  and  definite  reasons. 
It  must  be  the  necessary  solution  of  an  inconsistency  not  otherwise  to  be 
solved.  If  the  two  statutes,  on  any  reasonable  construction,  can  stand 
together  and  if  the  later  enactment  has  scope  to  operate  and  an  apparent 
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sioners  of  taxes  and  assessments,  assessed  the  real  proi>erty  of 
the  relator  upon  Washington  Square  for  taxation  at  the  sum  of 
$825,000,  and  thereafter  imposed  a  tax  upon  the  said  property- 
based  upon  such  valuation.  The  petition  further  alleged  that  as 
this  property  was,  by  the  express  provisions  of  section  14  of  the 
charter  of  the  relator,  exempt  from  taxation,  this  action  of  the 
commissioners  of  taxes  and  assessments  was  wholly  without 
jurisdiction  and  illegal,  and  therefore  asked  to  have  the  said  tax 
cancelled.  Upon  this  petition  a  writ  of  certiorari  was  issued, 
whereupon  the  respondents  moved  to  supersede  the  writ  upon  the 
ground  that  the  petition  for  the  writ  does  not  state  facts  sufficient 
to  show  that  the  assessment  to  review  which  the  writ  was  ob- 
tained was  illegal.  The  Special  Term  granted  this  application, 
and  from  the  order  entered  therein  the  relator  appeals. 

The  sole  question  presented  upon  this  appeal  is  whether  the  ex- 
emption from  taxation  provided  for  by  the  amendment  of  the 
charter  of  the  relator  by  section  8  of  chapter  54,  p.  84,  of  the 
Laws   of    1893,   was   repealed   by   implication   by   the   tax   law 

Implied  Repeal  of  Statutes, — Continued. 

purpose  of  its  own,  without  working  a  repeal  of  the  earlier  provision, 
both  must  be  upheld  and  harmonized. 

Matter  of  Curser,  89  N.  Y.  401. 

Successive  statutes  upon  the  same  subject  must  be  considered  together, 
and  where  they  appear  to  contradict  each  other,  they  must,  if  possible,  be 
so  construed  that  each  will  stand. 

People  v.  Coffee,  62  How.  Pr.  445. 

As  repeals  by  implication  are  not  favored  by  the  law,  a  prior  statute 
shall  not  be  deemed  repealed  by  a  later  one,  when  they  can  both  be  given 
a  legitimate  effect  and  stand  together. 

Lyddy  v.  Long  Island  City,  104  N.  Y.  218. 

Matter  of  Commissioners  of  Central  Park,  50  N.  Y.  493. 

Where  there  are  no  words  of  explicit  repeal  in  a  subsequent  act,  it 
does  not  repeal  by  implication  a  former  act  upon  the  same  subject,  unless 
the  two  are  manifestly  inconsistent  with  and  repugnant  to  each  other,  or 
unless  a  clear  intention  is  disclosed  on  the  face  of  the  later  statute  to 
repeal  the  former  one. 

People  V.  Koenig,  9  App.  Div.  436;  41  N.  Y.  Supp.  283. 

People  V.  Westchester  County  Supervisors,  73  N.  Y.  173. 
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(chapter  908,  p.  795,  of  the  Laws  of  1896).  No  provision  of  the 
tax  law  which  expresses  any  intention  to  repeal  this  statute  is 
cited.  No  clause  of  the  tax  law  is  inconsistent  with  the  exemp- 
tion allowed  to  the  relator  by  this  statute.  In  section  3,  p.  797,  of 
the  tax  law,  is  contained  the  general  provision  whereby  all  real 
property  within  the  state  and  all  personal  property  situated  or 
owned  within  the  state  are  taxable,  unless  exempt  from  taxation 
by  law,  not  by  the  provisions  of  the  tax  law,  but  by  a  valid  law 
of  the  state  when  the  tax  law  was  passed.  The  relator  had  been 
for  60  years  and  upwards  an  educational  institution  in  the  city  of 
New  York.  It  had  been  encouraged  by  the  state  to  perform  im- 
portant educational  duties,  by  exemption  of  its  property  devoted 
to  the  purpose  from  taxation.  When  it  enlarged  its  sphere  of 
usefulness  by  the  construction  of  a  new  collegiate  building  in  a 
portion  of  the  city  of  New  York  better  adapted  for  the  purpose,  it 
proposed  to  retain  the  property  upon  which  its  old  buildings  had 
been  erected,  and  to  erect  upon  that  property  a  new  building,  a 
XX)rtion  of  which  was  to  be  applied  for  the  use  of  certain  schools 

Implied  Repeal  of  Statutes, — Continuea. 

People  V.  Palmer,  52  N.  Y.  83. 

This  rule  applies,  in  an  especial  manner,  where  the  former  enactment 
is  local  and  the  later  one  is  general. 

People  V.  Westchester  County  Supervisors,  yz  N.  Y.  173. 

Yet,  if  it  is  plain  that  the  legislature  meant  to  make  a  new  and  exclusive 
rule  for  the  whole  state  and  for  all  cases,  the  local  act  must  yield  to  the 
later  general  act. 

Id. 

A  repeal  by  implication  because  of  inconsistency  or  repugnancy  should 
never  be  declared  where  a  reasonable  construction  will  harmonize  the 
statutes  alleged  to  be  conflicting. 

People  V.  Crissey,  91  N.  Y.  616. 

Matter  of  the  Evergreens,  47  N.  Y.  216. 

It  is  only  in  cases  where  the  repugnancy  is  clear  and  manifest  and  the 
two  statutes  cannot  be  reconciled,  or  stand  together,  that  an  appeal  by 
implication  arises. 

Mark  v.  State,  97  N.  Y.  572. 

People  V.  Quigg,  59  N.  Y.  83. 
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connected  with  the  university,  and  the  remainder  of  the  new- 
building  to  be  rented,  by  which  an  income  could  be  received  for 
the  support  and  maintenance  of  its  work  of  education.  Upon  such 
a  change  in  its  method  being  proposed,  the  Legislature  amended 
its  charter  by  making  the  property  thus  employed  free  from  taxa- 
tion ;  and,  based  upon  such  exemption,  the  relator  carried  out  its 
plan,  and  erected  the  new  buildings  both  upon  its  new  site  and 
upon  the  site  before  used.  It  maintained  its  schools  of  law  and 
pedagogy  in  the  building  upon  the  old  site,  and  rented  the  re- 
maining portion  of  the  building  to  provide  funds  for  the  mainten- 
ance of  its  educational  department. 

There  can  be  no  question  but  that  the  Legislature  intended  by 
this  act  to  allow  the  relator  to  realize  from  the  ren  of  its  building 
upon  the  old  site  an  income,  and  this  quite  possibly  had  a  serious 
influence  in  justifying  the  trustees  of  the  university  in  incurring 
the  expenditure  made  necessary  by  its  change;  and,  this  legisla- 
tion having  induced  or  influenced  the  relator  in  making  the 
change,  it  could  hardly  be  anticipated  that  within  three  years 

Implied  Repeal  of  Statutes, — Continued. 

Aldinger  v.  Pugh,  57  Hun,  181;  32  St.  Rep.  513;  10  N.  Y.  Supp.  684; 
19  Civ.  Pro.  91. 

Repeals  by  implication  are  not  to  be  considered  as  intended,  unless  there 
is  a  clear  repugnancy  in  the  provisions  of  the  respective  statutes,  or  an 
obvious  design  revealed  to  supersede  the  provisions  of  the  prior  statute, 
leaving  it  no  office  to  perform. 

People  V.  Harris,  123  N.  Y.  70;  33  St.  Rep.  160. 

When  some  office  or  function  can  by  fair  construction  be  assigned  to 
both  acts  and  they  confer  different  powers  to  be  exercised  for  different 
purposes,  both  must  stand,  though  they  were  designed  to  operate  upon  the 
same  general  subject. 

Woods  V.  Madison  County  Supervisors,  136  N.  Y.  403;  32  N.  E.  loii. 

H  two  acts  are  manifestly  repugnant  and  tend  to  nullify  each  other, 
the  older  enactment  must  yield  to  the  later  statute. 

Lyddy  v.  Long  Island  City,  104  N.  Y.  218;  5  St.  Rep.  665;  25  Week. 
Dig.  ^ 

People  V.  McDonough,  28  Misc.  652;  60  N.  Y.  Supp.  45. 

Excelsior  Petroleum  Co.  v.  Embury,  67  Barb.  261. 

Where  there  is  no  direct  repugnancy  or  inconsistency  between  the  earlier 
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thereafter,  and  almost  before  the  new  buildings  were  completed, 
the  Legislature  could  have  intended  to  repeal  the  provision  which 
exempted  this  property  which  was  solely  used  for  educational 
purposes  from  taxation,  and  to  impose  upon  it  the  tax  which  is 
laid  upon  property  held  for  private  use  in  the  city  of  New  York. 
However  much  we  may  suppose  that  it  was  intended  to  establish 
a  uniform  system  of  taxation  throughout  the  state,  it  seems  to  ir.e 
that  if  the  Legislature  had  intended  to  thus  abolish  or  repeal  an 
exemption  that  had  been  allowed  to  a  particular  educational  in- 
stitution, based  upon  exceptional  conditions,  and  which  had  been 
acted  upon  by  the  institution,  some  express  language  would  have 
indicated  such  an  intention,  and  this  act,  which  had  been  passed 
but  a  short  time  before  by  the  Legislature,  would  have  been 
specified  among  those  repealed  by  the  act.  There  is  no  such  in- 
dication, however,  that  I  can  find  anywhere  in  the  tax  law.  Was 
this  property  of  the  relator,  then  in  its  possession,  and  then  used 
for  its  educational  purposes,  exempt  from  taxation  by  law  under 
the  amendment  of  the  charter  of  1893  ?    The  act  of  1893  expressly 
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and  the  later  law,  there  may  in  some  cases  be  an  implied  repeal. 

Matter  of  Troy  Press  Co.,  94,  App.  Div.  514;  88  N.  Y.  Supp.  115. 

People  V.  Gold  &  Stock  Telegraph  Co.,  98  N.  Y.  67. 

This  result  follows  where  the  later  act  revises,  amends  and  sums  up, 
the  whole  law  on  the  particular  subject  to  which  it  relates,  covering  all 
the  ground  treated  of  in  the  earlier  statute  and  adding  new  or  different 
provisions  and  thus  plainly  shows  that  it  was  intended  to  supersede  any 
and  all  prior  enactments  on  that  subject-matter  and  to  furnish  for  the 
future  in  itself  alone  the  whole  and  only  system  of  statute  law  applicable 
to  the  subject. 

Matter  of  Troy  Press  Co.,  94  App.  Div.  514,  88  N.  Y.  Supp.  115. 

McDermott  v.  Nassau  Electric  R.  Co.,  85  Hun,  422;  32  N.  Y.  Supp.  884. 

Although  repeal  by  implication  is  not  favored  and  is  not  allowed  save 
where  inconsistency  is  plain  and  unavoidable,  yet  a  subsequent  statute, 
making  a  different  provision  on  the  same  subject  is  not  to  be  construed  as 
an  explanatory  act,  but  an  implied  repeal  of  the  former,  so  far  as  the  pro- 
visions are  incompatible  with  each  other. 

People  V.  Van  Nort,  64  Barb.  205. 

Where  the  provisions  of  two  statutes  are  inconsistent,  the  later  must 
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says  that  this  propert)'  shall  be  exempt.  It  was,  when  the  tax 
law  of  1896  was  passed,  owned  by  the  relator,  used  by  it  as  author- 
ized by  the  amendment  of  1893,  ^^^  exempt  from  taxation.  Thus 
the  relator's  property  was  exempt  by  law  from  taxation,  and  was 
not  taxable  under  section  3  of  the  tax  law. 

It  is  claimed,  however,  by  the  learned  counsel  for  the  corpora- 
tion, which  claim  was  sustained  by  the  court  below,  that  by  the 
construction  given  to  the  tax  law  by  the  Court  of  Appeals  in 
Matter  of  Huntington's  Estate,  168  N.  Y.  399,  61  N.  E.  643,  it 
must  be  held  that  the  tax  law  repealed  by  implication'  this  amend- 
ment of  the  charter  of  the  relator.  That  there  is  a  clear  distinc- 
tion between  the  question  before  the  Court  of  Appeals  in  the 
Huntington  case  and  the  question  now  presented  is  apparent 
That  case  related  to  a  tax  imposed  upon  transfers  of  property  by 
will,  which  became  effectual  after  the  passage  of  the  act.  The 
learned  judge  of  the  Court  of  Appeals  who  delivered  the  pre- 
vailing opinion,  stating  the  contention  of  the  Comptroller,  which 
the  court  sustained,  says : 
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prevail  as  the  latest  exhibition  of  the  will  of  the  law-making  power  and 
impliedly  repeals  the  earlier. 

Matter  of  Washington  St.  Asylum  &  Park  R.  Co.,  115  N.  Y.  442;  26 
St.  Rep.  504. 

It  is  doubtful  whether,  under  section  33  of  the  statutory  construction 
law,  an  act  passed  by  the  legislature  repeals  by  implication  another  act 
passed  at  the  same  session. 

Weed  V.  Binghamton,  26  Misc.  208;  56  N.  Y.  Supp.  105. 

A  statute  which  refers  to  and  adopts  the  provisions  of  a  prior  statute  is 
not  repealed  by  the  subsequent  rejieal  of  the  prior  statute  and  the  pro- 
visions of  the  incorporated  statute  continue  in  force,  so  far  as  it  forms  a 
part  of  the  second  statute. 

Wick  V.  Ft.  Plain  &  R.  S.  R.  Co.,  2^  App.  Div.  577;  50  N.  Y.  Supp.  479. 

c.  Special  acts. 
Acts,  either  local,  special  or  private  in  their  character  are  subject  to  be 
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"That  contention  is  that  the  tax  law  was  such  a  revision  and  substitute 
for  all  former  statutes,  general  and  special,  upon  the  subject  of  exemption 
from  taxation,  as  to  supersede  and  repeal  them  by  implication;  thus  re- 
pealing, among  others,  the  provisions  of  the  special  acts  which  exempted 
the  property  of  the  Roosevelt  Hospital  and  the  Children's  Aid  Society,  and 
taking  from  these  societies  their  special  exemptions,  and  leaving  them  in 
the  class  enumerated  in  subdivision  7,  Sec.  4,  of  the  tax  law  [Laws  1896, 
p.  'j^^  c.  908] ;  and  thus  section  243,  added  by  the  act  of  1900  [Laws  1900, 
p.  917,  c.  382],  makes  the  legacies  to  them  taxable  transfers." 

The  question  thus  before  the  court  was  whether  an  exemption 
in  the  charter  of  the  corporation  which  generally  excepted  their 
property  from  taxation  was,  so  far  as  it  affected  a  transfer  of 
property  by  will,  repealed  by  implication.  The  provision  in  the 
charter  of  the  two  corporations  was  not  an  exemption  of  particu- 
lar property  from  taxation,  but  a  provision  by  which  the  property 
of  the  corporations  was  to  be  exempt  from  taxation,  and  the  ex- 
emption from  taxation  of  the  property  of  these  particular  cor- 
porations was  covered  by  subdivision  7  of  section  4  of  the  tax 
law  (Laws  1896,  p.  797,  c.  908),  which  in  terms  exempted  from 
taxation  the  property,  real  and  personal,  of  those  corporations. 
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qualified,  modified  or  repealed  by  subsequent  legislative  amendments 
thereto,  containing  provisions  conflicting  with  the  provisions  of  any 
prior  law  on  the  subject. 

Matter  of  Goddard,  94  N.  Y.  544. 

Such  acts  may  be  modified  or  repealed  by  repugnant  provisions  in  a 
later  local  or  special  act. 

IQ 

Generally,  a  special  statute  should  be  expressly  repealed.  It  is  passed  to 
serve  some  certain  purpose — ^and  is  an  exception  to  any  general  law  which, 
at  the  time  of  its  passage,  may  exist.  It  is  definite  in  its  design — and  its 
intention  is  clearly  manifest  to  the  enacting  legislature.  Future  legislatures 
can  repeal  it,  but  its  abrogation  should  be  beyond  all  doubt.  Courts  have, 
at  all  times,  frowned  upon  its  repeal  by  implication. 

People  V.  Coffee,  62  How.  Pi-.  445. 

It  is  a  familiar  rule  of  construction  that  where  a  general  act  conflicts 
with  a  special  act,  the  special  act  is  not  to  be  deemed  repealed  by  im- 
plication. 
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So  that,  under  the  provisions  of  section  4  of  the  tax  law,  all  of 
the  property  of  these  corporations  was  exempt  from  taxation. 
The  effect  of  article  10  of  the  tax  law,  which  applies  to  taxable 
transfers,  was  then  considered.  By  section  220,  p.  868,  of  that 
article,  a  tax  was  imposed  upon  the  transfer  of  any  property,  real 
or  personal,  to  persons  or  corporations  not  exempt  by  law  from 
taxation ;  and  section  243  of  the  act,  which  was  added  by  chapter 
382,  p.  917,  of  the  Laws  of  1900,  provides  that  "the  exemptions 
enumerated  in  section  4  of  the  tax  law,  of  which  this  article  is  a 
part,  shall  not  be  construed  as  being  applicable  in  any  manner  to 
the  provisions  of  article  10  hereof" ;  thus  indicating  an  intention 
by  the  Legislature  to  impose  a  tax  on  transfers  to  corporations 
whose  property  was  exempt  from  taxation  under  section  4  of  the 
tax  law.  Thus  by  section  4  of  the  tax  law  the  provisions  of  the 
charter  of  these  two  corporations  before  the  court  in  the  Hunt- 
ington case,  which  affected  the  liability  of  the  property  to  taxa- 
tion, were  incorporated  in  the  tax  law,  and  the  property  of  these 
corporations  declared  exempt  from  taxation.  Before  section  243 
was  added  to  the  tax  law  by  the  act  of  1900,  a  bequest  or  devise 

• 
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Brown  v.  Duane,  60  Hun,  98;  y;  St.  Rep.  691;  14  N.  Y.  Supp.  4Sa 

And  a  fortiori  is  this  rule  applicable  to  a  mere  amendment  of  a  prior 
general  law. 

People  V.  Keller,  31  App.  Div.  248;  52  N.  Y.  Supp.  950. 

So  far  as  a  later  special  statute  is  necessarily  inconsistent  with  an 
earlier  general  statute,  the  provisions  of  the  former  are  paramount. 

Matter  of  Muiiay  Hill  Bank,  153  N.  Y.  199;  47  N.  £.  298;  26  Civ. 
Pro.  323. 

A  general  statute  will  not  by  implication  have  the  effect  to  defeat  the 
operation  of  a  special  and  local  one,  unless  it  is  manifest  that  such  was 
the  legislative  intent 

Reynolds  v.  Niagara  Falls,  81  Hun,  353;  63  St.  Rep.  118;  30  N.  Y. 
Supp.  954 

A  special  and  local  act  is  not  repealed  or  modified  by  a  later  general  one ; 
unless  some  specific  words  plainly  disclose  that  intention. 

People  V.  N.  Y.  Catholic  Protectory,  loi  N.  Y.  195;  4  N.  E.  177. 

Laws,  special  and  local  in  their  application,  are  not  deemed  repealed  by 
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to  a  coq^oration  whose  property  was  thus  exempt  by  law  from 
taxation  was  not  taxable;  but  by  that  section  the  Legislature 
clearly  intended  to  impose  in  the  future  a  tax  upon  devises  or  be- 
quests to  such  corporations,  and  it  was  in  that  relation  that  the 
court  held  that,  as  the  Legislature  had  evidently  intended  to  in- 
clude within  its  provisions  the  exemption  from  taxation  of  the 
property  of  all  benevolent  and  charitable  corporations,  and  had 
then  provided  that  a  transfer  to  a  corporation  which  was  thus 
exempt  by  the  provisions  of  section  4  of  the  act  should  not  be 
exempt  from  payment  of  a  transfer  tax  under  article  10  of  the 
law,  the  tax  was  enforceable.  But  here  we  have  a  very  different 
situation.  The  Legislature  has  exempted  from  taxation,  not  the 
general  property  of  this  corporation,  but  certain  specific  real  prop- 
erty then  owned  by  the  corporation,  a  portion  of  which  was  to  be 
used  for  its  schools,  and  a  portion  to  be  rented,  and  the  rents  ap- 
plied for  the  maintenance  of  the  university ;  and,  in  view  of  this 
situation,  the  Legislature  had  expressly  provided  that  the  real 
property,  when  so  used,  should  be  exempt  from  taxation.  There 
certainly  is  nothing  in  the  tax  law,  as  I  read  it,  to  indicate  an  in- 
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general  legislation,  except  upon  the  clearest  manifestation  of  an  intent  by 
the  legislature  to  effect  such  repeal  and,  ordinarily,  an  express  repeal  by 
some  intelligent  reference  to  the  special  act  is  necessary  to  accomplish 
that  end. 

People  V.  Quigg,  59  N.  Y.  83. 

People  V.  Gold  &  Stock  Telegraph  Co.,  98  N.  Y.  67. 

Such  is  the  rule,  even  though  the  general  law  contains  a  general  repeal- 
ing clause  as  to  inconsistent  legislation. 

Aldinger  v.  Pugh,  57  Hun,  181;  32  St.  Rep. '513;  10  N.  Y.  Supp.  684; 
19  Civ.   Pro.  91. 

A  general  law  will  not,  in  the  absence  of  a  very  evident  intent  appear- 
ing by  the  terms  of  the  act  itself,  abrogate  or  change  the  provisions  of  a 
special  law  passed  for  particular  cases,  constituting  a  class  by  them- 
selves, for  which  the  general  laws  of  the  state  do  not  profess  to  provide. 

Matter  of  Delaware  &  Hudson  Canal  Co.,  69  N.  Y.  209. 

A  special  statute  providing  for  a  particular  case,  or  applicable  to  a 
particular  locality,  is  not  repealed  by  a  statute,  general  in  its  terms  and 
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tention  of  the  Legislature  to  repeal  this  special  law  relating  to 
this  piece  of  property  held  under  these  special  and  peculiar  con- 
ditions; and  there  is  nothing  in  the  prevailing  opinion  in  the 
Huntington  case  which,  as  I  read  it,  applies  to  such  a  condition. 
Thus,  Judge  Landon,  in  summing  up  the  general  effect  of  the  tax 
law,  says: 


"The  general  rule  of  the  liability  to  taxation  of  all  property  within  the 
state  was  preserved,  and  the  exemptions  classified  in  such  comprehensive 
phrase  as  to  make  all  prior  private  and  special  exemptions  unnecessary, 
so  far  as  the  general  act  conferred  the  same  exemptions  as  the  special 
and  private  acts. 


tt 


But  this  relates  to  a  general  exemption  from  taxation  of  the 
property  of  particular  individuals  or  corporations,  and  not  to  an 
act  which,  because  of  special  existing  conditions,  conferred  upon  a 
specific  piece  of  property  exemption  from  taxation.  There  is 
nothing  in  the  tax  law  which  affected  this  particular  property 
held  bv  the  relator. 
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application,  unless  the  intention  of  the  legislature  to  repeal  or  alter  the 
special  law  is  manifest,  although  the  terms  of  the  general  act  would,  if 
strictly  construed,  but  for  the  special  law,  include  the  case  or  cases  pro- 
vided for  by  it. 

Casterton  v.  Town  of  Vienna,  163  N.  Y.  368;  57  N.  E.  622 

Matter  of  Dobson,  146  N.  Y.  357;  40  N.  E.  988. 

Buffalo  Cemetery  Ass'n.  v.  Buffalo,  118  N.  Y.  61 ;  22  N.  E.  962. 

Nor  in  such  a  case  is  the  special  act  partially  repealed  or  amended  as  to 
some  of  its  provisions  by  the  general  act. 

Matter  of  Commissioners  of  Central  Park,  50  N.  Y.  493. 

This  is  but  the  application  of  the  larger  rule  that  a  statute  is  not  to  be 
deemed  repealed  by  implication  by  a  subsequent  act  upon  the  same  sub- 
ject, unless  the  two  are  manifestly  inconsistent  with,  and  repugnant  to 
each  other,  or  unless  a  clear  intention  is  disclosed,  on  the  face  of  the  later 
statute,  to  repeal  the  former  one. 

McKenna  v.  Edmundstone,  91  N.  Y.  231. 
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1904]  People  V.  Wells,  et  al. 

Subdivision  7  of  section  4  of  the  act  would  exempt  the  real 
property  of  the  relator  so  far  as  it  was  exclusively  used  for  edu- 
cational purposes,  but  it  did  not  contain  the  same  exemption  as 
the  amendment  of  the  charter  of  the  relator  of  1893.  The  pro- 
visions of  subdivision  7  of  section  4  of  the  tax  law,  which  exempt- 
ed the  property  of  a  college,  incorporated  academy,  or  other 
seminary  of  learning  from  taxation,  were  adapted  from  the  Re- 
vised Statutes  (i  Rev.  St.  [ist  Ed.]  p.  388,  pt.  i,  c.  13,  tit.  i,  Sec. 
4,  as  amended  by  chapter  397,  p.  571,  of  the  Laws  of  1883)  ;  and 
the  exemption  inserted  in  this  section  is  substantially  that  con- 
tained in  the  provision  of  the  Revised  Statutes  before  the  enact- 
ment of  the  tax  law.  This  exempted  from  taxation  only  the 
property  in  actual  use  for  a  college,  incorporated  academy,  or 
other  seminary  of  learning.  The  amendment  of  the  charter  of 
the  relator  by  the  act  of  1893  for  special  reasons  ejxempted  from 
taxation  this  property  of  the  relator;  and  certainly  it  cannot  be 
said  that  the  Legislature,  by  simply  re-enacting  the  provision  of 
law  that  was  in  force  when  the  statute  of  1893  was  passed,  in- 
tended to  repeal  the  act  of  1893.     I  do  not  understand  that  the 
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This  rule  applies,  although  the  more  general  statute  does  not  embrace 
the  whole  territory  of  the  state. 

Id. 

The  principle  that  the  provisions  of  a  special,  local  or  private  act  are 
not  affected  or  repealed  by  the  enactment  of  a  subsequent  general  law, 
containing  repugnant  provisions,  has  no  application  where  the  subsequent 
law  is  local  or  private. 

Matter  of  GoddarJ,  94  N.  Y.  544. 

It  is  well-settled  that  a  general  statute,  without  negative  words,  will  not 
repeal,  by  implication  from  their  repugnancy,  the  provisions  of  a  former 
one,  which  is  special  or  local,  unless  there  is  something  in  the  general 
law,  or  in  the  course  of  legislation  upon  its  subject  matter,  that  makes  it 
manifest  that  the  legislature  contemplated  and  intended  a  repeal. 

Weed  V.  Binghamton,  26  Misc.  208;  56  N.  Y.  Supp.  105. 

People  V.  Keller,  35  App.  Div.  493;  54  N.  Y.  Supp.  loii. 

One  of  the  tests  frequently  resorted  to  to  ascertain  whether  there  is  a 
repeal  by  implication,  is  to  inquire  whether  the  special  and  general  acts 
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Court  of  Appeals  has  by  the  Huntington  case  intended  to  abro- 
gate the  rule  that  laws  special  and  local  in  their  application  are 
not  deemed  repealed  by  general  legislation,  except  upon  the 
clearest  manifestation  of  an  intent  by  the  Legislature  to  effect 
such  repeal  (People  ex  rel.  Leet  v.  Keller,  157  N.  Y.  90,  51  N.  E. 
431 ;  People  v.  Quigg,  59  N.  Y.  83;  Devlin  v.  Devlin,  69  N.  Y. 
212;  Buffalo  Cemetery  Ass'n  v.  Buffalo,  118  N.  Y.  61,  22  N.  E. 
962),  or  that  the  effect  of  the  revision  of  the  statutes  by  a  re- 
enactment  of  previous  statutes  would  operate  as  a  continuance  of 
the  former  statute,  instead  of  a  repeal  and  new  enactment  (Inger- 
soll  V.  Nassau  Electric  R.  Co.,  157  N.  Y.  453,  52  N.  E.  545,  43 
L.  R.  A.  236). 

My  conclusion,  therefore,  is  that  the  amendment  of  the  charter 
of  the  relator  by  the  act  of  1893  was  not  repealed  by  the  tax  law, 
and  that  this  specific  property  of  the  relator  was  exempt  from 
taxation. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  supersede  the  writ 
of  certiorari  denied,  with  $10  costs.    All  concur. 

Implied  Repeal  of  Statutes, — Continued. 

may  both  be  executed  without  involving  repugnancy  of  rights  or  remedies. 

People  V.  Jaehne,  103  N.  Y.  182;  3  St.  Rep.  11;  4  N.  Y.  Crim,  478. 

In  some  cases  the  question  has  been  solved  by  holding  that  the  general 
act  was  intended  to  declare  a  general  rule  governing  cases  not  already 
provided  for  and  that  a  prior  special  statute  on  the  same  subject,  operat- 
ing upon  a  single  person  or  class  of  persons,  or  within  a  limited  territory, 
should  be  treated  as  if  specially  excepted  from  the  operation  of  the  general 
law. 

Id. 

It  will  be  found  on  examining  the  cases  in  which  the  courts  have  held 
that  a  special  law  was  not  repealed  by  a  subsequent  general  law  on  the 
same  subject,  that  they  are,  as  a  general  rule,  cases  where  the  legislature 
was  not  dealing  directly  with  the  subject  of  the  prior  law  and  it  was  not 
in  the  mind  of  the  legislature  when  the  general  law  was  enacted,  or  where 
the  special  law  was  part  of  a  system  of  local  administration,  or  where  it 
was  possible  to  assign  a  reasonable  motive  for  retaining  the  special  and 
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peculiar  provisions  of  the  special  act,  notwithstanding  the  enactment  of  a 
subsequent  general  rule  covering  the  same  subject. 

Id. 

Power  conferred  by  statute  for  a  special  purpose  and  applicable  to  a 
particular  case  is  not  taken  away  by  the  passage  of  a  subsequent  statute 
general  in  its  language  and  in  its  scope  and  application.  The  power  is 
deemed  to  be  repealed  only  when  the  language  of  the  latter  discloses  such 
an  intention,  or  when  the  two  enactments  are  so  repugnant  to  each  other 
that  both  cannot  stand. 

Coxe  V.  State,  144  N.  Y.  396;  63  St.  Rep.  642;  39  N.  E.  400. 

It  is  a  well-settled  principle  of  statutory  construction  that  a  general 
statute  covering  the  same  subject-matter  and  containing  new  provisions 
and  manifestly  designed  by  the  legislature  to  embrace  the  entire  law 
upon  the  subject,  operates  to  repeal  by  implication  a  former  general  or 
special  statute,  even  though  the  two  are  not  repugnant. 

Barker  v.  Floyd,  Town  of,  61  App.  Div.  92;  69  N.  Y.  Supp.  1109. 

Casterton  v.  Vienna,  Town  of,  17  App.  Div.  94;  44  N.  Y.  Supp.  868. 

In  order  to  avoid  a  repeal  by  implication,  a  subsequent  particular  pro- 
vision is  regarded  as  an  exception  to  a  prior  general  provision,  i.  e.,  it  is 
regarded  as  modifying  the  prior  in  some  particular  respect,  or  taking  cer- 
tain things  out  of  its  operation. 

Matter  of  Murray  Hill  Bank,  153  N.  Y.  199;  47  N.  E.  298;  26  Civ. 
Pro.  323. 

Where  both  acts  were  before  the  legislature  at  the  same  time  and  were 
passed  at  the  same  session,  the  general  law  should  not  be  held  to  repeal 
the  special  one  by  implication. 

Deposit,  Village  of,  v.  Vail,  5  Hun,  310. 

When,  by  any  reasonable  or  fair  construction,  the  two  enactments  can 
be  made  to  work  together  and  each  can  be  made  to  accomplish  a  different 
and  independent  result,  a  special  or  local  statute  will  not  be  affected  by  a 
subsequent  genera]  law  relating  to  the  same  general  subject. 

Matter  of  Dobson,  146  N.  Y.  357 ;  40  N.  E.  988. 

Parker  v.  Elmira,  C.  &  N.  R.  Co.,  165  N.  Y.  274;  59  N.  E.  81. 

d.  Revision  or  consolidation. 

Where  a  revising  statute  has  covered  the  whole  subject-matter  of  ante- 
cedent statutes,  it  must  be  deemed  to  contain  the  entire  law  on  the  subject 
and  to  work  the  repeal  of  all  previous  legislation  touching  it. 

People  V.  Jefferson  County  Canvassers,  143  N.  Y.  84;  37  N.  E.  649. 
Matter  of  Buffalo,  46  St.  Rep.  81. 

Reinhardt  v.  Fritzsche,  69  Hun,  565 ;  53  St.  Rep.  251 ;  23  N.  Y.  Supp. 
958. 
A  subsequent  statute  revising  the  whole  subject-matter  of  prior  laws 
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and   evidently   intended   as   a   substitute   for  them   impliedly   repeals   the 
former  enactments  without  any  express  provision  to  that  effect. 

Matter  of  N.  Y.  Institution  for  Deaf  and  Dumb,  121  N.  Y.  234;  24  N.  E. 
378;  30  St.  Rep.  921. 

Where  prior  statutes  are  consolidated  into  one  act,  any  part  of  the  prior 
statutes  omitted  must  be  deemed  to  have  been  repealed,  although  the 
matter  omitted  is  in  no  way  provided  for  in  the  new  law. 

Id. 

It  is  true  that  the  repeal  of  a  statute  by  implication  is  not  favored  in 
law,  but  where  the  subject-matter  of  a  former  enactment  is  entirely 
covered  and  embraced  in  the  subsequent  statute,  the  former  statute  will 
be  held  to  be  repealed  by  necessary  implication. 

People  V.  Coler,  65  App.  Div.  217;  72  N.  Y.  Supp.  564. 

People  V.  Vosburgh,  76  Hun,  562;  28  N.  Y.  Supp.  208. 

Even  if  the  subsequent  statute  be  not  repugnant,  in  all  its  provisions,  to 
a  prior  one,  yet  if  the  latter  statute  was  clearly  intended  to  prescribe  the 
only  rule  which  should  govern  in  the  case  provided  for,  it  repeals  the 
original  act. 

Excelsior  Petroleum  Co.  v.  Embury,  67  Barb.  261. 

Dexter  &  L.  Plank  Road  Co.  v.  Allen,  16  Barb.  15. 

Matter  of  N.  Y.  Institution  for  Deaf  and  Dumb,  121  N.  Y.  234;  24  N.  E. 
378;  30  St.  Rep.  921. 

Although  a  law  covers  the  whole  subject-matter  of  a  prior  statute,  if  it 
omits  to  repeal  the  former  and  expressly  declares  in  its  title  that  it  is 
supplementary  thereto,  the  prior  statute  is  continued  in  force,  so  far  as  it 
is  not  repugnant  to  and  so  far  as  it  may  be  necessary  to  punish  crimes 
committed  before  the  enactment  of  the  subsequent  law. 

People  V.  Harris,  123  N.  Y.  70;  25  N.  E.  317;  33  St.  Rep.  160. 

When  a  new  law  covers  the  whole  subject-matter  of  an  old  one,  adds 
new  offenses  and  prescribes  different  penalties  for  those  enumerated  in 
the  old  law,  such  former  law  is  repealed  by  implication. 

People  v.  Qeary,  13  Misc.  546;  35  N.  Y.  Supp.  588. 

e.  Amendment. 

It  has  been  settled  for  many  years  in  this  state  that  when  the  legislature 
passes  an  act  declaring  that  a  previous  act,  or  some  part  of  the  same,  shall 
be  amended  "so  as  to  read  as  follows,"  the  earlier  act  is  not  deemed  to 
have  been  repealed  by  the  later  one. 

Mortimer  v.  Chambers,  63  Hun,  335;  43  St.  Rep.  365;  17  N.  Y.  Supp. 

374. 

The  effect  upon  a  prior  statute  of  a  subsequent  amendment  "so  as  to 
read  as  follows"  is  not  to  be  determined  in  all  cases  by  any  fixed  and 
absolute  rule,  but  frequently  becomes  a  question  of  legislative  intent  to  be 
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determined  from  the  nature  and  language  of  the  amendment,  from  other 
acts  passed  at  or  about  the  same  time  and  from  all  the  circumstances  of 
the  case. 

* 

Bank  of  Metropolis  v.  Faber,  150  N.  Y.  200;  44  N.  E.  779. 

When  a  statute  amends  a  former  statute  "so  as  to  read  as  follows/'  it 
operates  as  a  repeal  by  implication  of  inconsistent  provisions  in  the  former 
law  and  of  provisions  omitted  in  the  amended  law. 

Matter  of  Prime,  136  N.  Y.  347;  32  N.  E.  1091. 

An  act  which  amends  an  existing  statute  "so  as  to  read  as  follows," 
thereupon  enacting  a  new  and  substituted  provision,  repeals  all  of  the 
former  statute  omitted  from  the  act  as  amended. 

Bock  V.  New  York,  31  Misc.  55;  64  N.  Y.  Supp.  ^^^. 

Where  the  amended  act  re-enacts  provisions  in  the  former  law,  either 
ipsissimis  verbis  or  by  the  use  of  equivalent,  though  different,  words,  the 
law  will  be  regarded  as  having  been  continuous  and  the  new  enactment 
as  to  such  parts  will  not  operate  as  a  repeal  so  as  to  effect  a  duty  accrued 
under  the  prior  law,  although,  as  to  all  new  transactions,  the  later  law 
will  be  referred  to  as  the  ground  of  obligation. 

Matter  of  Prime,  136  N.  Y.  347;  ^  N.  E.  1091. 

A  statute  which  is  amended  and  re-enacted  so  as  to  read  as  prescribed 
in  the  amendatory  statute  is  thereby  wholly  annulled  as  to  all  future  cases 
and,  except  as  to  rights  and  duties  already  existing,  becomes  merged  and 
incorporated  in  the  later  statute. 

Bock  V.  New  York,  31  Misc.  SS;  64  N.  Y.  Supp.  T?!- 

Where  a  subsequent  act  amends  "to  read  as  follows"  a  prior  act,  with- 
out noticing  the  fact  that  an  intermediate  act  amended  such  prior  act  by 
inserting  a  new  clause,  such  new  clause  is  repealed,  if  it  be  not  embodied 
in  the  later  act. 

Griggs  V.  Guinn,  29  Abb.  N.  C.  144;  21  N.  Y.  Supp.  451;  23  Civ. 
Pro.  46. 

f.  Specific  cases. 

A  mechanic's  lien  law  for  the  city  of  New  York  is  not  repealed  by  im- 
plication by  the  enactment  of  a  lien  law  for  the  cities  of  the  state. 

The'  intent  of  the  legislature  in  passing  the  latter  act  to  repeal  the 
former  is  not  sufficiently  shown  by  the  fact  that  the  city  of  Buffalo  is 
-expressly  excluded  from  its  provisions. 

McKenna  v.  Edmundstone,  91  N.  Y.  231. 

The  provision  of  an  act  regulating  the  opening  of  streets  in  the  city  of 
New  York  which  declares  that  the  reports  of  commissioners  of  estimate 
and  assessment,  appointed  under  it,  when  confined,  shall  be  final  and  con- 


144  VOLUME  XV. 


Implied  Repeal  of  Statutes, — Continued. 


elusive,  is  not  repealed  or  affected  by  the  general  provisions  of  the  Code 
prescribing  the  jurisdiction  of  the  Court  of  Appeals. 

Matter  of  Commissioners  of  Central  Park,  50  N.  Y.  493. 

After  the  legislature  has  passed -two  acts  to  provide  for  the  sale  of  the 
real  estate  of  a  rural  cemetery  association  to  pay  its  debts  and  elaborate 
proceedings  have  been  instituted  and  prosecuted  to  judgment  for  that 
purpose,  an  intention  to  repeal  such  acts  and  abrogate  the  proceeding^ 
founded  thereon  will  not  be  adopted  by  implication,  nor  from  general  or 
equivocal  words. 

Matter  of  The  Evergreens,  47  N.  Y.  216. 

Nor  will  such  special  acts  be  deemed  repealed  by  the  general  clause  of  a 
subsequent  general  law  repealing  all  acts  and  parts  of  acts  inconsistent 
therewith. 

Id. 

As  it  was  the  legislative  intention  that  the  Consolidation  Act  should 
contain  the  whole  statute  law  applicable  to  the  city  of  New  York,  all  prior 
special  and  local  laws  relating  to  said  city  were  superseded  thereby. 

Matter  of  N.  Y.  Institution  for  Deaf  and  Dumb,  121  N.  Y.  234;  24  N.  E. 
378;  30  St.  Rep.  921. 

From  a  provision  in  a  revision  of  a  city  charter  that  such  provisions  of 
the  former  charter  as  are  not  .inconsistent  with  the  provisons  of  the  re- 
vised charter  are  to  be  construed  with  and  made  applicable  thereto,  a  clear 
implication  arises  that  such  parts  of  the  original  charter  as  are  repugnant 
to  the  provisions  of  the  amended  charter  are  intended  to  be  repealed. 

Lyddy  v.  Long  Island  City,  104  N.  Y.  218;  10  N.  E.  155. 

The  provisions  of  the  Croton  Aqueduct  Act  in  regard  to  the  appoint- 
ment of  inspectors  and  superintendents  was  not  repealed  by  the  general 
civil  service  act. 

Brown  v.  Duane,  60  Hun,  98;  37  St.  Rep.  691 ;  14  N.  Y.  Supp.  45a 

Section  892  of  the  Code  of  Criminal  Procedure,  providing,  in  general 
terms  for  the  whole  state,  that  vagrants,  if  improper  persons  to  be  com- 
mitted to  the  poorhouse,  must  be  committed  to  the  county  jail,  did  not 
repeal  by  implication  existing  acts,  applicable  to  particular  counties,  pro- 
viding other  places  for  their  confinement. 

People  V.  Baker,  10  Abb.  N.  C.  ^10. 

Where  a  local  and  special  statute,  as,  for  example,  a  city  charter,  covers 
the  entire  ground  and  constitutes  a  complete  system  of  provisions  and 
regulations,  which  the  general  statute,  if  allowed  to  operate,  would  alter, 
the  settled  rule  is  that  it  is  not  to  be  deemed  repealed,  except  the  intent 
to  repeal  is  clearly  manifested. 

People  V.  Keller,  157  N.  Y.  90;  51  N.  E.  431. 

The  provision  of  the  charter  of  the  city  of  Lockport  which  permits  its 
commissioners  of  deeds  to  exercise  their  official  power  beyond  its  municipal 
limits  is  deemed  in  force  notwithstanding  the  subsequent  enactment  of 
section  86  of  the  executive  law. 
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Reynolds  v.  Niagara  Falls,  81  Hun,  353;  63  St  Rep.  118;  30  N.  Y. 
Supp.  954. 

The  provisions  of  a  general  act  relating  to  notice  of  actions  against 
municipal  corporations  are  not  repealed  by  implication  by  provisions  in 
that  regard  contained  in  the  revised  charter  of  a  city. 

Walsh  V.  Buffalo,  92  Hun,  438;  ^2  St.  Rep.  99;  3^  N.  Y.  Supp.  997. 

General  acts  should  be  construed  as  not  repealing  or  affecting  the  pro- 
visions of  charters  of  municipal  corporations. 

Matter  of  Dobson,  146  N.  Y.  357;  40  N.  E.  988. 

This  rule,  however,  does  not  obtain  where  the  intention  of  the  legisla- 
ture to  repeal  or  modify  the  special  law  or  the  charter  is  clear  and 
manifest. 

Matter  of  Dobson,  146  N:  Y.  357;  40  N.  E.  988. 

The  section  of  the  Lockport  city  charter  in  relation  to  voting  was  not 
impliedly  repealed  by  the  general  election  law. 

People  V.  Carson,  10  Misc.  237;  30  N.  Y.  Supp.  817. 

The  provisions  of  the  Buffalo  city  charter  directing  the  keeper  of  the 
Erie  County  Penitentiary  to  pay  over  such  fines  as  he  should  collect  to 
the  city  treasurer  of  Buffalo  was  impliedly  repealed  by  the  passage  of  the 
county  law  requiring  any  county  officer  who  shall  receive  any  such  fines 
to  pay  them  to  the  county  treasurer. 

Buffalo  V.  Neal,  86  Hun,  T(i\  33  N.  Y.  Supp.  346. 

A  temporary  act  authorizing  the  erection  of  a  particular  town  hall  was 
superseded  by  the  town  law  prescribing  a  general  uniform  rule  upon  the 
subject. 

Barker  v.  Floyd,  Town  of,  61  App.  Div.  92;  69  N.  Y.  Supp.  1109. 

The  provision  of  a  special  law,  making  the  consent  of  the  board  of 
trustees  a  prerequisite  to  the  renewal  of  water  bonds  by  the  water  com- 
missioners of  a  certain  village,  was  not  impliedly  repealed  by  the  general 
municipal  law. 

People  V.  Parmerter,  158  N.  Y.  385;  53  N.  E.  40. 

It  is  authoritatively  settled  that  general  acts  are  ordinarily  held  not  10 
repeal  the  provisions  of  charters  granted  to  municipal  corporations  or 
special  acts  passed  for  their  benefit,  though  conflicting  with  the  general 
provision. 

Woodside  Water  Co.  v.  Long  Island  City,  23  App.  Div."  78;  48  N.  Y. 
Supp.  686. 

In  so  far  as  the  banking  law,  being  a  special  and  later  statute  applying 
to  banking  and  kindred  corporations  only,  is  necessarily  inconsistent  with 
the  general  provisions  of  the  Code  regulating  the  voluntary  dissolution 
of  all  corporations,  the  provisions  of  the  former  must  be  regarded  as  an 
exception  to  the  earlier  and  general  provision. 

Matter  of  Murray  Hill  Bank,  153  N.  Y.  199;  47  N.  E.  298. 
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BARSON  et  al.  v.  MULLIGAN  et  al. 


[44  Misc.  26;  Sg  N.  Y.  Supp.  704.] 


(Supreme  Court,  Special  Term,  New  Ygrk  County.    June,  1904.) 


Ejectment— G)STs. 

On  the  first  trial  in  ejectment,  judgment  was  entered  on  a  verdict 
directed  for  plaintiffs,  which  judgment  was  reversed  by  the  Ap- 
pellate Division,  with  costs  to  defendants  to  abide  the  event.  On  the 
second  trial  a  judgment  entered  on  a  verdict  directed  for  plaintiffs 
was  affirmed  by  the  Appellate  Division,  and,  on  a  third  trial  obtained 
by  defendants,  under  Code  Civ.  Proc.  Sec.  1525,  on  payment  of  costs, 
a  verdict  was  rendered  for  defendants.  Held,  on  motion  for  retaxa- 
tion  of  costs,  that  the  identity  of  the  original  action  was  not  affected 


Note — Costs  in  Ejectment. 

The  costs  in  ejectment  cases  generally  are  regulated  by  Sec,  3228  and 
Sec.  3229  of  the  Code  of  Civil  Procedure. 

The  court,  at  any  time  within  three  years  after  such  a  judgment  is 
rendered,  and  the  judgment  roll  is  filed,  upon  the  application  of  the  party 
against  whom  it  was  rendered,  his  heir,  devisee,  or  assignee,  and  upon 
payment  of  all  costs,  *  *  *  must  make  an  order  vacating  the  judg- 
ment, and  granting  a  new  trial  in  the  action.    *    *    * 

Code  Civ.  Proc.  Sec.  1525. 

On  granting  a  new  trial  under  Sec.  1525  of  the  Code  a  party  is  com- 
pelled  to  pay  "all  costs,"  and  this  has  been  held  to  include  an  extra 
allowance. 
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by  the  order  for  a  new  trial  made  under  Code  Civ.  Proc.  Sec.  1525, 
and  that,  as  the  event  had  been  in  favor  of  defendants,  plaintiffs  were 
liable  for  the  costs  and  disbursements  of  the  first  appeal. 

Action  by  William  G.  Barson  and  others  against  Agnes  K.  M. 
Mulligan  and  others.  Verdict  for  defendants.  Motion  for  re- 
taxation  of  costs.   Denied. 

Forster  &  Speir  (Henry  A.  Forster,  of  counsel),  for  motion. 
William  G.  Mulligan,  opposed. 

GiEGERiCH,  J.  In  an  action  of  ejectment  there  have  been  three 
trials,  and  this  motion  for  a  retaxation  brings  up  the  question 
whether  the  clerk  was  right  in  taxing,  as  he  did,  the  costs  and 
disbursements  of  the  first  appeal  to  the  Appellate  Division.  The 
course  of  the  litigation  has  been  as  follows :  Upon  the  first  trial 
a  verdict  was  directed  for  the  plaintiffs,  but  upon  appeal  to  the 
Appellate  Division  the  judgment  entered  thereon  was  reversed, 
"with  costs  to  the  appellants  to  abide  the  event."  66  App.  Div. 
486,  73  N.  Y.  Supp.  262.    The  costs  thus  awarded  are  the  ones  in 

Costs  in  Ejectment, — Continued. 

Wing  V.  De  Le  Rionda,  37  St.  Rep.  404;  13  N.  Y.  Supp.  793;  20  Civ. 
Proc.  183. 

The  fact  that  the  issue  in  ejectment  involves  only  questions  of  boundary 
does  not  deprive  plaintiff,  upon  recovery,  of  his  right  to  costs. 

Lcprell  V.  Kleinschmidt,  112  N.  Y.  364;  19  N.  E.  812;  21  St.  Rep.  30. 

Where  a  mortgagee  defends  the  mortgagor's  title  in  an  action  of  eject- 
ment without  becoming  a  party,  he  is  liable  for  subsequently  accrued 
costs,  in  the  event  of  a  judgment  against  defendant,  as  being  the  real 
party  in  interest. 

Sand  v.  Church,  6  Ann.  Cas.  45;  32  App.  Div.  139;  52  N.  Y.  Supp. 
854;  27  Civ,  Proc.  405. 
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controversy.  At  the  second  trial  a  verdict  was  again  directed  for 
the  plaintiffs,  and  the  judgment  thereon  was  affirmed  by  the 
Appellate  Division.  Thereafter  the  defendants  moved  for  a  new 
trial  under  section  1525  of  the  Code  of  Civil  Procedure,  and  ob- 
tained an  order  granting  such  trial  upon  payment  of  all  costs.  40 
Misc.  470,  82  N.  Y.  Supp.  677.  The  new  trial  thus  obtained  re- 
sulted in  the  direction  of  a  verdict  in  favor  of  the  defendants,  and 
upon  the  taxation  the  clerk  allowed  the  costs  and  disbursements 
of  the  first  appeal  to  the  Appellate  Division,  which  were  awarded 
in  the  manner  above  stated.  In  support  of  the  motion^  reliance  is 
placed  on  certain  expressions  of  the  Court  of  Appeals  in  Wing  v. 
De  La  Rionda,  131  N.  Y.  422,  431,  30  N.  E.  243,  245,  where,  in 
reaching  the  conclusion  that  a  second  extra  allowance  could  be 
allowed  on  a  second  trial  obtained  under  the  section  in  question, 
the  court  said : 

"In  taking  a  new  trial  under  such  circumstances,  and  by  virtue  of  the 
statute,  the  party  availing  himself  of  the  privilege  in  effect  commences  or 
causes  the  commencement  of  a  new  action.  *  *  *  Thus  the  new  trial 
taken  under  the  statute  was,  as  I  have  said,  in  effect  the  bringing  of  a 
new  action." 


Costs  in  Ejectment,— Continued. 


In  ejectment,  where  the  defendant  succeeds  and  the  value  of  the  prop- 
erty does  not  appear,  an  extra  allowance  should  be  based  upon  the  amount 
of  damages  claimed  by  the  plaintiff. 

Rank  v.  Grote,  18  J.  &  S.  275. 

Where  the  defendant  is  entitled  to  an  allowance  it  should,  where  the 
value  is  shown,  be  based  upon  the  value  of  all  the  premises  involved  in 
the  pleadings. 

Burton  v.  Tremper,  10  St.  Rep.  629;  27  Week.  Dig.  246. 

In  an  action  of  ejectment,  by  vendor  against  vendee,  for  default  in  pay- 
ment of  purchase  money,  the  defendant  in  case  of  success,  is  entitled  to 
costs. 

Cythe  v.  La  Fontain,  51  Barb.  186. 
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The  argument  based  upon  this  decision  is  that  a  new  bill  of 
costs  and  a  new  extra  allowance  may  be  recovered  in  the  second 
action  obtained  under  the  statute,  as  if  a  new  action  had  been 
brought,  and  consequently  no  part  of  the  costs  of  the  former 
trials  or  appeals  can  be  recovered,  because  the  costs  of  one  action 
cannot  be  recovered  in  another  action.  In  the  more  recent  de- 
cision made  in  Brown  v.  Root  Mfg.  Co.,  148  N.  Y.  294,  296,  297, 
42  N.  E.  720,  the  Court  of  Appeals  has  taken  occasion  to  point 
out  that  the  language  above  quoted  from  Wing  v.  De  La  Rionda 
should  not  be  taken  in  too  broad  a  sense,  saying,  "the  judgment 
only  is  vacated,  and  the  new  trial  which  is  granted  must  be  in  the 
action,"  and  holding  that  the  Special  Term  was  wrong  in  its 
theory  that  "the  granting  of  the  new  trial  in  the  action  vacated  all 
proceedings  subsequent  to  the  joinder  of  issue."  Accordingly 
the  Court  of  Appeals  ruled  that  a  previous  stipulation  made  for  a 
trial  before  a  referee  held  good  after  the  plaintiff  had  obtained  a 
new  trial  under  section  1525.  The  result  of  these  decisions 
seems  to  be  that,  while  the  taking  of  a  new  trial  is  to  be  deemed 
the  bringing  of  a  new  action,  as  it  were,  for  the  purposes  of  an 
additional  allowance,  nevertheless,  for  other  purposes,  the  identity 
and  continunity  of  the  original  action  is  no  more  affected  or 
broken  by  an  order  for  a  new  trial  obtained  under  the  statute 
than  it  would  be  by  the  same  order  obtained  on  appeal.  In  either 
case  "the  judgment  only  is  vacated,  and  the  new  trial  which  is 
granted  must  be  in  the  action."  Upon  this  theory,  the  "event" 
contemplated  by  the  Appellate  Division,  viz.,  the  final  result  of 
the  action  in  which  the  costs  were  awarded,  has  been  in  favor  of 
the  defendants,  who  now  become  entitled  to  tax  such  costs. 

Motion  deniedi  with  $10  costSt 
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PEOPLE  V.  POOLE  et  al. 

[44  Misc.  118,  89  iV.  F.  Supp.  773.1 

{Supreme  Court,  at  Chambers,  Kings  County,     June,  1904- ) 

Sunday — Public  Basebali>— Misdemeanor. 

Pen.  Code,  Sec.  259,  sets  apart  Sunday  as  a  day  of  rest  and  religious 
uses,  and  prohibits  acts  which  interfere  with  the  repose  and  religious 
liberty  of  the  community.  Section  265  prohibits  on  such  day  all 
shooting,  hunting,  fishing,  playing,  and  other  public  sports.  Held, 
that  a  game  of  baseball,  to  which  the  public  is  invited,  and  for  which 
an  admission  fee  is  charged,  on  the  first  day  of  the  week,  is  a  viola- 
tion of  such  section  265. 

Edward  Poole  and  another  were  charged  with  pla3ring  baseball 
on  Sunday.    Motion  to  discharge.    Denied. 

John  F,  Clarke,  Dist.  Atty,,  for  the  People. 

Bernard  /.  York,  for  defendants. 

Gaynor,  J.     In  the  case  of  Rath  and  others  which  was  re- 


NoTE— Criminality  of  Ball  Playing,  Fishing  and  other  Sports  on 

Sunday. 

The  first  day  of  the  week  being  by  general  consent  set  apart  for  rest  and 
religious  uses;  the  law  prohibits  the  doing  on  that  day  of  certain  acts 
hereinafter  specified,  which  are  serious  interuptions  of  the  repose  and  re- 
ligious liberty  of  the  community. 

Penal  Code,  Sec.  259. 

All  shooting,  hunting,  fishing,  playing,  horse  racing,  gaming  or  other 
public  sports,  exercises  or  shows,  upon  the  first  day  of  the  week,  and  all 
noise  disturbing  the  peace  of  the  day,  are  prohibited. 

Penal  Code  Sec.  265. 

In  construing  Sec.  259  of  the  Penal  Code,  Judge  Earl,  in  People  v. 
Moses  says,  "It  is  not  the  meaning  of  this  section  that  every  act  which  is 
claimed  to  be  a  violation  thereof  must,  in  fact,  be  a  serious  interruption 
of  the  repose  and  religious  liberty  of  the  community;  but  the  legislature 
in  subsequent  sections  specified  certain  acts  which  are  declared  to  be  seri- 
ous interruption  of  the  repose  and  religious  liberty  of  the  community— 
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cently  before  me  on  the  writ  of  habeas  corpus,  the  complaint  was 
simply  that  the  defendants  played  a  game  of  baseball  on  Sunday. 
There  was  no  allegation  that  the  game  was  a  public  one,  or  that 
it  disturbed  the  peace  of  the  day  by  noise.  The  complaint  pre- 
sented nothing  but  the  case  of  ordinary  private  games  of  baseball 
or  of  golf  on  Sunday,  which  have  long  been  allowed  unmolested 
in  the  open  fields  in  the  outskirts  of  this  city,  and  throughout  the 
state,  and  which  are  not  prohibited  by  the  statute,  as  will  presently 
be  seen. 

The  present  case  is  different.  The  complaint  is  of  a  public 
game  of  baseball :  i.  e.,  of  a  game  held  out  to  the  public,  i.  e.,  of 
a  game  to  which  the  public  were  invited,  and  to  which  an  admis- 
sion fee  was  charged.  Is  such  a  game  prohibited  by  statute?  I 
think  it  is. 

The  various  penal  Sunday  statutes  were  collected  together,  and 
re-enacted  as  a  chapter  in  revised  form  in  our  Penal  Code,  which 
was  passed  in  1881.  Those  curious  on  the  subject  may  trace  them 
through  the  colonial  statutes  of  1685  and  1695,  the  Revised  Laws 
of  1813  and  the  Revised  Statutes  of  1829. 

Section  259  of  the  Penal  Code  is  as  follows : 


Criminality  of  Ball  Playing,  Fishing,  and  other  Sports  on  Sunday, — 

Continued. 


acts  necessarily  described  in  general  and  comprehensive  terms,  which  the 
law  makers  believed  had  a  general  tendency  to  interfere  with  Sunday  as  a 
day  of  rest  and  religious  worship." 

After  quoting  Sec.  265  of  the  Penal  Code  the  same  judge  in  the  above 
case  says:  "It  is  thus  seen  that  among  the  acts  specially  prohibited  on 
Sunday  is  fishing.  That  is  absolutely  prohibited  on  Sunday  everywhere 
and  under  all  circumstances." 

As  pointed  out  in  the  case  in  the  text  but  three  out  of  seven  judges  con- 
curred in  that  view  of  the  law. 

Three  judges  dissented  and  one  concurred  in  the  result  only,  upon  the 
ground  that  there  was  sufficient  evidence  in  the  record  to  support  a  finding 
by  the  trial  court  that  the  act  complained  of  constituted  a  serious  interrup- 
tion of  the  repose  and  religious  liberty  of  the  community. 

In  People  v.  Dennin,  35  Hun,  327,  the  defendant  and  two  other  men 
played  ball  on  Sunday  in  private  grounds. 
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"The  first  day  of  the  week  being  by  general  consent  set  apart  for  rest 
and  religious  uses,  the  law  prohibits  the  doing  on  that  day  of  certain  acts 
hereinafter  specified,  which  are  serious  interruptions  of  the  repose  and 
religious  liberty  of  the  community/' 

This  section  is  a  sort  of  preamble ;  and  it  is  noteworthy  that  the 
"general  consent"  of  the  community  in  observing  Sunday  is  given 
by  it  as  the  reason  and  basis  of  our  Sunday  laws.  The  wishes  of 
the  community,  therefore,  should  have  much  to  do  with  their  en- 
forcement, as  is  the  case  with  all  laws  which  depend  for  their 
vigor  on  public  opinion. 

Section  262  summarizes  under  general  heads  the  acts  so  pro- 
hibited, the  second  head  being  in  the  words  "Public  sports  and 
shows."  This  word  "public"  excludes  private  sports  and  shows. 
This  section  was  repealed  in  1883,  but  reference  to  it  is  still  neces- 
sary in  getting  at  the  intention  and  scope  of  the  whole  chapter. 

Section  265  enumerates  the  acts  embraced  under  this  head,  and 
is  as  follows: 

"All  shooting,  hunting,  fishing,  playing,  horse  racing,  gaming  or  other 
public  sport,  exercises,  pastimes  or  shows,  upon  the  first  day  of  the  week, 
and  all  noise  disturbing  the  peace  of  the  day,  are  prohibited." 


Criminality  of  Ball  Playing,  Fishing,  and  other  Sports  on  Sunday, — 

Continued. 

There  was  no  disturbing  noise.  It  was  held  that  their  playing  was 
not  prohibited  by  Sec.  265  of  the  Penal  Code. 

Playing  a  game  of  baseball  on  Sunday  is  not  in  and  of  itself  a  crime, 
and  only  becomes  so  when  it  amounts  to  a  serious  interruption  of  the 
repose  and  religious  liberty  of  the  community. 

People  V.  De  Mott,  38  Misc.  171 ;  "jy  N.  Y.  Supp.  249. 

People  V.  Hesterberg,  43  Misc.  510;  89  N.  Y.  Supp.  498. 

People  V.  Dennin,  35  Hun,  327. 

Baseball  playing  on  Sunday  is  a  misdemeanor,  and  is  prohibited  by 
Sec.  265  of  the  Penal  Code. 

Matter  of  Rupp,  33  App.  Div.  468;  53  N.  Y.  Supp.  927. 

In  matter  of  Rupp,  33  App.  Div.  468;  53  N.  Y.  Supp.  927,  large  crowds 
attended  the  games  as  spectators,  from  whom  an  admission  fee  was  col- 
lected. 

The  games  were  played  in  a  public  place. 
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Here,  again,  the  prohibition  seems  to  be  against  public  acts 
only.  The  enumeration  of  the  specific  things  prohibited  is  fol- 
lowed by  the  general  clause,  "or  other  public  sports,  exercises, 
pastimes  or  shows."  This  general  clause  is  not  only  expressly 
limited  to  public  sports,  etc.,  but  is  a  continuation  of  the  same 
category  of  acts,  and  not  the  introduction  of  a  new  category.  But 
it  suffices  for  the  present  case  that  the  general  clause  is  limited 
to  public  sports,  etc.,  for  unless  it  embraces  baseball,  golf  and  all 
other  games  not  specified  by  name  in  the  section,  they  are  not 
prohibited  at  all.  And  a  public  sport,  game,  show  or  entertain- 
ment is  one  held  out  and  given  to  the  public.  In  1883  this  section 
was  amended  by  dropping  the  word  "pastimes." 

Such  is  the  interpretation  of  the  statute  without  the  aid  of  any 
side  light.  But  if  we  go  outside  of  the  statute,  and  resort  to  the 
Holy  Scriptures  and  to  Christian  rules,  as  some  insist  must  be 
done,  to  aid  in  getting  at  its  color  and  scope,  and  into  the  intention 
of  the  Legislature,  the  interpretation  must  remain  the  same. 
Physical  exercises  and  games  are  not  forbidden  on  the  Sabbath 
in  the  Ten  Commandments.  Only  work  is  there  prohibited.  "Six 
days  shalt  thou  labor  and  do  all  thy  work,  but  the  seventh  day  is 
a  sabbath  unto  the  Lord  thy  God ;  in  it  thou  shall  not  do  any  work" 
(Revised  Version).  Moreover,  this  commandment  relates  to  the 
seventh  day  of  the  week,  and  not  to  the  first.  In  the  New  Testa- 
ment there  is  no  Sunday  law  at  all.  And  in  the  Christian  church 
there  never  have  been  any  rules  prohibiting  physical  games  and 
exercises  on  Sunday.  Those  who  say  the  contrary  only  speak  at 
random,  and  from  lack  of  education.  Not  long  ago  a  complaint 
was  made  to  the  Archbishop  of  Canterbury  that  Mr.  Balfour,  the 
prime  minister  of  England,  played  the  game  of  golf  on  Sunday. 
The  Archbishop's  official  response  in  writing  was  that  "it  is  cer- 
tain that  the  Christian  church  has  never  laid  down  detailed  direc- 
tions affecting  the  actions  of  individuals  in  this  matter.  Each  of 
them  is  responsible  to  God  for  so  using  the  Lord's  day  as  to  fit 
him  best  for  the  working  days  that  follow."  It  is  not  to  be  under- 
stood that  the  Legislature  meant  to  be  stricter  than  the  divine  law 
of  the  Hebrew  scriptures,  or  than  the  rules  of  the  Christian 
•church,  excepting  the  extent  to  which  it  has  expressly  gone. 
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And  if  we  view  the  statute  as  a  health  law,  we  shall  still  not 
perceive  any  intention  in  it  to  prohibit  all  out-of-door  games  and 
exercises  on  Sunday,  for  to  prevent  them,  especially  in  the  cities, 
would  injure  the  health  of  the  community  and  materially  in- 
crease the  death  rate.  The  prohibition  is  only  against  public 
games  and  exercises,  namely,  those  to  which  the  public  are  in- 
vited, because  the  statute  presumes  that  they  interrupt  the  rep)ose 
of  the  community ;  and  that  is  the  case  against  these  defendants. 

Our  judicial  reports  furnish  only  three  cases  on  the  criminality 
of  games  or  sports  on  Sunday,  owing,  no  doubt,  to  the  fact  that 
the  people  of  this  state  have  not  been  prone  to  meddle  with  how 
their  neighbors  spend  Sunday.  In  the  case  of  People  v.  Dennin, 
35  Hun,  327,  the  conviction  of  the  defendant  for  playing  baseball 
on  Sunday  was  reversed  on  appeal  in  the  Supreme  Court,  because 
the  game  was  not  one  held  out  to  the  public,  although  played  in 
public  view,  and  there  was  no  evidence  that  it  interrupted  the  re- 
pose  of  the  community.  The  case  of  People  v.  Moses,  140  N.  Y. 
214,  35  N.  E.  499,  was  for  fishing  in  a  stream  on  Sunday,  and  the 
defendant  was  convicted.  Three  judges  of  our  highest  appellate 
court  voted  that  the  oflFense  was  made  out  by  the  mere  act  of  fish- 
ing, regardless  of  whether  it  interrupted  the  repose  of  the  com- 
munity. Three  judges  dissented  from  this  view.  The  remaining 
judge  of  the  seven  voted  to  uphold  the  conviction  on  the  ground 
that  there  was  sufficient  evidence  to  show  that  the  repose  of  the 
community  had  been  interrupted.  The  decision  was  therefore 
indecisive  of  the  question  whether  the  mere  act  itself  constituted 
a  criminal  offense,  three  judges  out  of  the  seven  being  squarely 
against  that  view,  and  another  being  unwilling  to  join  in  it.  The 
Rupp  case,  33  App.  Div.  468,  53  N.  Y.  Supp.  927,  was  an  applica- 
tion to  remove  a  police  commissioner  for  not  causing  the  arrest 
of  persons  playing  the  game  of  baseball  habitually  in  the  same 
place  on  Sundays.  The  evidence  there  wa«  that  the  game  was  a 
public  one,  an  admission  fee  being  charged,  and  also  that  it  in- 
terrupted the  repose  of  the  community;  and  it  was  therefore 
held  that  the  game  was  a  criminal  oflFense.  The  construction 
which  I  give  to  the  statute  is  in  harmony  with  these  decisions. 

The  motion  is  denied. 
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STEIN  et  al.  v.  MARKS  et  al. 

[44  Misc.  140;  Sg  N.  Y.  Supp.  921.] 

(Supreme  Court,  Special  Term,  New  York  County,  June,  1904.) 

1.  Membership  Corporations — Disciplining  Members. 

The  suspension  or  expulsion  of  a  member  of  a  membership  corpora- 
tion is  not  valid  where  it  is  not  in  compliance  with  the  by-laws  and 
statutes  governing  its  procedure. 

2.  Same — Meetings. 

Where  a  meeting  of  the  members  of  a  membership  corporation  was 
not  called  by  a  quorum  of  seven  of  them,  and  on  notice,  as  required 
by  its  by-laws,  it  is  not  a  meeting  of  the  corporation,  and  a  suspension 
of  its  members  at  such  a  meeting  is  invalid. 

3.  Same — Expulsion  of  Member. 

A  membership  corporation  cannot  expel  a  member  entitled  to 
rights  or  property  or  privileges  therein  without  notice  of  charges  pre- 
ferred against  him,  and  an  opportunity  to  defend. 


Note. — Remedies  for  Protection  of  Membership  in  Clubs,  AssoaATioNs 
AND  Membership  Corporations. 

a.  In  general. — 155. 

b.  Form  of  remedy. — 163. 

1.  In  incorporated  societies. — 163. 

2.  In  unincorporated  societies. — 163. 

c.  In  ecclesiastical  societies. — 166. 


a.  In  general. 

A  member  of  a  club  must  exhaust  his  remedy  within  the  organization 
before  appealing  to  the  court. 

Gebhard  v.  New  York  Club.  21  Abb.  N.  C.  248. 

Loubat  V.  Le  Roy,  15  Abb.  N.  C.  i. 

Johansen  v.  Blume,  53  App.  Div.  526:  65  N.  Y.  Supp.  987. 

Where  the  officers  of  a  co-opentive  insurance  company  act  in  violation 
of  the  provisions  of  the  constitution   by   suspending  members   from   the 
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4.  Same — Constitution. 

A  constitution  adopted  by  a  membership  corporation  after  its 
organization,  not  in  conformity  with  its  charter  or  certificate  of  incor- 
poration, is  invalid. 

5.  Same — Disfranchisement. 

Where  the  object  of  a  membership  corporation,  as  shown  by  its 
certificate,  was  the  maintenance  of  a  club  for  social  and  literary  pur- 
poses, a  provision  in  a  constitution  subsequently  adopted,  pledging 
the  members  to  support  a  certain  political  organization,  and  providing 
that  any  member  expelled  for  treason  to  such  organization  should  not 
be  reinstated  under  any  circumstances,  and  that  in  case  of  a  dispute 
in  the  corporation  seven  members  abiding 'by  the  constitution  of  the 
political  organization  should  control  the  property  of  the  corporation, 
is  invalid. 

6.  Same — Constitutional  Law. 

A  provision  in  the  constitution  of  a  membership  corporation,  organ- 
ized for  social  and  literary  purposes,  that  a  member  expelled  from  a 
political  organization  which  the  constitution  pledged  the  membership 
corporation  to  support  should  not  be  reinstated,  is  in  violation  of 
Const.  Art.  i,  Sec  i,  providing  that  no  citizen  shall  be  deprived  of 
r.ny  right  or  privilege  except  by  the  law  of  the  land  or  the  judgment 
cf  his  peers. 

Remedies  for  Protection  of  Membership  in  Clubs,  Associations  and 

Membership  Corporations, — Continued. 

benefits  of  the  company,  equity  will  interpose  to  protect  their  rights 

Gray  v.  Chapter  General  of  America,  70  App.  Div.  155;  75  N.  Y.  Supp. 
267. 

Fay  V  Supreme  Tent,  K.  of  M.,  38  Misc.  427;  Tj  N.  Y.  Supp.  994. 

The  rule  that  a  member  of  such  an  association  miist  seek  redress  in  the 
first  instance  under  the  provisions  of  the  laws  of  the  association  does  not 
apply  to  such  a  case. 

Gray  v.  Chapter  General  of  America,  70  App.  Div.  155;  75  N.  Y.  Supp. 
267. 

In  Kohler  v.  Klein,  39  Misc.  353;  78  N.  Y.  Supp.  866,  it  is  held  that  an 
illegally  expelled  member  of  a  benefit  order  can  maintain  an  action  for  re- 
instatement without  first  appealing  from  the  action  of  the  order  expelling 
him  although  the  rules  of  the  organization  provide  for  such  an  appeal. 

Where  defendant's  by-laws  authorized  the  society  to  reinstate  an  ex- 
pelled member  upon  certain  conditions,  it  was  held  that  a  person  illegally 
expelled  was  not  obliged  to  exhaust  such  remedy  before  applying  for  man- 
damus. 
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7.  Same. 

By-laws  of  a  membership  corporation  requiring  members  to  give 
up,  under  penalty  of  expulsion,  their  exercise  of  the  right  of  suffrage, 
are  in  violation  of  Const.  Art.  i,  Sec.  i,  providing  that  qo  citizen  shall 
be  disfranchised  or  deprived  of  any  rights  by  the  law  of  the  land. 

8.  Same — Illegal  Expulsion — Relief  in  Equity. 

Where  the  members  of  a  membership  corporation  are  illegally  ex- 
pelled because  of  a  threat  to  withdraw  from  a  certain  political  organ- 
ization which  the  corporation  was  pledged  to  support,  and  are  ex- 
cluded from  meetings  of  the  club,  they  may  sue  in  equity  the  mem- 
bers in  possession  to  enjoin  them,  and  declare  their  expulsion  void,  and 
to  compel  such  administration  of  the  affairs  of  the  corporation  as 
will  prevent  a  diversion  of  its  assets  to  any  other  purposes  than  those 
provided  by  the  charter  of  the  organization. 

9.  Same. 

Where  members  of  a  membership  corporation  are  illegally  expelled, 
the  remedy  at  law  by  an  action  against  the  individual  members  of  the 
association  is  insufficient,  justifying  relief  in  equity. 
Suit  by  Charles  Stein  and  others  against  Michael  Marks  and 
others  for  an  injunction.    Judgment  for  plaintiffs, 

Klein  &  Burkan,  for  plaintiffs. 
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People  V.  Musical  M.  P.  Union,  118  N.  Y.  loi;  23  N.  E.  129. 

The  constitution  and  by-laws  of  a  voluntary  association  constitute  the 
sole  rule  which  governs  the  relations  between  the  association  and  its  mem- 
bers, and  the  courts  cannot  redress  any  action  of  the  association  in  ex- 
pelling or  punishing  a  member  when  such  action  has  been  taken  in  accord- 
ance with  the  express  provisions  of  the  constitution  and  by-laws. 

Austin  V.  Dutcher,  56  App.  Div.  393;  67  N.  Y.  Supp.  819. 

Kuehnemundt  v.  Smith,  17  St.  Rep.  757;  2  N.  Y.  Supp.  625. 

It  is  well  settled  that  the  courts  will  not  review  the  merits  of  the  ex- 
pulsion of  a  member  of  a  voluntary  association  if  its  rules  have  been  com- 
plied with,  and  provided  the  excluded  member  has  had  due  notice  and 
an  opportunity  of  being  fully  and  fairly  heard,  and  no  principle  of  natural 
justice  has  been  violated. 

Fay  v.  Supreme  Tent,  K.  of  M.  38  Misc.  427;  77  N.  Y.  Supp.  994. 

White  V.  Brownell,  .2  Daly,  329;  4  Abb.  Pr.  (N.  S.)   162. 

Loubat  V.  Le  Roy,  15  Abb.  N.  C.  i. 

Lewis  V.  Wilson,  50  Hun,  166;  2  N.  Y.  Supp.  806. 
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Benjamin  Patterson  (George  Bell,  of  counsel),  for  defendants. 

Clarke,  J.  The  plaintiffs  allege  that  they  are  members  of  the 
Excelsior  Literary  Society,  a  membership  corporation,  and  bring 
suit  against  other  members  and  the  corporation.  The  relief  prayed 
is  that  defendants  be  enjoined  and  restrained  from  disposing  of 
the  property  of  the  corporation,  or  from  using  it,  except  as  pro- 
vided in  the  certificate  of  incorporation,  and  from  interfering  with 
the  plaintiffs  in  the  exercise  of  their  rights  as  members,  and 
from  preventing  their  access  to  the  rooms,  and  from  attending 
and  voting  at  corporate  meetings,  and  from  interfering  with  cer- 
tain of  the  plaintiffs  as  officers  in  the  exercise  of  their  powers  and 
duties ;  that  the  defendantis  be  enjoined  from  admitting  new  mem- 
bers, except  as  provided. by  the  constitution  and  by-laws;  and 
that  certain  of  the  defendants  be  enjoined  from  acting  as  officers 
of  the  corporation,  and  that  all  acts  done  in  violation  of  the  plain- 
tiffs' rights  be  adjudged  void.  The  answers  deny  that  plaintiffs 
are  members  and  officers  in  good  standing,  and  allege  that  plain- 
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A  court  of  equity  will  interfere  for  the  purpose  of  securing  to  an  ac- 
cused member  a  fair  and  impartial  hearing. 

Gebhard  v.  New  York  Club,  21  Abb.  N.  C  248. 

Fay  V.  Supreme  Tent,  K.  of  M.  38  Misc.  427;  77  N.  Y.  Supp.  994. 

Where  the  constitution  of  a  club  regulates  the  trial  of  offenses  against 
the  club,  the  court  will  not  enjoin  the  club  from  proceeding  in  such  trial 
against  the  accused  member  in  the  absence  of  any  violation  of  his  right  to 
a  fair  trial  according  to  the  constitution. 

Gebhard  v.  New  York  Club,  21  Abb.  N.  C.  248. 

Such  provisions  relate  to  cases  of  expulsion  supported  by  proceedings 
lawfully  conducted  and  where  the  appeal  is  to  the  discretionary  power  of 
the  society. 

People  V.  Musical  M.  P.  Union,  118  N.  Y.  loi;  23  N.  E.  129. 

An  injunction  to  restrain  an  exchange  from  interfering  with  a  mem- 
ber's seat  and  privileges  will  not  be  granted  where  such  member  has  been 
suspended  for  cause.  His  remedy  is  to  apply  for  reinstatement,  in  con- 
formity with  the  by-laws  of  the  exchange. 
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tiffs  have  an  adequate  remedy  at  law.  The  corporation  was 
organized  under  the  membership  corporation  law,  and  its  objects 
were  defined  in  its  certificate  of  corporation  to  be :  "To  advance 
the  mental  development  of  the  members  by  means  of  literary 
exercises,  debates,  and  lectures,  and  to  foster  sociability  among  its 
members ;  also  to  provide  a  clubroom  or  house  for  the  use  of  said 
members."  Some  time  after  the  incorporation  a  constitution  was 
adopted  pledging  the  support  of  the  corporation  to  another  organ- 
ization formed  for  political  purposes.  The  corporation  subse- 
quently appointed  a  committee  to  report  on  the  advisability  of 
amending  the  constitution  so  as  to  withdraw  the  support  of  the 
corporation  from  this  political  organization.  On  September  29,. 
1902,  the  meeting  at  which  this  committee  was  to  report  was 
broken  up  and  no  vote  was  permitted  to  be  taken  upon  the  report. 
It  also  appears  that  the  plaintiffs  have  ever  since  been  refused 
admission  to  the  clubrooms,  and  prevented  from  attending  meet- 
ings and  from  taking  part  in  the  affairs  of  the  corporation,  on 
the  ground  that  they  were  suspended,  and  subsequently  expelled, 
and  on  the  further  ground  that  the  plaintiffs  had  forfeited  their 
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Baum  V.  N.  Y.  Cotton  Exchange,  21  Abb.  N.  C.  253;  4  N.  Y.  Supp.  207. 

« 

The  provisions  of  the  constitution  of  a  voluntary  association  must  be 
strictly  complied  with  in  all  proceedings  for  the  expulsion  of  a  member; 
and  a  result  reached  through  their  violation  may  be  remedied  by  the 
courts. 

Loubat  V.  Lc  Roy,  15  Abb.  N.  C.  i. 

A  member  of  a  benevolent  association,  who  voluntarily  appears  and  sub- 
mits to  the  jurisdiction  of  a  meeting  for  the  trial  of  charges  against  him, 
waives  a  compliance  with  the  requirements  of  the  constitution  and  by-laws 
as  to  giving  him  notice  and  a  copy  of  the  charges  in  writing,  and  on  ex- 
pulsion he  is  not  entitled  to  a  mandamus  restoring  him  to  membership. 

People  V.  Coachman's  Union  B.  Assn.,  4  Misc.  424;  24  N.  Y.  Supp.  114. 

In  Neukirch  v.  Keppler,  56  App.  Div.  225 ;  67  N.  Y.  Supp.  710,  a  mem- 
ber of  the  New  York  Stock  Exchange  was  brought  to  trial  before  the 
governing  committee  thereof  upon  a  written  charge  relating  to  certain 
transactions  alleged  to  have  been  fraudulently  conducted  by  him  upon  the 
stock  exchange.    He  presented  an  answer  to  the  charge  which  contained 
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membership  because  they  had  not  remained  loyal  to  the  society. 
It  is  well  settled  that  no  judicial  tribunal  will  interfere  with  the 
internal  government  of  the  affairs  of  either  voluntary  associations 
or  membership  corporations,  where  the  action  complained  of  has 
been  fairly  taken  in  conformity  with  the  reasonable  by-laws  and 
regulations  adopted  for  the  orderly  administration  of  their  affairs. 
Baxter  v.  McDowell,  155  N.  Y.  83,  loi,  49  N.  E.  667,  40  L.  R. 
A.  670;  Haebler  v.  New  York  Pro.  Exch.  149  N.  Y.  414,  427, 
44  N.  E.  87;  Lewis  v.  Wilson,  121  N.  Y.  284,  24  N.  E.  474. 
But  such  bodies  must  conform  to  their  own  rules  and  regulations, 
and  no  disciplinary  action  will  be  valid  unless  it  be  taken  as  pre- 
scribed by  their  by-laws  and  the  statutes  governing  their  pro- 
cedure. People  ex  rel.  Deverell  v.  Musical  M.  P.  Union,  118 
N.  Y.  loi,  23  N.  E.  129.  In  the  case  before  me  the  meeting 
of  September  29th  was  broken  up  (by  whom  is  immaterial),  and 
the  defendants  and  their  friends  met  on  the  next  evening,  and 
attempted  to  suspend  the  plaintiffs.  This  meeting  was  not  a 
meeting  of  the  corporation.    It  was  neither  an  adjourned  meet- 
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an  admission  that  the  transactions  took  place  but  denied  that  they  were 
fraudulent.  A  full  inquiry  into  the  merits  having  been  made  by  the  gov- 
erning committee  it  was  held  that  the  courts  had  no  right  to  review  the 
case  upon  the  merits. 

The  court  will  reverse  the  governing  committee's  decision  only  where 
there  is  a  total  absence  of  evidence  warranting  such  decision,  or  where 
the  proceedings  before  the  committee  were  contrary  to  natural  justice. 

Young  V.  Eames,  78  App.  Div.  229;  79  N.  Y.  Supp.  1068. 

In  a  suit  for  an  injunction  to  restrain  the  officers  of  a  voluntary  unin- 
corporated association  from  carrying  into  effect  a  resolution  or  vote  sus- 
pending the  plaintiff  from  membership,  the  only  question  which  can  arise 
is,  whether  the  plaintiff  was  suspended  in  accordance  with  the  oonstitutioa 
and  by-laws  of  the  association. 

White  V.  Brownell,  2  Daly,  329;  4  Abb.  Pr.  (N.  S.)  162. 

An  injunction  will  not  be  granted  at  the  suit  of  a  plaintiff  who  afleges 
that  he  was  unjustly  stricken  from  the  rolls  because  of  de&tilt  in  the  pay- 
ment of  dues. 
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ing,  for  there  had  been  no  adjournment,  nor  a  special  meeting, 
for  it  was  not  called  by -a  quorum  of  seven  members  and  upon 
notice  to  all  members  by  the  secretary,  as  provided  by  article  2, 
Sec.  4,  of  the  by-laws.     Were  there  no  such  by-laws,  notice  to 
members  would,  nevertheless,  be  necessary  to  enable  the  members 
to  take  corporate  action.     The  rule  is  well  stated  in  People  v. 
Batchelor,  22  N.  Y.  128,  134:    "It  is  not  only  a  plain  dictate  of 
reason,  but  a  general  rule  of  law,  that  no  power  or  function  in- 
trusted to  a  body  consisting  of  a  number  of  persons  can  be  legally 
exercised  without  notice   to  all  the  members  composing  such 
body;"  and  the  statutes  of  this  state  expressly  secure  to  every 
member  his  right  to  vote  at  every  meeting  of  the  members  of 
any  corporation,  unless  he  be  disqualified  by  the  certificate  of  in- 
corporation or   the   by-laws    (section   20,   General   Corporation 
Laws,  Laws  1892,  p.   1807,  c.  687).     Moreover,  had  this  meet- 
ing been  properly  called,  the  action  taken  against  the  plaintiffs 
must  nevertheless  be  held  void.    A  member  of  a  voluntary  asso- 
ciation or  corporation  who  is  entitled  to  privileges  or  rights  of 
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Fischer  v.  Raab,  57  How.  Pr,  87. 

Members  of  such  a  society  cannot  be  expelled  therefrom  upon  charges 
made  against  them  without  notice,  and  an  opportunity  to  be  heard  in  their 
defense. 

People  V.  St.  Franciscus  Benev.  Soc.,  24  How.  Pr.  216. 

People  V.  New  York  B.  S.  of  O.  M.,  3  Hun,  361. 

Wachtel  v.  Noah  Widows  &  O.  B.  Soc,  84  N.  Y.  28. 

Gebhard  v.  New  York  Club,  21  Abb.  N.  C.  248. 

Every  presumption  is  in  favor  of  the  fairness  of  the  expulsion  of-  a 
member  from  a  benefit  society. 

People  V.  Young  Men's  Father  Matthew  B.  S.,  65  Barb.  357. 

Bachmann  v.  New  Yorker  Deutcher  A.  Bund,  64  How.  Pr.  442. 

People  v.  Columbia  Club,  20  Civ.  Pro.  319;  15  N.  Y.  Supp.  821. 

Where  the  plaintiff  brought  an  action  for  the  recovery  of  weekly  allow- 
ances or  benefit  money  for  a  period  before  his  expulsion,  and  beyond  it, 
and  the  defendant  set  up,  among  other  defenses  to  his  right  to  recover, 
that  the  plaintiff  had  been  expelled;  it  was  held  that  by  including  in  his 
claim  for  weekly  allowances  a  period  beyond  his  expulsion,  and  by  sub- 
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property  therein  cannot  be  expelled  therefrom  without  notice  of 
the  charge  preferred  against  him,  and  an  opprotunity  to  be  heard 
in  his  own  defense.  Wachtel  v.  Noah  W.  &  O.  B.  Soc.,  84 
N.  Y.  28,  38  Am.  Rep.  478;  People  ex  rel.  Johnson  v.  New 
York  Prod.  Exch.,  149  N.  Y.  401,  409,  44  N.  E.  84;  Loubat  v. 
Le  Roy,  40  Hun,  546.  The  by-laws  of  this  corporation,  by 
article  10,  properly  provide  for  such  notice  and  hearing,  but  no 
notice  nor  hearing  was  given  the  plaintiffs.  The  subsequent  pro- 
ceedings against  the  plaintiffs  in  January,  1903,  were  equally  ob- 
jectionable. The  plaintiffs  were  not  only  excluded  from  the 
meeting,  but  the  committee  which  tried  them  consisted  of  persons 
who  had  never  been  elected  members  of  the  society.  The  de- 
fendants and  their  associates  have  proceeded  in  violation  of  their 
own  rules  and  regulations  in  violation  of  the  law,  and  with  utter 
disregard  of  that  fair  dealing  which  should  be  characteristic  of 
the  administration  of  justice,  whether  by  laymen  or  by  the  courts. 
But  the  defendants  urge  that  the  plaintiffs  have  forfeited  all 
rights  as  members  of  the  society  because  of  their  disloyalty  to  its 
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mining  the  question  of  its  regularity  to  the  decision  of  the  court,  the 
plaintiff's  only  remaining  remedy  was  by  an  appeal. 

Bachmann  v.  New  Yorker  Deutcher  A.  Bund,  64  How.  Pr.  442. 

Where,  by  the  complaint,  it  appeared  that  the  name  of  the  plaintiff  had 
been  improperly  stricken  from  the  roll  of  members  of  the  association,  and 
that  he  had  been  deprived  of  the  weekly  stipend  paid  to  members  when 
ill,  the  association  being  a  co-partnership,  and  it  not  appearing  that  the 
plaintiff  had  any  redress  within  the  association  itself,  it  was  held  that  an 
action  could  be  maintained  by  the  expelled  member  for  redress,  and  that 
it  was  within  the  power  of  a  court  of  equity  to  inquire  into  the  reasonable- 
ness and  propriety  of  the  action  of  the  association,  and  grant  appropriate 
relief  in  the  premises.  . 

Olery  v.  Brown,  51  How.  Pr.  92. 

Where  there  is  open  to  an  expelled  member  of  a  voluntary  association 
a  remedy  under  its  constitution  and  laws  for  review  of  the  proceedings 
for  his  expulsion,  and  in  case  of  error  for  his  restoration  and  the  associa- 
tion is  not  a  partnership,  equity  will  not  interfere. 

Olery  v.  Brown,  51  How.  Pr.  92. 
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constitution;  that  the  rights  of  the  members  of  the  corporation 
were  determined  by  the  constitution;  that  the  constitution  of  the 
society  pledged  the  support  of  the  corporation  to  the  political 
organization,  and  when  the  plaintiffs  attempted  to  withdraw  that 
support  they  forfeited  their  rights  as  members,  whether  they  con- 
stituted a  majority  or  not.  It  is  true,  a  minority  can  insist  upon 
carrying  out  the  purposes  of  the  society,  at  least  so  far  as  property 
is  concerned,  whether  the  society  is  incorporated  or  voluntary. 
The  rule  was  early  applied  to  church  organizations.  Watson  v. 
Jones,  13  Wall.  679,  723,  20  L.  Ed.  666.  In  McGinnis  v.  Wat- 
son, 41  Pa.  9,  it  was  held  that  "title  to  church  property  adheres 
to  that  party  which  is  in  harmony  with  its  own  laws."    So,  also, 

where  a  lodge  withdraws  from  the  jurisdiction  of  a  grand  lodge, 
surrenders  its  charter,  and  forms  a  new  lodge,  the  members  who 
continue  steadfast  in  their  allegiance  are  held  entitled  to  the  prop- 
erty of  the  society.  Altmann  v.  Benz,  2y  N.  J.  Eq.  331 ;  McFad- 
den  V.  Murphy,  149  Mass.  341,  21  N.  E.  868;  Gorman  v.  O'Con- 
nor, 155  Pa.  239,  26  Atl.  379.     These  cases  upon  which  the  de- 
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A  society  has  no  right  to  expel  a  member  merely  because  he  does  not 
appear  in  answer  to  charges.  The  charge  must  be  proven.  Removal  can- 
not be  made  by  default. 

People  V.  Young  Men's  Father  Matthew  B.  S.,  65  Barb.  357. 

b.  Form  of  remedy, 
I.  In  incorporated  societies. 

Where  a  member  of  a  corporation  has  been  wrongfully  expelled,  the 
proper  remedy  is  by  mandamus  against  the  corporation  to  compel  it  to 
restore  him  to  membership. 

People* V.  N.  Y.  Benev.  Soc.  of  O.  M.,  3  Hun,  361. 

People  v.  Erie  County  Med.  Soc.,  32  N.  Y.  187. 

People  v.  N.  Y.  Produce  Exchange,  149  N.  Y.  401;  44  N.  E.  84. 

An  illegally  suspended  member  of  a  benevolent  society  is  entitled  to 
peremptory  mandamus  to  compel  his  reinstatement. 

People  V.  Supreme  Council,  Catholic  Benev.  Legion,  23  Abb.  N.  C.  323, 
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fendants  rely  are  all  in  one  of  two  classes:  Either  the  offender 
was  disloyal,  in  the  case  of  a  voluntary  unincorporated  associa- 
tion, to  its  constitution,  or  in  the  case  of  a  corporation,  the 
offender  was  disloyal  to  the  objects  stated  in  the  charter  or  cer- 
tificate of  incorporation.  The  error  in  the  defendants'  position 
is  that  they  are  members  of  a  corporation  whose  members  derive 
their  rights  primarily  from  their  charter,  and  not  from  the  con- 
stitution. In  the  case  of  voluntary  or  unincorporated  societies 
the  rights  of  the  members  depend  upon  the  constitution  or  articles 
of  association.  Benton  v.  Hatch,  109  N.  Y.  593,  17  N.  E.  225, 
4  Am.  St.  Rep.  495.  The  relation  is  contractual,  and  a  member 
acquires  only  such  rights  as  the  constitution  and  by-laws  of  the 

association  give  him,  and  the  court  will  not  interpose  its  control 
unless  public  interejts  intervene.     White  v.  Brownell,  2   Daly, 

329 ;  4  Abb.  Pr.  (N.  S. )  162,  191 ;  O'Brien  v.  Grant,  146  N.  Y. 

163,  173,  40  N.   E.  871,  28  L.  R.  A.  361 ;  Weston  v.  Ives,  97 

N.  Y.  222;  Hess  V.  Johnson,  41  App.  Div.  465,  58  N.  Y.  Supp. 

983 ;  Lafond  v.  Deems,  81  N.  Y.  508.     But  in  the  case  of  a  cor- 
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10  N.  Y.  Supp.  248. 

People  V.  St.  Franciscus  Benev.  Soc.,  24  How.  Pr.  216. 

Where  the  constitution  and  by-laws  of  a  membership  corporation  pre- 
scribe the  rules  for  expulsion,  a  member  expelled  without  compliance 
therewith  is  entitled  to  a  writ  of  mandamus  for  reinstatement 

People  V.  Musical  M.  P.  Union,  118  N.  Y.  loi;  23  N.  E.  129. 

Matter  of  Lurman,  90  Hun,  303 ;  35  N.  Y.  Supp.  956, 

Fay  V.  Supreme  Tent,  K.  of  M.,  38  Misc.  427;  77  N.  Y.  Supp.  994. 

Where  a  member  of  a  charitable  and  benevolent  society  is  expelled  for 
the  non-observance  of  a  by-law  which  is  not  authorized  by  the  statute  nor 
the  constitution  of  the  state,  he  will  be  restored  to  membership  by  man- 
damus. 

People  V.  St.  Franciscus  Benev.  Soc.,  24  How.  Pr.  216. 

2.  In  unincorporated  societies. 
A  writ  of  mandamus  will  not  be  issued  against  a  voluntary  unincorpor- 
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poration  the  rights  of  the  members  are  dependent  upon  the  powers 
of  the  corporation  derived  from  the  state  as  set  forth  in  its  char- 
ter or  certificate  of  incorporation,  the  by-laws  adopted  in  con- 
formity therewith,  and  the  statutes  regulating  such  corporation. 
White  V.  Brownell,  2  Daly,  329;  4  Abb.  Pr.  (N.  S.)  162,  191; 
People  V.  N.  Y.  Commercial  Ass'n,  18  Abb.  Pr.  271 ;  Haebler  v. 
New  York  Prod.  Exch.,  149  N.  Y.  414,  427,  44  N.  E.  87; 
Hellenberg  v.  Dist.  No.  i,  I.  O.  O.  B.  B.,  94  N.  Y.  580,  584. 
The  constitution  adopted  by  a  corporation  is  merely  a  part  of  its 
by-laws,  and  must  be  consistent  with  its  certificate  of  incorpora- 
tion. Membership  Corporations  Laws  (Laws  1895,  P-  333»  c. 
559)  sec.  8.  If  the  constitution  of  this  society  were  the  original 
compact  of  an  unincorporated  association,  or  if  its  terms  were 
included  in  the  purposes  and  objects  stated  in  its  charter  or  cer- 
tificate of  incorporation,  the  contention  of  the  defendants  would 
be  well  made.  There  is  no  objection  to  the  formation  of  volun- 
tary associations  or  of  membership  corporations  to  further  and 
advance  political  beliefs,  and  associations  and  corporations  are 
frequently  organized  for  such  purposes.    The  fact  that  the  plain- 
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ated  association  of  individuals  to.  compel  it  to  reinstate  an  expelled  mem- 
ber thereof. 

Weidenfeld  v.  Keppler,  84  App.  Div.  235,  82  N.  Y.  Supp.  634;  Affirmed 
176  N.  Y.  562;  68  N.   E.   1125. 

In  the  case  of  unincorporated  associations  the  remedy  of  an  expelled  or 
suspended  member  seems  to  be  an  injunction  restraining  the  officer  of  the 
association  from  interfering  with  his  enjoyment  of  its  rights  and  privileges. 

Fritz  V.  Muck,  62  How.  Pr.  69. 

White  V.  Brownell,  2  Daly,  329;  4  Abb.  Pr.   (N.  S.)  162. 

Fay  V.  Supreme  Tent,  K.  of  M.,  38  Misc.  427;  77  N.  Y.  Supp.  994. 

An  action  may  be  maintained  against  the  president  of  a  voluntary  joint- 
association  by  an  expelled  member  thereof,  to  compel  his  restoration  to 
membership. 

Fritz  V.  Muck,  62  How.  Pr.  69. 
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tiffs  have  not  been  steadfast  in  their  political  allegiance  is  suffi- 
cient ground  to  exclude  them  from  the  unincorporated  political 
organization,  but  it  will  not  deprive  them  of  their  statutory  rights 
as  members  of  the  corporation.  People  ex  rel.  Dilcher  v.  Ger- 
man U.  Ev.  St.  Stephen's  Church  of  Buffalo,  53  N.  Y.  103. 
The  Excelsior  Literary  Society  was  formed,  as  its  certificate  of 
incorporation  provides  and  its  name  indicates,  for  social  and 
literary  purposes.  There  has  been  no  disloyalty  to  the  corpora- 
tion on  the  part  of  the  plaintiffs.  They  have  remained  steadfast 
to  the  purposes  for  which  it  was  formed.  In  fact,  the  very  act 
for  which  the  defendants  seek  to  exclude  them  was  an  attempt 
on  their  part  to  so  amend  the  constitution  as  to  make  it  conform 
to  the  purposes  of  the  incorporation  by  disassociating  the  society 
from  the  political  organization.  It  is  obvious  that  members  of  a 
corporation,  who  have  the  power  to  adopt  a  constitution  and  by- 
laws, necessarily  have  the  right  to  alter  or  amend  them.  In  the 
case  of  this  society  the  method  of  amendment  is  expressly  pro- 
vided by  sections  13  and  16,  inclusive,  of  the  by-laws,  and  the 
plaintiffs  were  proceeding  in  conformity  therewith. 
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c.  Ecclesiastical  societies. 


The  question  of  church  membership  is  purely  ecclesiastical,  and  no  civil 
right  is  involved  in  a  claim  to  be  regarded  as  a  communicant  of  a  par- 
ticular church. 

Waller  v.  Howell,  20  Misc.  236;  45  N.  Y.  Supp.  790. 

A  body  composed  of  those  who  have  associated  themselves  together  as  a 
church,  for  ecclesiastical  purposes,  has  power  to  adopt  its  own  rules  for 
admission  and  discipline,  and  to  administer  them  in  its  own  way,  and 
when,  according  to  its  rules  and  discipline  a  member  is  convicted  of  a 
moral  delinquency  and  is  expelled,  the  courts  have  no  control  in  the  mat- 
ter, and  a  mandamus  will  not  lie  to  reinstate  the  expelled  member. 

People  V.  German  U.  Ev.  St.  Stephen's  Church,  53  N.  Y.  103. 
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^But  the  argument  is  made  that  members  of  a  corporation  are 
bound  by  their  own  by-laws,  that  the  by-laws  of  this  corporation 
pledged  the  support  of*  its  members  to  the  political  organization, 
and  that  the  plaintiffs  had  acquiesced  therein  by  becoming  mem- 
bers. The  general  rule  is  that,  "when  an  individual  joins  an 
incorporated  club  or  legally  organized  body  with  power  to  make 
laws  and  rules  for  its  own  government  and  for  the  reg^lati9n  of 
the  conduct  of  its  members,  the  member  becomes  bound  by  those 
laws  and  rules."  Baxter  v.  McDonnell,  155  N.  Y.  83,  loi,  49 
N.  E.  667,  40  L.  R.  A.  670.  But  the  by-laws,  rules,  and  regu- 
lations of  a  membership  corporation  must  be  reasonable,  and 
adapted  to  the  purposes  of  the  corporation.  They  must  not  be 
contrary  to  nor  inconsistent  with  the  laws  of  the  state.  Mem- 
bership Corporations  Law  (Laws  1895,  p.  333,  c.  559)  sec.  8; 
People  V.  Erie  County  Medical  Soc,  24  Barb.  570;  People  v.  St. 
Franciscus  Ben.  Soc,  24  How.  Pr.  216;  Kennedy  v.  Local 
Union  726,  75  App.  Div.  243,  78  N.  Y.  Supp.  85;  People  v.  N. 
Y.  Ben.  Soc.  of  Operative  Masons,  3  Hun,  361 ;  Fay  v.  Supreme 
Tent,  K.  of  M.,  38  Misc.  427,  77  N.  Y.  Supp.  994.     In  deter- 
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All  questions  of  faith,  doctrine  and  discipline  belong  exclusively  to  the 
church  and  its  spiritual  officers,  and  the  courts  will  neither  review  their 
determination  on  the  facts  nor  their  decision  on  the  question  of  jurisdic- 
tion. 

Waller  v.  Howell,  20  Misc.  236;  45  N.  Y.  Supp.  790. 

The  right  of  civil  courts  to  interfere  in  ecclesiastical  matters  exists  only 
where  there  are  conflicting  claims  to  Church  property  or  funds  or  the  use 
of  them,  or  where  civil  rights  are  involved. 

Baxter  v.  McDonnell,  155  N.  Y.  83 ;  49  N.  Y.  Supp.  667. 

Walker  v.  Wainwright,  16  Barb.  486. 

St  James'  Church  Rector,  etc.  of  v.  Huntington,  82  Hun,  125;  31  N.  Y. 

Supp.  91. 

Robertson  v.  Bullious,  9  Barb.  64. 

Westminster  Preb.  Church  v.  Findley,  44  Misc.  173;  89  N.  Y.  Supp.  801. 
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mining  the  purposes  of  a  corporation  the  charter  will  be  strictly 
construed.  The  General  Corporation  Law  (section  lo)  provides: 
"No  corporation  shall  possess  or  exercise  any  corporate  powers 
not  given  by  law  or  not  necessary  to  the  exercise  of  the  powers 
so  given."  Laws  1892,  p.  1804,  c.  687;  Oregon  R.  &  Nav.  Co. 
V.  Oregonian  R.  Co.,*  130  U.  S.  i,  9  Sup.  Ct.  409,  32  L.  Ed. 
837;  People  V.  Utica  Ins.  Co.,  15  Johns.  358,  8  Am.  Dec.  243. 
The  powers  conferred  on  this  corporation  are  to  maintain  a  club 
for  literary  and  social  purposes.  There  is  no  mention  in  the  cer- 
tificate of  incorporation  of  any  political  party  or  its  principles. 
Nothing  is  said  concerning  the  political  character  of  its  members. 
The  provisions  of  the  by-laws,  for  the  violation  of  which  the 
defendants  contend  the  plaintiffs  forfeited  their  rights,  are  con- 
tained in  the  preamble,  whereby  the  members  are  pledged  to  su|>- 
port  and  uphold  the  principles  and  tactics  of  the  political  organi- 
zation ;  in  the  obligation  imposed  upon  each  member  not  to  belong 
to  or  support  morally,  financially,  or  otherwise  any  other  political 
party ;  and  in  the  rules  that  any  member  expelled  for  treason  to 
that  political  party  shall  not  be  reinstated  under  any  circtim- 
stances;  that  under  no  circumstances  or  conditions  shall  the 
society  withdraw  its  support  from  the  said  political  party;  that 
in  case  of  any  struggle,  dispute,  or  conspiracy  taking  place  within 
the  ranks  of  the  society  seven  good  standing  members  abiding  by 
the  constitution  of  the  political  organization  shall  be  a  sufficient 
number  to  constitute  themselves  the  society,  and  be  in  full  control 
of  the  property  of  the  society.  The  last  two  provisions,  it  is  de- 
clared, shall  not  be  altered,  changed,  or  amended.  These  provi- 
sions are  not  consistent  with  the  literary  and  social  purposes  for 
which  the  corporation  was  organized.  It  may  be  that  the  cor- 
poration could  refuse  to  admit  any  but  members  of  a  certain  po- 
litical party  to  its  membership,  but  the  corporation  cannot  be 
diverted  by  its  laws  from  the  objects  for  which  it  was  incorpor- 
ated and  converted  into  an  organization  for  other  and  diflFerent 
pursuits.  Moreover,  it  is  unreasonable  that  a  member  should  be 
subject  to  expulsion  and  deprived  of  his  rights  as  a  corporator 
because  he  does  not  hold  a  certain  political  faith,  when  the  cor- 
poration was  not  formed  for  political  purposes.     In  addition,  the 
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object  sought  to  be  effected  by  these  by-laws  is  contrar}'  to  sec- 
tion I  of  article  i  of  the  Constitution  of  the  state,  which  provides : 
"No  member  of  this  state  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers."  By- 
laws which  compel  the  member  of  a  corporation  under  penalty 
of  expulsion  to  give  up  the  free  exercise  of  his  rights  of  suffrage 
are  in  conflict  with  this  article  of  the  state  Constitution.  In 
People  V.  St.  Franciscus  Ben.  Soc,  24  How.  Pr.  216,  it  was  held 
that  the  by-laws  of  a  membership  corporation  requiring  the  mem- 
bers to  receive  certain  religious  rites  was  in  conflict  with  article 
I,  sec.  3,  of  the  state  Constitution,  declaring:  "The  free  exercise 
and  enjoyment  of  religious  profession  and  worship,  without  dis- 
crimination or  preference,  shall  forever  be  allowed  in  this  state 
to  all  mankind."  Mr.  Justice  Marvin  (at  page  221)  says:  "The 
defendant  was  organized  and  incorporated  for  charitable  and 
benevolent  purposes  under  a  statute  of  the:  state,  and  it  is  pos- 
sessed of  property  and  funds  in  which  the  relator  has  an  interest, 
and  the  law  protects  that  interest,  and  he  cannot  be  deprived  of 
his  rights  by  an  unauthorized  by-law,  though  he  may  have  as- 
sented to  it."  So  here  the  by-laws  are  unauthorized  which  re- 
strict the  untrammeled  exercise  of  the  right  of  franchise.  It 
follows  that  the  defendants  did  not  become  the  body  corporate 
in  full  control  of  its  property,  and  the  plaintiffs  have  never  ceased 
to  be  members  of  the  corporation. 

It  is  urged  by  the  defendants  that  the  plaintiffs  should  have 
brought  mandamus  for  reinstatement,  and  that  equity  has  no 
jurisdiction.  When  a  member  has  been  improperly  expelled  from 
a  corporation,  mandamus  is  the  appropriate  form  of  action  by 
which  to  obtain  reinstatement.  Haebler  v.  New  York  Prod. 
Exch.,  149  N.  Y.  414,  44  N.  E.  87;  People  ex  rel.  Johnson  v. 
New  York  Prod.  Exch.,  149  N.  Y.  401,  44  N.  E.  84;  Weiden- 
feld  V.  Keppler,  84  App.  Div.  235,  238,  82  N.  Y.  Supp.  634, 
affirmed  176  N.  Y.  562,  68  N.  E.  1125.  But  in  this  case  the 
plaintiff's  have  never  been  expelled.  And  where  the  defendants 
interfere  with  the  plaintiffs  in  the  exercise  of  their  rights  as  mem- 
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bers  and  officers  of  the  corporation,  exclude  them  from  the  rooms, 
prevent  their  attending  meetings  and  voting,  assume  control  of 
the  corporation  and  divert  its  property,  a  suit  in  equity  will  lie. 
Fay  V.  Supreme  Tent,  K.  of  M.,  38  Misc.  427,  77  N.  Y.  Supp. 
994.  In  case  an  action  for  damages  against  the  individual  de- 
fendants, or  a  mere  direction  to  recognize  the  plaintiffs  as  mem- 
bers, would  not  restore  them  to  the  full  enjoyment  of  their  rights, 
and  the  Supreme  Court  will  exercise  its  equitable  powers,  and 
enjoin  the  defendants,  declare  their  unauthorized  acts  void,  com- 
pel the  orderly  and  prescribed  administration  of  the  corporate 
affairs,  and  prevent  the  diversion  of  the  funds  and  property  of 
the  corporation  to  any  other  purpose  than  that  for  which  the  cor- 
poration  was  organized.  In  a  suit  for  equitable  relief  the  court 
will  bring  its  relief  down  to  the  time  of  the  trial,  and  thus  make 
an  end  of  the  litigation.  Kilboume  v.  Sullivan  County  Super- 
visors, 137  N.  Y.  170,  178,  33  N.  E.  159.  It  appearing  that  no 
duly  authorized  meeting  of  the  corporation  has  been  held  since 
September  29,  1902,  all  subsequent  proceedings  are  void.  Judg- 
ment may  be  entered  accordingly. 
Judgment  accordingly. 
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BURKE  V.  FRENKEL. 

[95  App.  Div.  89;  88  ^^  Y.  Supp.  517.] 

{Supreme  Court,  Appellate  Division,  Second  Department,  June  3,  1904.) 

Innkeepers — ^Defective    Premises — Negligence — Injuries    to    Guests — 
Pleading — Bill  of  Particulars. 

A  guest  in  a  hotel  sued  for  injuries  sustained  by  the  fall  of  a  win- 
dow while  she  was  lowering  the  Upper  part  of  it,  and  alleged  that  the 
hotel  was  negligently  maintained,  and  that  defendant  had  negligently 
permitted  the  window  and  its  appliances  to  become  defective  and 
worn,  and  otherwise  out  of  repair,  and  that  by  reason  thereof  the 
window  fell,  etc.  Defendant,  in  support  of  a  motion  for  a  bill  of  par- 
ticulars, showing  in  what  respect  the  window  and  its  appliances  were 
defective,  etc.,  alleged  that  he  was  ignorant  that  there  was  any  need 
of  repair,  and  had  been  advised  by  his  employees  that  there  was  noth- 
ing defective  about  the  window,  and  that  he  could  find  no  need  of 
repair  other  than  a  new  window  cord.  Plaintiff's  opposing  affidavit 
merely  alleged  that  defendant  was  in  a  better  position  to  know  the 
condition  of  the  window  than  plaintiff,  and  that  plaintiff  could  not 
give  the  specific  defects.  Held,  that  defendant  was  entitled  to  the 
particulars  requested. 

Appeal  from  Special  Term. 


Note. — Bill  of  Particulars  in  Action  for  Negugence. 

a.  Statute. — 171. 

b.  In  general. — 172. 

c.  As  to  defects. — 175. 

d.  As  to  injuries. — 180. 

e.  Sufficiency. — 182. 


a.  Statute. 

Upon  application  in  any  case,  the  court,  or  a  judge  authorized  to  make 
an  order  in  the  action,  may,  upon  notice,  direct  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  delivered  to  the  adverse  party,  and  in  case  of 
default  the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 


1 


172  VOLUME  XV. 


Appellate  Division.  [June 


Action  by  Margaret  Burke  against  Louis  Frenkel,  impleaded 
with  another.  From  an  order  denying  a  motion  for  a  bill  of  par- 
ticulars, defendant  Ella  Frenkel  appeals.     Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
JENKS,  WOODWARD,  and  HOOKER,  JJ. 

John  Patterson,  for  appellant. 

Frederick  W.  Sparks,  for  respondent. 

Jenks,  J.  This  is  a  motion  for  a  bill  of  particulars  in  an  action 
by  guest  against  innkeeper  for  personal  injuries  alleged  to  have 
been  sustained  by  the  fall  of  a  window  while  the  plaintiff  was  in 
the  act  of  lowering  the  upper  part  of  it.  The  plaintiff  complains 
that  the  inn  "was  carelessly  and  negligently  maintained,"  inas- 
much as  the  defendant  "negligently  and  carelessly  permitted  the 
window  and  its  appliances  in  room  107  to  become  defective,  worn, 
and  rotten,  and  otherwise  out  of  repair,"  and  that  "by  reason  of 
the  defective,  worn,  and  rotten  condition  of  the  window  and  its 
appliances,  and  solely  owing  to  said  condition,  the  window  fell," 
and  that  "the  defendant  or  his  servants  knew,  or  had  reason  to 
know,  that  the  said  window  and  its  appliances  were  defective. 

Bill  of  Particulars  in  Action  for  Negligence, — Continued. 


parts   of  his   affirmative   allegation  of  which  particulars  have  not  been 
delivered. 
Sec.  531,  Code  of  Civil  Procedure. 

b.  In  general. 

Whilst  the  power  of  the  court  to  order  bills  of  particulars  extends  to 
all  descriptions  of  actions,  great  caution  should  be  exercised  in  requiring 
bills  of  particulars  in  actions  for  negligence,  and  particularly  where  the 
action  is  brought,  not  by  the  person  injured,  but  by  one  claiming  in  a 
representative  capacity. 

McCarthy  v.  Lehigh  Vallq^^  Co.,  6  Misc.  422 ;  27  N.  Y.  Supp.  295. 

Donoghue  v.  Meares  ^^88;  19  N.  Y.  Supp.  585. 

Villiers  v.  Thifii^r  isc,  17;  48  N.  Y.  Supp.  614. 
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worn,  and  rotten  and  otherwise  out  of  repair,  but  omitted  to 
repair  the  same,"  and  that  "such  defective,  worn,  and  rotten  con- 
dition was  not  observable  by  ordinary  and  reasonable  inspection 
thereof,  but  was  well  known,  or  should  have  been  well  known,  to 
the  defendant,  but  was  not  known  to  the  plaintiff."  It  is  not 
alleged  in  what  respect  the  window  or  its  appliances  were  de- 
fective, worn,  rotten,  or  otherwise  out  of  repair.  The  moving 
affidavit  states  that  the  defendant  has  the  entire  management  of 
the  hotel,  and  that  he  is  completely  ignorant  that  there  is  any 
need  of  repair,  and  that  he  has  interviewed  all  of  his  150  em- 
ployees who  would  be  likely  to  have  been  near  the  room,  of  whom 
all  advise  him  that  they  knew  of  no  defect  or  anything  defective, 
worn,  rotten,  or  otherwise  out  of  repair,  or  aught  to  cause  a  sus- 
picion of  such  a  condition.  He  further  deposes  that  immediately 
after  the  accident  he  examined  the  window  and  its  appliances,  and 
could  not  find  any  defect  or  any  need  of  repair  or  change  in 
window  or  appliances,  other  than  a  new  cord.  The  opposing 
affidavit  states  that  the  defendant,  being  in  possession,  was  in  a 
better  position  to  know  the  condition  of  the  window  than  the 
plaintiff,  that  the  defendant's  own  servants  were  present  shortly 
after  the  accident  and  released  the  plaintiff,  and  that  his  workmen 
afterwards  repaired  the  window,  that  plaintiff's  case  must  be 
elicited  from  defendant's  employees,  presumably  hostile  witnesses, 
and  that  the  plaintiff  cannot  give  the  specific  defects  at  this  time, 

Bill  of  Particulars  in  Action  for  Negligence, — Continued. 

Muller  V.  Bush  &  D.  Mfg.  Co.,  15  Abb.  N.  C  88. 

But  parties  are  at  all  times  entitled  to  be  fairly  apprised  of  the  charge 
they  are  required  to  meet. 

McCarthy  v.  Lehigh  Valley  R.  Co.,  6  Misc.  422;  27  N.  Y.  Supp.  295. 

Where  the  negligence  alleged  results  in  death  and  the  action  is  brought 
by  an  administrator,  the  latter  ordinarily  is  obliged  to  obtain  his  evidence 
and  facts  from  sources  other  than  his  own  personal  knowledge,  and  a 
defendant  is  ordinarily  in  possession  of  facts  bearing  upon  the  cause  of 
death  charged  through  his  negligence. 

Donohue  v.  Meares,  47  St.  Rep.  188;  19  N.  Y.  Supp.  585. 

The  granting  or  denying  a  motion  for  a  bill  of  particulars  in  actions  for 
negligence  is  within  the  discretion  of  the  special  term. 

Reardon  v.  N.  Y.  Consolidated  Card  Co.,  50  Super.  514. 
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because  such  witnesses  have  not  been  interrogated  on  that  point 
We  think  that,  under  the  authority  of  our  decision  in  Robinson 
V.  Stewart,  84  App.  Div.  594,  82  N.  Y.  Supp.  928,  the  motion 
should  have  been  granted  in  part,  namely,  that  the  defendant 
should  be  apprised  as  to  the  respects  in  which  the  window  and 
its  appliances  were  defective,  worn,  and  rotten,  and  the  window 
was  out  of  repair,  and  in  what  respects  the  inn  was  negligently 
and  carelessly  maintained,  so  that  the  defendant  negligently  and 
carelessly  permitted  the  window  and  its  appliances  to  become  de- 
fective, worn,  and  rotten,  and  otherwise  out  of  repair,  so  as  to 
be  dangerous  to  life,  limb,  and  person,  and  that  the  time  of  the 
accident  should  be  stated.  The  showing  of  the  plaintiff  that  she 
cannot  now  "give  the  specific  defects  of  the  window,"  if  thereby 
she  intends  to  state  that  she  is  ignorant  to  the  extent  that  she 
cannot  in  advance  of  the  trial  give  such  intimation  as  the  bill  re- 
quires, is  no  reason  for  withholding  the  bill.  For  a  plaintiff  who 
does  not  rely  upon  the  doctrine  of  res  ipsa  loquitur  is  bound  to 
establish  a  prima  facie  case  of  negligence ;  if  he  cannot  show  how 
he  expects  to  establish  his  case,  how  can  he  recover  in  the  action? 
See  O'Hara  v.  Ehrich  (Super.  N.  Y.),  32  St.  Rep.  118;  11  N. 
Y.  Supp.  52. 

The  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  should  be  granted  to  the  extent  indicated 
in  this  opinion     All  concur. 

Bill  of  Particulars  in  Action  for  Negligence, — Continued. 

No  rule  can  be  formulated  with  respect  to  any  class  of  cases,  much  less 
with  respect  to  actions  of  negligence,  as  to  when  a  bill  of  particulars  will 
be  required,  it  being  necessary  to  determine  upon  the  facts  presented  upon 
the  appplication  in  each  case  whether  it  should  be  granted  or  denied. 

Donohue  v.  Meares,  47  St.  Rep.  188;  19  N.  Y.  Supp.  585. 

When  the  allegations  of  negligence  are  extremely  broad,  and  it  is  im- 
possible to  foresee  from  the  complaint  what  specific  acts  will  be  proven  or 
attempted  to  be  proveit  to  sustain  the  allegations,  a  motion  for  a  bill  of 
particulars  should  be  granted. 

O'Leary  v.  Candee,  60  N.  Y.  Supp.  1103. 

In  actions  for  negligence  care  should  be  taken  not  to  require  particulars 
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which  it  is  impossible  for  the  plaintiff  to  know  with  any  degree  of  pre- 
cision, as  he  must  be  to  some  extent  dependent  upon  his  proof,  as  other- 
wise they  may  serve  only  as  a  source  of  embarrassment  or  injustice. 

Manning  v.  International  Nav.  Co.,  24  App.  Div.  143;  49  N.  Y.  Supp. 
182. 

Muller  V.  Bush  &  D.  Mfg.  Co.,  15  Abb.  N.  C.  88. 

Neither  should  the  plaintiff  be  compelled  to  give  details  which  the  de- 
fendant is  more  likely  to  know  than  the  plaintiff  to  be  able  to  furnish. 

Id. 

One  province  of  a  bill  of  particulars  in  an  action  for  negligence,  and  a 
very  important  one,  is  to  apprise  the  defendant  of  what  specific  acts  of 
negligence  he  is  charged  with,  in  order  that  he  may  be  protected  against 
surprise  at  the  trial. 

O'Leary  v.  Candee,  60  N.  Y.  Supp.  1103. 

To  entitle  a  defendant  to  a  bill  of  particulars,  it  must  be  shown  by  the 
moving  papers  that  he  has  not  the  means  of  obtaining  the  information 
required,  and  that  it  is  necessary  to  have  such  knowledge  as  is  within  the 
possession  of  the  plaintiff  in  order  to  prevent  surprise  upon  the  trial. 

Villiers  v.  Third  Ave.  R.  Co.,  22  Misc.  17;  48  N.  Y.  Supp.  614. 

A  bill  of  particulars  will  not  be  granted  upon  an  affidavit  that  defendant 
has  caused  the  facts  connected  with  the  alleged  accident  to  be  investigated, 
and  after  diligent  inquiry  as  to  any  act  of  negligence  tending  to  cause  it, 
has  been  unable  to  procure  any  information  tending  to  support  the  alle- 
gations in  the  complaint,  and  cannot,  therefore,  imagine  what  facts  plaintiff 
intends  to  prove  to  establish  negligence. 

Phalen  v.  Roberts,  21  App.  Div.  603;  47  N.  Y.  Supp.  780. 

When  there  is  no  suggestion  in  the  moving  papers  that  defendant  has 
not  been  able  to  ascertain  all  the  facts  connected  with  the  transaction,  or 
that  plaintiff  has  any  particular  knowledge  in  regard  to  the  matter  not 
possessed  by  defendant,  or  that  information  from  the  former  is  necessary 
to  enable  the  latter  to  try  his  case  or  frame  his  answer,  the  motion  for  a 
bill  of  particulars  will  be  denied. 

Id. 

A  defendant  setting  up  contributory  negligence  should  not  be  compelled 
to  deliver  a  bill  of  particulars  thereof. 

Dazal  V.  Haaren,  N.  Y.  Daily  Reg.,  Nov.  11,  1887. 

c.  As  to  defects. 

An  allegation  that  plaintiff's  intestate  was  killed  by  reason  of  the  negli- 
gence and  imperfect  construction,  management  and  operation  of  an  eleva- 
tor is  not  particular  enough. 

O'Hara  v.  Ehrich,  32  St.  Rep.  118;  11  N.  Y.  Supp.  52. 

In  an  action  by  a  tenant  for  injuries  caused  by  his  falling  down  a  stair- 
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way  provided  by  the  landlord  for  the  common  use  of  the  tenants,  where 
the  complaint  alleges  that  the  fall  was  occasioned  by  the  negligence  of  the 
defendant  in  permitting  the  stairway  to  be  in  a  dangerous  and  insecure 
condition  and  in  failing  to  have  proper  lights  in  the  hallway,  the  defend- 
ant, upon  submitting  an  affidavit  to  the  effect  that  he  does  not  know  in 
what  respect  the  stairway  was  insecure  or  dangerous  or  what  portion  of 
it  is  referred  to  and  has  been  unable  to  ascertain  by  diligent  inquiry,  is 
entitled  to  a  bill  of  particulars. 

Robinson  v.  Stewart,  84  App.  Div.  594;  82  N.  Y.  Supp.  928. 

A  bill  of  particulars  should  be  served  stating  what  facts  plaintiflF  expects 
to  show  upon  the  trial  indicating  negligence  on  the  part  of  defendant, 
when  the  only  allegation  of  negligence  is  that  the  explosion  of  a  fly  wheel 
was  due  to  the  carelessness  and  negligence  and  the  want  of  proper  care 
and  skill  on  the  part  of  the  defendant  or  its  agents,  servants  or  employees, 

Myers  v.  Albany  Ry.,  5  App.  Div.  596;  39  N.  Y.  Supp.  446. 

In  an  action  for  injuries  received  through  the  frightening  of  his  hor>c 
from  the  blowing  of  a  locomotive  whistle,  plaintiff  is  properly  required  to 
furnish  a  bill  of  particulars  specifying  the  day,  hour  and  place  of  the 
alleged  casualty  and  the  direction  in  which  he  was  driving,  as  these  par- 
ticulars may  be  necessary  to  enable  defendant  to  understand  definitely  by 
which  of  its  agents  or  engines  the  accident  was  caused. 

Kerch  v.  Rome,  W.  &  O.  R.  Co.,  14  St.  Rep.  446. 

The  plaintiff  is  properly  required  to  serve  a  bill  of  particulars,  where 
his  complaint  alleges  that  the  death  of  his  intestate  was  caused  by  the 
neg^Ugent  shutting  down  of  the  doors  over  a  certain  shaft,  from  the  im- 
proper construction,  management  and  operation  of  the  elevator  and  the 
failure  to  furnish  adequate  light  thereat. 

O'Hara  v.  Ehrich,  32  St.  Rep.  118;  11  N.  Y.  Supp.  52. 

In  an  action  by  an  employee  who  alleges  that  the  machine,  in  the  opera- 
tion of  which  he  was  injured,  was  defective  and  out  of  repair,  of  which 
fact  defendant  had  knowledge,  a  motion  for  a  bill  of  particulars  should  be 
granted  upon  an  affidavit  of  defendant's  superintendent  that  he  does  not 
know  of  any  unsafe  condition  of  the  machine  and  has  been  unable  to 
ascertain  any  information  of  any  defect  and  that  at  the  time  of  the  acci- 
dent it  was  in  perfect  order. 

Wilson  V.  American  Steel  &  Copper  Plate  Co.,  56  App.  Div.  527;  67  N. 
Y.  Supp.  508. 

When  it  is  alleged  that  it  was  the  duty  of  the  defendant  to  provide  a 
reasonable  light  and  safe  place,  to  provide  suitable  rules  for  operating  the 
elevator,  to  supply  reasonably  safe  appliances  and  to  provide  automatic 
doors  and  that,  while  operating  the  elevator  on  a  certain  day,  plaintiff  was 
injured  by  reason  of  defendant's  negligence  and  disregard  of  his  duties, 
a  bill  of  particulars  should  be  allowed  specifying  in  what  respect  the 
elevator  was  out  of  repair  and  not  a  safe  place  in  which  to  work  and  also 


NEW  YORK  ANNOTATED  CASES.  177 

Bill  of  Particulars  in  Action  for  Negligence, — Continued. 


the  nature  of  the  accident,  especially  if  defendant  knows  nothing  of  the 
circumstances  of  the  accident  or  in  what  respect  he  is  claimed  to  have 
failed  in  his  duty. 

Daly  V.  Bloomingdale,  71  App.  Div.  563;  yt  N.  Y.  Supp.  131. 

The  complaint,  in  an  action  for  injuries  received  by  an  employee  in  a 
mill,  alleged  that  defendants  so  negligently  managed  and  operated  the 
machinery,  furnaces,  boilers  and  stoker  and  so  negligently  conducted  the 
work  maintained  by  them  and  so  negligently  exposed  the  plaintiff  to  dan- 
ger without  notice  or  neglect  on  his  part  and  so  negligently  furnished 
with  unsafe  machinery  and  appliances  and  an  unsafe  place  in  which  to 
work  and  were  so  negligent  in  other  respects  that  the  fingers  of  his  right 
hand  were  cut  off.  There  was  no  allegation  to  the  effect  that  his  fingers 
were  cut  off  by  any  of  the  machinery,  or  by  what  means  or  in  what  man- 
ner the  accident  occurred,  but  there  was  an  allegation  that,  at  the  time 
of  the  accident,  the  stoker  was  not  defective  or  out  of  repair.  In  such  a 
case  an  application  for  a  bill  of  particulars  will  be  granted  upon  affidavit 
that  defendant  was  not  aware  of  and  could  not  discover  any  defect  in  the 
place  or  machinery,  although  it  is  opposed  by  the  affidavit  of  plaintiff  stat- 
ing that  the  accident  occurred  while  he  was  working  at  the  stoker  and 
that  he  knew  nothing  about  its  construction  or  the  method  of  operating  it, 
but  containing  no  statement  that  the  injury  was  occasioned  by  the  stoker. 

King  V.  Brookfield,  72  App.  Div.  483;  76  N.  Y.  Supp.  604. 

Where  it  is  alleged  that  defendant  wrongfully  and  negligently  failed  to 
provide  a  servant,  killed  in  a  collision  between  two  freight  trains,  with 
competent  temperate  co-servants  and  with  a  sufficient  number  to  handle 
its  trains,  plaintiff  must  furnish  the  names  and  positions  of  those  servants 
^hose  competency  it  is  proposed  to  question  upon  the  trial. 

Field  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  35  Misc.  in;  71  N.  Y.  Supp. 
220. 

Although  a  complaint,  which  contains  a  general  averment  that  the  car 
plaintiff  was  driving  was  out  of  repair  and  in  an  unsafe  and  dangerous 
condition,  subsequently  particularizes  the  defects  by  stating  that  the  dan- 
gerous and.  unsafe  condition  was  caused  by  the  running  gear  of  the  car 
being  defectively  constructed  and  out  of  repair;  that  the  ratchet  wheel 
and  dog  were  insufficient  and  out  of  repair  and  the  brake-shore  and 
brake-chain  not  properly  adjusted  and  out  of  repair  and  that  the  car  was 
not  supplied  with  a  brake-guard,  brake-rail  or  dashboard,  in  consequence 
of  which  dangerous  and  unsafe  condition  it  could  not  be  safely  operated, 
defendant  is  entitled  to  a  specification  of  defects,  which  could  be  proved 
under  the  general  allegation  of  negligence,  other  than  those  named  in  the 
complaint. 

Keams  v.  Coney  Is.  &  Brooklyn  R.  R.  Co.,  17  St.  Rep.  692;  i  N.  Y. 
Supp.  906. 

Where  the  defendant  has  no  knowledge  or  information  concerning  the 
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allegations  in  the  complaint,  a  bill  of  particulars  setting  forth  all  the  de- 
tails of  the  accident  should  be  furnished  by  the  plaintiff,  although  he  is 
an  infant  nineteen  years  old. 

Gallerstein  v.  Manhattan  R.  Co.,  26  Misc.  852;  57  N.  Y.  Supp.  394- 

Defendant  is  entitled  to  a  bill  of  particulars  specifying  the  particular 
safeguards  claimed  to  have  been  omitted  and  in  what  respect  a  place  pro- 
vided to  work  in  was  unsafe 

O'Leary  v.  Candee,  60  N.  Y.  Supp.  1103. 

Where,  in  an  action  for  death  from  an  electric  current  while  trimming 
a  lamp,  the  complaint  alleges  that  the  defendant  negligently  maintained  as 
a  part  of  its  electric  light  plant  a  certain  lamp  in  a  store  of  an  imperfect 
and  obsolete  design  and  construction  and  which  did  not  have  thereon  cer- 
tain improvements  and  attachments  in  general  use  and  necessary  for  the 
safety  of  persons  handling  said  lamp;  that  said  lamp  was  maintained  with 
a  defective  switch  and  other  wires  defectively  constructed  with  inade- 
quate, imperfect,  old,  worn  and  torn  and  useless  insulation  and  that  de- 
fendant was  negligent  in  not  inspecting  the  lines  of  wire  in  question  to 
see  whether  they  were  properly  insulated  or  whether  the  current  upon  said 
line  had  become  grounded,  plaintiff  may  properly  be  required  to  state 
what  improved  appliances  and  attachments  were  in  general  use  at  the 
time  of  the  death  of  the  intestate  that  were  not  upon  the  lamp  in  question, 
if  she  has  in  mind  or  can  ascertain  any  such  improvements  of  which  de- 
fendant claims  to  be  ignorant,  so  that  the  latter  may  be  apprised  of  the 
particular  improvements  claimed. 

Stillman  v.  Brush  Electric  Light  Co.,  92  Hun,  504;  37  N.  Y.  Supp.  49. 

But  it  is  error  to  require  plaintiff  to  state  in  what  respect  the  lamp  was 
negligently  maintained  or  defectively  constructed  or  where  the  electric 
current  was  grounded  upon  the  circuit  or  in  what  manner  it  was  related  to 
the  death  of  the  intestate. 

Id. 

When  the  allegation  of  negligence  is  that  the  defendant  carelessly 
operated  the  train  of  cars  on  which  the  deceased  was  employed  as  a  brake- 
man  and  certain  other  trains  and  locomotives  through  incompetent,  in- 
experienced and  careless  servants  and  under  insufficient  and  improper 
rules  and  with  defective,  insufficient  and  unsafe  appliances,  rolling  stock 
and  equipments  and  over  dangerous,  crooked,  uneven,  defective  and  unsafe 
tracks  and  roadbed  and  otherwise,  the  defendant  is  entitled  to  a  bill  of 
particulars  specifying  the  place,  time,  character  and  identity  of  the  trains, 
the  nature  of  the  alleged  negligent  acts,  what  rules  were  insufficient  and 
what  appliances  were  unsafe. 

McCarthy  v.  Lehigh  Valley  R.  Co.,  6  Misc.  422;  27  N.  Y.  Supp.  295. 

But  defendant  is  presumed  to  have  knowledge  of  the  competency  and 
character  of  the  men  employed  on  its  trains  and  in  this  respect  it  ought 
to  possess  information  equal,  if  not  superior,  to  that  possessed  by  plaintiff, 
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therefore,  it  is  not  entitled  to  further  particulars  in  that  regard. 

Id. 

Although  the  complaint  merely  alleges  that  the  card-cutting  machine, 
upon  which  plaintiff  was  working,  was  out  of  order  and  defective,  de- 
fendants are  not  entitled  to  a  bill  of  particulars,  as  they  have  better  means 
of  knowledge  of  its  condition  by  reason  of  its  being  in  their  possession. 

Reardon  v.  N.  Y.  Consolidated  Card  Co.,  50  Super.  514. 

In  an  action  for  the  death  of  a  plasterer  from  a  fall  from  a  scaffold,  a 
bill  of  particulars  will  not  be  granted  when  the  moving  papers  show  that 
the  defendant  has  complete  knowledge  of  the  facts  in  regard  to  the  ma- 
terial and  the  erection  of  the  scaffold,  and  that  his  only  complaint  is  that 
he  has  not  been  able  to  ascertain  wherein  they  constitute  negligence. 

Phalen  v.  Roberts,  21  App.  Div.  603;  47  N.  Y.  Supp.  780. 

A  bill  of  particulars  will  not  be  ordered  in  an  action  by  a  passenger  for 
injuries  alleged  to  have  been  caused  by  being  precipitated  from  a  car  and 
hurled  beneath  its  wheels  as  the  result  of  the  carelessness,  recklessness 
and  negligence  of  the  employees  in  charge  thereof. 

Richmond  v.  Second  Ave.  R.  Co.,  47  St.  Rep.  306;  19  N.  Y.  Supp.  597. 

In  an  action  for  the  death  of  an  employee  at  a  hotel  in  its  destruction  by 
fire,  alleged  to  have  been  caused  by  negligence  in  failing  to  provide  a  suit- 
able or  reasonably  safe  place  for  her  to  sleep  in  and  in  failing  to  provide 
reasonably  safe  means  of  egress  in  case  of  fire  or  accident,  a  motion  for 
a  bill  of  particulars  should  be  denied,  as  defendant  has  better  knowledge 
of  the  facts  than  plaintiff. 

Donohue  v.  Meares,  47  St.  Rep.  188;  18  N.  Y.  Supp.  585. 

A  complaint  alleging  that  defendant  provided  and  used  unsafe,  defective 
and  insecure  piping  and  other  machinery,  including  the  valve  box  or  the 
neck  thereof  near  the  athwartship  bulkhead,  which  exploded,  in  the  star- 
board engine-room  of  a  steamer,  is  sufficiently  specific. 

Manning  v.  International  Nav.  Co.,  24  App.  Div.  143;  49  N.  Y.  Supp. 
182. 

Under  an  allegation  of  great  expense  for  medical  and  surgical  attend- 
ance, appliances  and  medicines,  the  particulars  should  be  confined  to  an 
itemized  statement  of  such  expenses  and  plaintiff  should  not  be  compelled 
to  furnish  the  names  and  addresses  of  the  physicians  and  the  number  of 
their  visits. 

Steinan  v.  Metropolitan  St.  R.  Co.,  63  App.  Div.  126;  71  N.  Y. 
Supp.  256. 

Where  plaintiff,  who  was  struck  by  a  derrick,  alleges  that  the  accident 
was  the  result  of  the  incompetency  of  the  men  in  charge  thereof,  he  will 
not  be  required,  after  serving  a  bill  specifying  which  derrick  caused  the 
injury,  to  give  the  names  of  the  men  claimed  to  be  incompetent,  as  de- 
fendant must  know  or  has  the  means  of  ascertaining  the  names  of  his 
employes  in  charge  of  a  particular  derrick,  and  any  particulars  as  to  their 
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unskill fulness  cannot  be  given  without  stating  the  evidence  by  which  it  is 
expected  to  prove  such  fact. 

Redmond  v.  Buckley,  49  St.  Rep.  10;  20  N.  Y.  Supp.  969. 

The  court  is  not  justified  in  compelling  the  plaintiff,  in  an  action  for  in- 
juries resulting  from  being  thrown  to  the  street  while  trying  to  board  a 
car,  to  give  the  number  of  the  car,  the  direction  in  which  it  was  moving 
and  the  names  and  numbers  of  the  conductor  and  gripman  in  charge 
thereof. 

Steinan  v.  Metropolitan  St.  R.  Co.,  63  App.  Div.  126;  71  N.  Y.  Supp. 
256. 

In  an  action  by  an  administrator  to  recover  damages  for  the  death  of 
decedent  by  burning,  alleged  to  have  been  caused  by  the  negligence  of 
defendant  in  the  care,  management  and  conduct  of  his  hotel,  by  reason  of 
its  improper  construction,  from  the  want  of  proper  appliances,  conveniences 
and  appurtenances,  essential  to  the  safety  of  guests  and  from  his  failure 
to  furnish  proper  and  necessary  means  of  escape  in  case  of  fire,  as  r^quired 
by  law,  where  defendant  testified  at  the  coroner's  inquest  that  he  was 
thoroughly  familiar  with  everything  relating  to  the  care,  management  and 
construction  of  the  hotel,  it  is  not  an  abuse  of  discretion  to  deny  a  motion 
•  for  a  bill  of  particulars. 

Lusbie  v.  Meares,  47  St.  Rep.  249;  19  N.  Y.  Supp.  586. 

When  the  complaint,  in  an  action  against  a  gas  company,  alleges  that 
gas  leaked  from  its  mains  and  supply  pipes  into  plaintiff's  premises  and 
there  exploded  in  consequence  of  the  improper  manner  in  which  the  pipes 
were  constructed  and  maintained,  it  is  improper  to  require  plaintiff  to 
serve  a  bill  of  particulars  .specifying  the  particular  acts  of  negligence 
claimed  to  have  caused  the  explosion,  as  the  defendant  has  the  exclusive 
control  and  care  of  the  pipes  and  is  necessarily  better  informed  concerning 

m 

he  probable  cause  of  accidents  occasioned  thereby. 

Neuwelt  v.  Consolidated  Gas  Co.,  94  App.  Div.  312;  87  N.  Y.  Supp.  1003. 

The  complaint  definitely  states  the  cause  of  the  injury,  when  it  alleges 
that  defendant's  derrick  was  left  untied,  without  giving  plaintiff  notice, 
and  was  allowed  to  swing  against  him  with  such  force  as  to  throw  him 
about  eighteen  feet 

Redmond  v.  Buckley,  49  St.  Rep.  10;  20  N.  Y.  Supp.  969. 

d.  As  to  injuries. 

Where  the  complaint  only  describes  the  injuries  in  general  terms  and 

does  not  even  state  upon  what  part  of  the  body  they  were  received,  a  bill 

of  particulars  may  properly  be  ordered  requiring  plaintiff  to  give  the 

details. 

Schweit  V.  Metropolitan  St.  R.  Co.,  24  Misc.  409;  53  N.  Y.  Supp.  545- 

Defendant  is  not  entitled  to  a  bill  of  particulars  of  the  nature,  location 
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and  probable  duration  of  each  and  every  injury  alleged  in  the  complaint, 
except  as  specifically  stated  therein,  showing  particularly  how  plaintiff  was 
injured  and  bruised  and  rendered  sick,  sore  and  lame,  when  the  complaint 
alleges  that  plaintiff  was  injured  and  bruised  in  his  person  and  rendered 
sick,  sore  and  lame,  but  contains  no  averment  of  any  permanent  injury. 

English  V.  Westchester  Elect.  R.  Co.,  69  App.  Div.  576;  75  N.  Y. 
Supp.  45. 

An  order  may  be  made  compelling  the  service  of  a  bill  of  particulars 
showing  in  detail  in  what  respects  plaintiff  received  injuries  which  "bruised 
her  about  the  body  and  internally"  by  reason  whereof  "the  plaintiff  was 
made  sick,  sore  and  lame  and  suffered  serious  bodily  harm  and  suffered 
and  will  suffer  bodily  pain  and  nervous  prostration,"  with  a  statement  of 
each  injury,  its  nature,  location  and  extent. 

Schweit  V.  Metropolitan  St.  R.  Co.,  24  Misc.  409;  53  N.  Y.  Supp.  545. 

Under  an  allegation  that  she  was  seriously  injured  by  being  thrown  to 
the  street  by  the  sudden  starting  of  a  car,  plaintiff  should  not  be  compelled 
to  specify  by  a  bill  of  particulars  the  injury  complained  of,  its  nature,  loca- 
tion and  extent. 

Steinan  v.  Metropolitan  St.  R.  Co.,  63  App.  Div.  126;  71  N.  Y.  Supp. 
256. 

In  an  action  based  upon  the  alleged  negligence  of  a  street  railroad  con- 
sisting in  the  collision  of  its  motor  with  the  carriage  in  which  plaintiff  was 
driving,  an  order  directing  a  bill  of  particulars,  containing,  the  number 
of  the  car,  if  known  to  plaintiff,  extent  of  injuries  and  character  to  date, 
and  medical  bills  to  date,  plaintiff's  business  and  how  long  provented  fol- 
lowing the  same,  and  damages  thereto  to  date,  will  be  reversed,  when 
defendant  fails  to  show  that  he  has  not  the  means  of  obtaining  such  infor- 
mation and  that  he  requires  it  to  avoid  surprise  upon  the  trial. 

Villiers  v.  Third  Ave.  R.  Co.,  22  Misc.  17;  48  N.  Y.  Supp.  614. 

It  is  proper  to  require  plaintiff  to  state  what  necessary  disbursements 
she  made,  as  alleged  in  the  complaint,  because  of  her  injuries,  and  to  give 
the  names  and  addresses  of  the  persons  to  whom  she  made  such  disburse- 
ments. 

Schweit  V.  Metropolitan  St.  R.  Co.,  24  Misc.  409;  53  N.  Y.  Supp.  545. 

A  complaint  which,  after  fully  and  completely  describing  the  injuries, 
concludes  with  the  statement  that  some  of  said  injuries  are  permanent, 
leaves  the  whole  matter  of  permanent  injuries  open  and  gives  defendant 
no  notice  of  the  injuries  which  are  claimed  to  be  permanent  as  distin- 
guished from  those  that  are  temporary. 

Cavanagh  v.  Metropolitan  St.  R.  Co.,  70  App.  Div.  i ;  74  N.  Y.  Supp. 
1 107. 

Plaintiff  cannot  be  compelled  to  give  a  bill  of  particulars  of  injuries  not 
alleged  to  be  permanent,  with  the  nature,  location  and  probable  duration 
of  each  and  the  way  they  were  received. 
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English  V.  Westchester  Elect  R.  Co.,  69  App.  Div.  576;  75  N.  Y. 
Supp.  45. 

An  allegation  that  one  leg  was  fractured  and  he  was  bruised  about  the 
legs  and  body  and  in  consequence  of  his  injuries  was  confined  to  his  bed 
about  six  weeks,  unable  to  work,  and  is  still  lame  and  suffers  and  has 
suffered  great  pain,  sufficiently  describes  the  injuries. 

Redmond  v.  Buckley,  49  St  Rep.  10;  20  N.  Y.  Supp.  969. 

The  plaintiff  may  be  required  to  state  the  number  of  weeks  that  she  was 
confined  to  her  bed  as  alleged  in  the  complaint. 

Steinan  v.  Metropolitan  St.  R.  Co.,  63  App.  Div.  126;  71  N.  Y.  Supp. 
256. 

A  motion  for  a  bill  of  particulars  specifying  which  injuries  are  perma- 
nent will  be  granted,  where  the  complaint  alleges  that  plaintiff  received 
severe  and  permanent  injuries  and  suffered  great  pain,  followed  by  specific 
allegations  of  permanent  injuries  to  the  ear  and  hearing,  and  then  further 
avers  that  his  right  shoulder,  head,  neck,  back  and  hip  were  bruised  and 
lacerated  and  he  was  in  other  respects  bruised  and  wounded  and  became 
and  was  sick,  sore,  lame  and  disordered  and  so  remained  and  continued 
for  a  long  space  of  time  and  that  he  also  received  a  severe  shock  to  his 
nervous  system  and  that  some  of  the  said  injuries  are  permanent 

Cavanagh  v.  Metropolitan  St  R.  Co.,  70  App.  Div.  i;  74  N.  Y.  Supp. 
1 107. 

Defendant  is  entitled  to  a  bill  of  particulars  as  to  the  injuries  which  the 
plaintiff  alleges  that  she  believes  to  be  permanent  and  as  to  the  length  of 
time  she  was  confined  to  her  home. 

O'Neill  v.  Interurban  St  R.  Co.,  87  App.  Div.  556;  84  N.  Y.  Supp.  505. 

Under  a  complaint  alleging  that  plaintiff  was  thrown  to  the  ground  with 
great  force,  so  as  to  seriously  injure  her  spine,  strain  and  bruise  her  back, 
and  inflict  severe  internal  injury,  some  of  which  injuries  she  is  informed 
and  believes  are  of  a  permanent  character,  a  bill  of  particulars  should  be 
required,  specifying  the  nature  and  location  of  the  injuries  claimed  to  be 
permanent 

Curtin  v.  Metropolitan  St  R.  Co.,  65  App.  Div.  610,  72  N.  Y.  Supp.  58a 

e.  Sufficiency, 

A  bill  of  particulars  which,  after  stating  three  specific  charges,  alleges 
that  defendant  was  negligent  in  other  respects  whereby  plaintiff's  intes- 
tate's death  was  caused  is  insufficient 

Baker  v.  Sutton,  86  Hun,  588;  33  N.  Y.  Supp.  1072. 

In  an  action  against  a  street  railroad  company  and  its  contractor  for 
injuries  received  in  falling  at  night  into  a  trench  dug  in  a  street  for  an 
underground  trolley  system,  a  bill,  demanded  by  the  contractor,  of  the 
particulars  of  his  alleged  negligence,  which  states  that  it  consisted  in 
failing  to  keep  the  excavations  and  trenches  guarded  and  protected  by 
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railing  or  covering^  or  in  any  other  manner  and  in  failing  to  keep  the  same 
sufficiently  lighted,  is  sufficiently  lighted. 

Moss  V.  Crimmins,  30  Misc.  300;  63  N.  Y.  Supp.  416. 

A  bill  of  particulars  which,  after  specifying  the  particular  injuries  suf- 
fered, alleged  that  plaintiff  was  otherwise  injured  to  her  damage  is  de- 
fective, so  as  to  authorize  the  court  to  order  a  further  bill  in  regard  thereto. 

Mueller  v.  Tenth  &  Twenty-Third  St.  Ferry  Co.,  38  App.  Div.  622;  56 
N.  Y.  Supp.  310. 

A  statement  that  a  mat  or  covering  had  become  loosened,  ragged  and 
worn,  causing  plaintiff's  fall,  but  followed  by  the  statement  that  said 
rubber  mat,  staircase  or  material  was  worn,  torn  up  and  loosened  and 
was  near  the  head  of  the  stairs,  does  not  comply  with  an  order  requiring 
plaintiff  to  state  whether  the  fall  was  caused  by  a  mat,  a  carpet,  a  cover- 
ing, a  staircase,  or  the  floor,  in  a  bill  of  particulars  in  an  action  for  per- 
sonal injuries  sustained  from  falling  in  the  hallway  and  down  the  stairs 
of  defendant's  office  building. 

Quinn  v.  Fitzgerald,  87  App.  Div.  53^;  84  N.  Y.  Supp.  728. 

A  statement  in  plaintiff's  bill  that  she  was  treated  at  a  certain  hospital 
is  not  a  sufficient  answer  to  the  question  as  to  what  hospital  she  was 
taken. 

Id. 

A  requirement  that  she  state  how  long  she  was  compelled  to  remain  in 
the  hospital  is  not  met  by  a  statement  that  she  was  for  a  long  time  treated 
by  a  certain  hospital. 

Id. 

A  statement  that  plaintiff  has  not  been  able  to  attend  to  her  duties  as 
nurse,  as  before,  that  her  loss  of  income  has  been  almost  total  and  that 
her  prior  income  was  from  $18  to  $25  per  week,  does  not  comply  with  an 
order  requiring  her  to  state  how  long  the  injuries  prevented  her  from 
attending  to  her  business  and  what  loss  of  income  she  suffered  thereby. 

Id. 

Where  the  order  requires  her  to  state  the  nature  and  location  of  her 
usual  vocation  and  business,  a  statement  that  her  occupation  was  that  of 
a  nurse,  without  stating  where  she  carried  on  that  occupation,  is  insufficient. 

Id. 

The  requirement  in  an  order  for  a  bill  of  particulars  that  plaintiff  state 
in  detail  the  items  of  expense  to  which  she  has  been  subjected  for  medical 
and  surgical  treatment  is  not  answered  by  the  statement  that  she  does  not 
remember  the  exact  amount,  but  recollects  one  bill  for  $150  and  other  bills 
have  also  been  incurred  to  other  physicians. 

Id. 

A  statement  of  the  injuries  which  plaintiff  believes  to  be  permanent  does 
not  comply  with  an  order  requiring  her  to  state  the  nature  and  location 
of  the  injuries  which  she  is  informed  and  believes  to  be  permanent 

Id. 
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MATTER  OF  SNEDEKER. 

[95  APP'  Div.  149 ;  88  AT.  y.  Supp,  847.I 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  10,  1904.) 

1.  Action  for  Wrongful  Death — Distribution  of  Damages — Deduction 

OF  Expenses. 

Under  Code  Civ.  Proc.  Sec.  1903,  providing  that  the  damages  re- 
covered for  wrongful  death  of  decedent  shall  be  distributed  as  un- 
bequeathed  assets  for  the  benefit  of  decedent's  wife  and  next  of  kin, 
after  deducting  therefrom  the  expenses  of  the  action,  an  administra- 
trix recovering  for  the  wrongful  death  of  her  husband  is  entitled  to 
deduct  from  the  damages  recovered  the  expenses  incurred  in  procuring 
necessary  medical  expert  witnesses  in  the  action. 

2.  Appeal— Appellate  Division — Authority  to  Supply  Omitted  Find- 

ings OF  Fact. 

Code  Civ.  Pro.  Sec.  993,  as  amended  by  Laws  1903,  p.  237,  c.  85, 
authorizes  the  Appellate  Division  to  pass  on  a  question  of  fact  when 
that  is  necessary.  Section  2586  provides  that,  where  an  appeal  is 
taken  on  the  facts  from  the  Surrogate's  Court,  the  Appellate  Division 


Note. — Distribution  of  Damages  for  Death  by  Negugence. 


a.  Statutes. — 184. 

b.  In  general. — 187. 

c.  Payment  to  infants. — 190. 

d.  Death  in  another  state. — 192. 


a.  Statutes. 
The  damages  recovered  in  an  action,  brought  as  prescribed  in  tho  last 
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has  the  same  power  to  decide  questions  of  fact  which  the  surrogate 
had.  Held,  that  the  Appellate  Division,  on  appeal  from  a  decree  of 
the  Surrogate  Court  on  findings  of  a  referee,  may  apply  such  findings 
of  fact  omitted  from  the  referee's  report  and  the  surrogate's  decree 
essential  to  the  case. 

Appeal  from  the  Surrogate's  Court,  King's  County. 

In  the  matter  of  the  accounting  of  Ada  May  Snedeker,  admin- 
istratrix of  Charles  Snedeker,  deceased.  From  a  decree  of  the 
Surrogate's  Court  settling  the  accounts,  Thomas  S.  Snedeker 
appeals.    AMrmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

A.  T.  Payne,  for  appellant. 

Charles  M.  Stafford,  for  respondent. 

Hooker,  J.  The  respondent  is  the  administratrix  of  the  estate 
and  the  widow  of  Charles  Snedeker,  deceased.  Six  months  be- 
fore his  death  he  met  with  an  accident,  which  he  claimed  was  due 
to  the  negligence  of  one  Malcom,  by  reason  of  which  he  was 
thrown  violently  from  his  bicycle  in  the  public  street.  At  that 
time  he  was  confined  to  his  house  but  a  few  days,  and  the  result 
of  the  mishap  did  not  appear  to  any  one  to  be  serious.    At  the 
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section,  are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife, 
and  next  of  kin ;  and  when  they  are  collected,  they  must  be  distributed  by 
the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his  hands,  after 
payment  of  all  debts,  and  expenses  of  administration.  But  the  plaintiff 
may  deduct  therefrom  the  expenses  of  the  action,  and  his  commissions 
upon  the  residue;  which  must  be  allowed  by  the  surrogate,  upon  notice, 
given  in  such  a  manner  and  to  such  person  as  the  surrogate  deems  proper. 

Sec.  1903  Code  Civ.  Pro. 

The  term  "next  of  kin,"  as  used  in  this  title,  includes  all  those  entitled. 
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expiration  of  five  months  and  a  half  he  was  taken  to  his  bed,  and, 
after  an  illness  of  two  weeks,  died.  Dr.  John  L.  Macumber  was 
in  attendance  upon  him  in  his  last  illness,  and,  the  incident  of 
the  accident  having  been  related  to  him,  he  suggested  to  the 
widow  that,  were  an  autopsy  performed,  and  medical  and  micro- 
scopic examinations  had,  it  might  be  demonstrated  that  Snedeker 
died  as  a  result  of  the  injuries  he  sustained  six  months  before. 
Snedeker's  death  abated  an  action  he  had  brought  against  Mal- 
com  for  the  injuries  sustained,  and  the  respondent  directed  Dr. 
Macumber  to  proceed  in  such  manner  as  he  thought  proper  to 
effect  a  determination  of  the  medical  questions  involved,  and  sig- 
nified to  him  that  she  would  procure  her  appointment  as  admin- 
istratrix, and  bring  an  action  against  Malcom  to  recover  damages 
for  her  husband's  death,  and  then  made  an  agreement  with  Dr. 
Macumber  in  relation  to  his  compensation,  which  all  the  parties 
hereto  concede  to  have  been  void  as  against  public  policy.  After 
two  trials,  judgment  was  obtained  against  the  defendant  in  the 
suit  of  the  administratrix  for  damages  in  the  sum  of  $5,771.95. 
The  deceased  having  left  no  children,  it  appears  that  the  admin- 
istratrix supposed  that,  under  the  provisions  of  sections  1902  and 
1903  of  the  Code  of  Civil  Procedure,  she  was  entitled,  as  the 
widow,  to  the  entire  proceeds  of  the  litigation.  After  the  re- 
covery and  the  payment  of  the  verdict,  however,  the  father  of 
the  deceased,  who  was  the  nearest  next  of  kin,  called  her  to  an 
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under  the  provisions  of  law  relating  to  the  distribution  of  personal  prop- 
erty, to  share  in  the  unbequeathed  assets  of  a  decedent,  after  the  payment 
of  debts  and  expenses,  other  than  a  surviving  husband  or  wife. 

Code  Ciy.  Pro.  Sec  1870. 

The  term  "next  of  kin"  includes  all  those  entitled,  under  the  provisions 
of  law  relating  to  the  distribution  of  personal  property,  to  share  in  the 
unbequeathed  residue  of  the  assets  of  a  decedent  after  payment  of  debts 
and  expenses,  other  than  a  surviving  husband  or  wife.' 


tt 


Sub.  12,  Sec.  2514,  Code  of  Civ.  Pro. 
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accounting  before  the  surrogate,  and  the  Court  of  Appeals,  upon 
review  of  the  surrogate's  decree  (47  App.  Div.  471;  63  N.  Y. 
Supp.  580),  determined  that  the  father  should  share  equally  with 
the  widow,  where  other  next  of  kin  had  failed.  Snedeker  v. 
Snedeker,  164  N.  Y.  58,  58  N.  E.  4.  Thereafter  the  judgment 
of  the  Court  of  Appeals  was  made  that  of  the  Surrogate's  Court, 
and  the  administratrix  filed  her  accounting,  to  which  the  father, 
who  has  appealed  to  this  court  from  the  decree  of  the  surrogate, 
filed  objections.  The  account  was  referred,  and  evidence  taken 
before  the  referee.  The  decree  of  the  surrogate,  entered  upon 
the  coming  in  of  the  report,  confirming  the  same,  is  now  under 
review. 

By  the  stipulation  of  the  parties  in  writing,  incorporated  with 
the  printed  papers,  it  is  agreed  that : 

"Upon  the  appeal  herein  the  only  question  presented  for  adjudication  is 
the  following,  The  item  and  charge  of  $1,000  allowed  to  Dr.  John  L.  Ma- 
cumber,"  which  the  petitioner  has  and  does  object  to.  In  other  words, 
the  appellant  objects  to  that  part  of  the  decree  herein  which  credits  the 
respondent  with  the  payment  to  Dr.  John  L.  Macumber  of  $1,000.  All 
other  objections  are  withdrawn." 

Upon  the  report  of  the  referee,  the  surrogate  disallowed  cer- 
tain items  in  the  account,  and  allowed  certain  others.  Among 
the  latter  was  the  one  of  $1,000  paid  to  Dr.  John  L.  Macumber, 
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b.  In  general. 

Damages  recovered  for  death  by  negligence  are  no  part  of  the  genera] 
assets  of  the  estate  of  the  deceased. 

Stuber  v.  McEntee,  142  N.  Y.  200;  36  N.  E.  878. 

Matter  of  Degaramo,  86  Hun,  390;  33  N.  Y.  Supp.  502. 

The  decedent's  debts  are  not  collectable  therefrom. 


Stuber  v.  McEntee,  142  N.  Y.  200;  36  N.  E.  878. 
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as  compensation  for  work,  labor,  and  services  he  had  performed 
in  connection  with  the  litigation. 
Section  1903  of  the  Code  of  Civil  Procedure  reads  as  follows: 


"The  damages  recovered  in  an  action,  brought  as  prescribed  in  the  last 
section,  are  exclusively  for  the  benefit  of  the  decedent's'  husband  or  wife, 
and  next  of  kin ;  and  when  they  are  collected,  they  must  be  distributed  by 
the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his  hands,  after 
payment  of  all  debts,  and  expenses  of  administration.  But  the  plaintiff 
may  deduct  therefrom  the  expenses  of  the  action,  and  his  commissions 
upon  the  residue;  which  must  be  allowed  by  the  surrogate,  upon  notice, 
given  in  such  a  manner  and  to  such  persons,  as  the  surrogate  deems 
proper." 

It  is  under  the  authority  of  the  language  of  the  last  sentence 

of  this  section  that  the  administratrix  claims  the  decree  of  the 
surrogate  should  be  affirmed,  allowing  her  to  credit  herself  upon 
the  accounting  with  this  item  of  $1,000  as  part  of  the  expenses  of 
the  action.  Argument  is  hardly  necessary  to  establish  the  prin- 
ciple that  a  representative  of  an  estate,  who  maintains  such  an 
action,  should  be  credited  with  attorney's  fees,  disbursements,  and 
witness  fees,  together  with  reasonable  compensation  for  expert 
witnesses,  where  they  are  required,  as  well  as  with  payment  for 
all  other  work,  labor,  and  services,  of  whatever  nature  they  may 
be,  so  long  as  they  are  incurred  in  good  faith,  under  a  reasonable 
supposition  that  the  chances  of  success  of  the  lawsuit  would  be 
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The  damages  are  exclusively  for  the  benefit  of  the  decedent's  husband 
or  wife  and  next  of  kin. 

Stuber  v.  McEntee,  142  N.  Y.  200;  36  N.  E.  878. 

The  reasonable  expenses  under  a  contract  made  by  the  administrator 
with  an  attorney  for  the  prosecution  of  the  action  may  be  allowed  the 
administrator  out  of  the  sum  recovered. 

Lee  V.  Van  Voorhis,  78  Hun,  575;  29  N.  Y.  Supp.  571. 

The  personal  representative  of  the  deceased  acts  only  as  a  trustee  for 
the  persons  who,  under  the  statute,  are  entitled  to  the  damages. 

Matter  of  Degaramo,  86  Hun,  390;  33  N.  Y.  Supp.  502. 

Section  1870  and  subdivision  7  of  Sec.  2732  of  the  Code  are  applicable  in 
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enhanced  by  their  employment.  Without  a  reasonable  interpre- 
tation of  this  rule,  representatives  of  estates  would  run  personal 
risk  of  becoming  chargeable  with  expenses  which  they  in  many 
instances  properly  deemed  necessary  to  be  rendered  in  accom- 
plishing a  successful  determination  of  the  litigation;  and,  were 
such  risks  apparent,  it  might  easily  lead  to  the  imperfect  prepara- 
tion and  trial  of  such  cases,  and  an  incomplete  protection  of  the 
rights  of  the  next  of  kin,  who  would  be  entitled,  under  section 
1903  of  the  Code,  to  share  in  the  proceeds.  In  the  case  under 
review,  Dr.  Macumber  rendered  extremely  valuable  medical  serv- 
ices to  the  administratrix.  It  appears  undisputed  from  the  evi- 
dence that,  without  services  of  this  nature  being  rendered  by 
some  one,  the  action  must  have  failed.  The  doctor,  undisputed, 
testified  on  the  hearing  before  the  referee  as  follows: 

"I  worked  the  case  up;  studied  it  up;  talked  with  Dr.  Ev&ns,  and  he 
came  up  to  see  if  there  was  anything  in  the  heart  or  lungs  to  produce  this 
condition  of  the  brain.  And  after  he  was  dead,  Professor  Van  Cott  came 
into  the  case,  and  he  made  the  autopsy;  and,  because  Dr.  Little  attended 
him  in  his  first  sickness,  I  requested  him  to  be  there,  and  I  was  there. 
There  were  diseased  spots  in  his  brain,  and  it  was  impossible  to  determine 
whether  his  death  resulted  from  an  injury  which  occurred  six  months 


DiSTTOBUTiON  OF  DAMAGES  FOR  Death  BY  NEGLIGENCE, — Continued. 


determining  who  are  entitled  to  receive  as  distributees  under  Sec.  1903. 

Lipp  V.  Otis  Brothers  Co.,  161  N.  Y.  559;  56  N.  E.  79;  30  Civ.  Pro.  270. 

Snedeker  v.  Snedeker,  164  N.  Y.  58;  58  N.  E.  4. 

Snedeker  v.  Snedeker,  47  App.  Div.  471 ;  63  N.  Y.  Supp.  580. 

A  husband  is  not  next  of  kin  of  the  wife,  within  the  meaning  of  the  act 
requiring  compensation  for  causing  death. 

Drake  v.  Gilmore,  52  N.  Y.  389. 

Keteltas  v.  Keteltas,  72  N.  Y.  312. 

Unbequeathed  assets  are  distributed  as  provided  for  by  Sec.  2732  and 
the  following  sections  of  the  Code. 
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before,  and  which  permitted  him  to  go  about  his  business  until  a  short 
time  before  his  death.  Professor  Van  Cott  took  sections  of  the  brain  and 
different  parts  of  the  body — ^the  heart,  lungs,  and  all  the  vital  organs — 
and  took  them  to  the  laboratory,  hardened  them,  and  prepared  them  for 
work  with  the  microscope,  and  after  several  months  he  reported  to  me 
that  the  findings  in  the  brain  were  sufficient  to  connect  the  death  with  the 
accident;  that  there  were  evidences  of  a  hemorrhage  having  taken  place 
in  the  brain,  one  on  either*  side  of  the  brain,  and  had  found  the  blood 
changes,  and  he  could  definitely  state  that  at  a  time  before  his  death  he 
had  hemorrhages  that  could  not  be  determined  with  the  naked  eye;  it  had 
to  be  determined  with  the  microscope." 

In  answer  to  a  question  as  to  the  fair  and  reasonable  value  of 
the  services  he  had  performed  in  that  case,  he  testified  that  the 
charge  was  very  reasonable  indeed,  because  it  was  a  case  that 
stretched  over  a  long  period  of  time,  and  added  : 

"It  was  a  case  in  which  the  medical  testimony  decided  the  matter,  and 
there  were  other  medical  experts  on  the  other  side.  They  said  it  was  not 
so,  and  it  devolved  on  me  to  say  that  it  was  so.  I  was  working  on  it  a 
good  deal  of  the  time  over  a  year,  and  I  lost  a  good  deal  of  time  going 
to  court.  We  not  only  had  to  prove  these  things,  but  we  had  to  disprove 
the  testimony  of  the  others.  The  family  physician  came  in  and  stated 
what  his  health  was.    He  said  he  had  operated  on  him  for  appendicitis 
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Ix^wman  v.  Elmira,  C.  &  N.  R.  Co.,  85  Hun,  188;  65  St.  Rep.  723;  32 
N.  Y.  Supp.  579. 

c.  Payment  to  infants. 

By  Sec  2746  it  is  provided  that  when  a  distributive  share  is  payable  to 
an  infant  the  surrogate's  court  may,  among  other  things,  direct  it  to  be 
paid  to  the  general  guardian  up^^n  his  depositing  with  the  surrogate  in  his 
office  a  bond  of  the  character  there  specified,  but  that  if  no  direction  is 
made  by  the  surrogate's  court  as  to  its  payment  in  some  of  the  wa)rs  there 
described,  it  shall,  by  order  of  the  court,  be  paid  into  said  court  by  pay- 
ment to  the  county  treasurer  to  be  managed  by  him  as  therein  directed. 

Lowman  v.  Elmira,  C.  &  N.  R.  Co.,  85  Hun,  188;  65  St.  Rep.  7^3;  32 
N.  Y.  Supp.  579. 
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some  time  before.  The  autopsy  showed  that  he  had  never  had  anything 
the  matter  with  his  appendix.  He  stated  in  court  that  the  appendix  was 
so  diseased  that  it  could  not  be  removed.  We  had  to  bring  up  all  these 
things  to  discount  the  medical  testimony  of  the  other  side." 

There  is  evidence  in  the  record  that  the  value  of  Dr.  Macum- 
ber's  services  was  $1,000,  and  nowhere  did  the  appellant,  before 
the  referee,  urge  that  the  charge  was  excessive  or  exorbitant,  or 
oflFer  any  testimony  to  dispute  the  evidence  of  value. 

There  is  no  finding  of  the  referee  or  the  surrogate  that  these 
services  were  of  the  value  ascribed  to  them.  The  decree  allow- 
ing that  sum  to  the  administratrix  should  nevertheless  be  affirmed. 
Section  993  of  the  Code  of  Civil  Procedure,  as  amended  by  chap- 
ter 85,  Laws  1903,  p.  237,  authorizes  the  Appellate  Division  to 
pass  upon  a  question  of  fact  where  that  is  necessary.  That  sec- 
tion provides,  in  part,  as  follows : 

"The  Appellate  Division  of  the  Supreme  Court  shall,  on  appeal  from  a 
judgment  entered  on  the  report  of  a  referee,  or  the  decision  of  a  court  on 
such  trial,  review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new  trial,  or  grant 
to  either  party  the  judgment  which  the  facts  warrant." 
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The  amount  collected  must  be  paid  in  conformity  with  the  general  pro- 
visions of  the  Code  of  Civil  Procedure  regulating  the  manner  of  payment 
of  a  distributive  share  of  an  estate  belonging  to  an  infant. 

Lowman  v.  Elmira,  C.  &  N.  R.  Co.,  85  Hun,  188;  65  St.  Rep.  723;  32 
N.  Y.  Supp.  579. 

Such  damages  cannot  be  paid  by  the  administrator  to  a  general  guardian 
of  an  infant  unless  directed  by  the  surrogate's  court. 

Lowman  v.  Elmira,  C.  &  N.  R.  Co.,  85  Hun,  188;  65  St.  Rep.  723;  32 
N.  Y.  Supp.  579. 
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We  are  of  the  opinion  that  it  should  be  taken  as  a  fact  in  this 
case  that  the  services  rendered  were  of  the  value  indicated. 
Section  2586  of  the  Code  of  Civil  Procedure,  relating  to  appeals 
from  the  Surrogates'  Courts,  provides: 

"Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has  the 
same  power  to  decide  the  questions  of  fact,  which  the  surrogate  had;  and 
it  may.  in  its  discretion,  receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee." 

Under  the  authority  of  the  two  sections  we  have  quoted,  it 
can  hardly  be  doubted  that  we  have  the  power  to  supply  any  find- 
ing of  fact  omitted  from  the  referee's  report  or  decision,  and  the 
surrogate's  decree,  essential  to  the  case. 

The  view  we  take  of  the  dispute  renders  it  unnecessary  to  pass 
upon  the  legal  questions  discussed  by  the  referee,  upon  which  he 
sought  to  uphold  the  claim  of  the  administratrix  to  the  $1,000. 
which  he  finds  had  already  been  paid  to  Dr.  Macumber.  The 
decree  should  therefore  be  affirmed. 

Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed,  with 
costs.     All  concur. 
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d.  Death  in  another  state. 

Where  a  person  is  killed  in  an  accident  occurring  in  the  state  of  Ohio, 

and  the  statutes  of  that  state  give  to  certain  persons  a  right  to  recover 

damages  for  such  death,  any  moneys  paid  in  settlement  of  the  claim  are 

to  be  distributed  in  our  courts  according  to  the  terms  of  the  Ohio  statute. 

Matter  of  Degaramo,  86  Hun,  390;  33  N.  Y.  Supp.  502. 
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Grinnell   v.  Weston. 


GRINNELL  v.  WESTON. 


[95  ^PP-  Div.  454;  88  AT.  7.  ^i*^^.  781.] 

^Supreme  Court,  Appellate  Division,  First  Department.    June  17,  1904.)  i 

1.  False  Imfsisonment — Arrest  by  Officer— Justification  of  Officer —  I 

LiABiUTY  of  Person  Procuring  Arrest.  1 

Where  the  defendant  procured  plaintiff's  arrest  by  a  policeman,  I 

stating  to  the  latter  that  plaintiff  had  committed  a  crime,  the  fact  that  ' 
the  policeman  was  justified  by  defendant's  statement  in  making  the 

arrest  did  not  excuse  defendant,  but  he  was  liable  for  false  imprison-  ' 

ment.  < 

2.  Same — Question  for  Jury. 

In  an  action  for  false  imprisonment,  in  which  it  appeared  that  de- 

Note. — ^Damages  for  False  Imprisonment. 

a.  In  general. — 193. 

b.  Elements. — 194. 

c.  Amount. — 195. 

d.  Punitive. — ^200. 


a.  In  general. 

In  actions  for  false  imprisonment  the  damages  are,  from  the  nature  of 
the  injury  claimed,  incapable  of  exact  ascertainment.  If  the  cause  of 
action  is  made  out,  the  plaintiff  is  entitled  to  compensation,  to  be  ascer- 
tained by  the  jury,  whatever  may  have  been  the  motive  which  actuated  the 
defendant. 

Voltz  V.  Blackmar,  64  N.  Y.  440. 

The  damages  to  be  awarded  in  cases  of  this  character  must,  in  the  nature 
of  things,  be  left  largely  to  the  experience  and  sound  judgment  of  a  jury, 
and  they  naturally  vary  with  the  age  and  condition  in  life  of  the  injured 
parties  and  the  impression  created  on  the  minds  of  the  jury. 

Toomey  v.  Delaware,  L.  &  W.  R.  Co.,  4  Misc.  392;  53  St.  Rep.  567; 
24  N.  Y.  Supp.  108. 
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fendant  procured  the  arrest  of  plaintiff  because  he  believed  him  to  be 
another  person  against  whom  he  had  preferred  a  criminal  charge,  it 
was  a  question  for  the  jury  whether  defendant  was  justified  in  be- 
lieving plaintiff  to  be  the  person  guilty  of  the  crime,  and  was  justified 
in  having  the  arrest  made. 

3.  Same — Exemplary  Damages. 

In  an  action  for  false  imprisonment,  in  which  it  appeared  that  de- 
fendant procured  the  arrest  of  plaintiff  because  he  believed  him  to  be 
another  person  against  whom  he  had  preferred  a  criminal  charge, 
plaintiff  was  not  entitled  to  exemplary  damages  unless  defendant  was 
actuated  by  malice,  even  though  his  conduct  in  causing  plaintiff's  arrest 
was  not  that  of  a  prudent  man. 

4.  Same — Agency — Liabiuty  for  Acts  of  Officer  after  Arrest. 

In  an  action  for  false  imprisonment,  in  which  it  appeared  that  de- 
fendant procured  plaintiff's  arrest  because  of  his  resemblance  to  a 
man  against  whom  defendant  had  made  a  criminal  charge,  and  that 
defendant  had  employed  private  detectives  to  learn  the  whereabouts 
of  defendant,  and  that  these  detectives,  together  with  a  police  officer, 
arrested  plaintiff,  and  the  police  officer  took  him  into  custody,  de- 
fendant, though  liable  for  the  acts  of  the  private  detectives  and  for 

Damages  for  False  Imprisonment, — Continued. 

In  such  actions  the  conduct  and  motive  of  the  defendant  is  open  to  in- 
quiry, with  a  view  to  the  assessment  of  damages;  and  if  the  defendant,  in 
committing  the  wrong  complained  of,  acted  recklessly  or  wilfully  and 
maliciously,  with  a  design  to  oppress  and  injure  the  plaintiff,  the  jury,  in 
fixing  the  damages,  may  disregard  the  rule  of  compensation,  and  beyond 
that  may,  as  a  punishment  to  the  defendant,  and  as  a  protection  to  society 
against  a  violation  of  personal  rights  and  social  order,  award  such  addi- 
tional damages  as  in  their  discretion  they  may  deem  proper. 

Voltz  V.  Blackmar,  64  N.  Y.  440. 

b.  Elements. 

The  loss  of  earnings  by  a  railroad  passenger  while  he  was  wrongfully 
imprisoned  for  one  night  is  a  proper  element  of  damages,  but  the  loss  of 
employment  for  nine  months,  in  consequence  of  his  failure  to  keep  an  ap- 
pointment on  the  morning  after  his  arrest,  is  not  a  proximate  result  of 
his  detention. 

Carpenter  v.  Pennsylvania  R.  Co.,  13  App.  Div.  328;  43  N.  Y.  Supp.  203. 

Damages  for  the  time  spent  and  the  actual  expenses  incurred  in  procur- 
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the  arrest  and  detention  of  plaintiff,  was  not  liable  for  the  acts  of  the 
police  officer  after  the  arrest. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ashbel  P.  Grinnell  against  Edward  Weston.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.     Reversed, 

Argued  before  HATCH,  McLAUGHLIN,  PATTERSON, 
INGRAHAM,  and  LAUGHLIN,  JJ.     , 

James  W,  Osborne,  for  appellant. 

Thomas  P.  Wickes,  for  respondent. 

Ingraham,  J.  The  plaintiff,  a  physician  and  surgeon,  engaged 
in  the  practice  of  his  profession  in  the  state  of  Vermont,  on  the 
23d  day  of  March,  1901,  when  in  the  Grand  Central  Depot  in  the 
city  of  New  York,  about  to  take  a  train,  was  arrested  by  a  police 

Damages  for  False  Imprisonment, — ^Continued. 

ing  a  discharge  by  a  writ  of  habeas  corpus  may  be  recovered,  when  the 
warrant  of  arrest  is  void  on  its  face. 

Williams  v.  Garrett,  12  How.  Pr.  456. 

Bljrthe  v.  Tompkins,  2  Abb.  Pr.  468. 

The  expenses  incurred  for  attorney's  services  in  getting  rid  of  an  illegal 
arrest  are  not  the  legal  and  natural  consequences  of  the  false  imprison- 
ment, but  special  damages  which  must  be  pleaded  in  order  to  render  evi- 
dence thereof  admissible. 

Strang  v.  Whitehead,  12  Wend.  64. 

c.  Amount. 

The  court  ought  not  to  interfere  with  the  assessment  of  damages  by  a 
jury  further  than  to  see  that  they  have  not  abused  the  trust  reposed  in 
them  or  violated  some  settled  rule  of  law. 

Toomey  v.  Delaware,  L.  &  W.  R.  Co.,  4  Misc.  392;  53  St.  Rep.  567; 
24  N.  Y.  Supp.  108. 

Taking  an  elderly  man  into  custody  and  marching  him  through  a 
crowded  thoroughfare,  in  charge  of  an  officer,  depriving  him  of  his  liberty, 
away  from  friends  and  facilities  for  bail,  putting  him  on  trial,  causing  fear 
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officer  of  the  city  of  New  York  at  the  instigation  of  the  defend- 
ant, taken  to  police  headquarters,  and,  after  a  detention  there, 
taken  before  a  police  magistrate  and  discharged.  He  brought 
this  action  to  recover  damages  for  a  false  imprisonment  based 
upon  this  arrest  and  detention. 

Upon  the  trial  it  was  not  disputed  but  that  the  defendant  caused 
the  arrest  of  the  plaintiflF,  mistaking  him  for  a  person  against 
whom  he  had  made  a  criminal  charge,  and  that  the  mistake  was 
occasioned  by  the  resemblance  of  the  plaintiff  to  the  person 
against  whom  the  defendant  had  made  the  charge.  There  was 
no  question  but  that  there  was  a  serious  mistake,  and  that  the 
plaintiff  is  of  irreproachable  character,  standing  high  in  his  pro- 
fession. On  behalf  of  the  defendant  it  was  proved  that  he  was 
the  president  of  the  Weston  Electrical  Instrument  Company, 
having  a  large  manufacturing  establishment  at  Newark,  N.  J.; 
that  some  time  before  this  arrest  he  had  been  swindled  by  a  man 
named  Raynor ;  that  when  in  New  York,  stopping  at  the  Waldorf 
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and  suspense,  are  acts  sufficient  to  call  for  substantial  rather  than  the  mere 
nominal  damages,  sometimes  awarded  for  a  mere  technical  false  imprison- 
ment. 

Id. 

Where  it  appears,  in  an  action  against  a  police  justice  for  false  impris- 
onment, that  plaintiff  was  arrested  Saturday  morning  and  walked  with 
the  constable  to  defendant's  office,  and  during  the  dinner  hour  was  prac- 
tically at  liberty  on  informal  bail,  and,  on  an  adjournment  to  Monday  be- 
coming necessary,  was  taken  to  the  village  lock-up,  from  which  he  was 
released  in  less  than  an  hour,  a  verdict  of  $1,000  is  excessive. 

Bocock  V.  Cochran,  32  Hun,  521. 

A  verdict  of  $9,000  is  excessive  in  an  action  for  false  imprisonment 
against  a  military  commander  for  arresting  a  private  citizen  on  a  chaiige 
of  treason,  confining  him  for  five  days  and  trying  him  by  a  court-martial. 

McConnell  v.  Hampton,  12  Johns.  234. 

$2,000  is  excessive  when  plaintiff  was  arrested,  early  in  the  morning,  by 
a  policeman  at  the  request  of,  or  upon  facts  or  circumstances  of  suspicion 
communicated  by,  defendant,  and,  after  remaining  at  the  polioe  office  for 
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Hotel,  he  saw  the  plaintiff  in  that  hotel,  and,  mistaking  him  for 
Raynor,  he  at  once  took  steps  to  locate  him,  so  as  to  make  a 
criminal  charge  against  him;  that  defendant  employed  private 
detectives,  who  ascertained  that  plaintiff  was  stopping  at  the 
Manhattan  Hotel,  and  was  to  leave  New  York  on  the  morning  of 
March  23,  1901.  This  information  being  communicated  to  the 
defendant,  he  sent  for  one  of  the  detective  sergeants  of  the  city 
of  New  York,  who  came  to  the  defendant's  room  at  the  hotel 
about  half  past  7  o'clock  in  the  morning.  With  the  detective 
sergeant  and  the  private  detectives  the  defendant  went  to  the 
New  York  Central  Depot,  pointed  the  plaintiff  out  as  Raynor, 
whereupon  the  plaintiff  was  arrested  by  the  detective  sergeant 
and  taken  to  police  headquarters,  and  subsequently  taken  before 
a  magistrate,  when  the  mistake  was  discovered,  the  attorney  for 
the  defendant  stating  to  the  magistrate  that  it  was  a  case  of  mis- 
taken identity,  and  that  there  was  no  charge  against  the  plaintiff, 
and  the  magistrate  discharged  the  plaintiff  from  arrest.     The  de- 
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some  time,  was  discharged,  no  one  appearing  against  him,  upon  his  promise 
to  appear  again,  if  required. 

Brown  v.  Chadsey,  39  Barb.  253. 

A  verdict  of  $S,ooo  is  excessive  for  a  false  imprisonment  for  several 
days  under  a  body  execution  issued  by  defendant,  an  attorney,  in  his  pro- 
fessional capacity. 

Baker  v.  Secor,  6  St.  Rep.  735. 

Where  plaintiff,  who  had  desk  room  in  the  office  of  a  firm  of  horse 
dealers,  was  asked  by  them  to  present  for  payment  an  order  they  had  re- 
ceived for  a  horse,  and,  upon  presentation  of  the  order,  was  arrested  on 
the  ground  that  it  was  a  forgery,  $1,000  is  not  excessive,  although  plaintiff 
was  only  locked  up  about  an  hour  and  a  half,  as  the  injury  to  his  business 
and  private  reputation  must  be  considered  in  arriving  at  the  amount  of 
damage. 

Thorp  V.  Carvalho,  14  Misc  554;  36  N.  Y.  Supp.  i. 

In  an  action  for  false  imprisonment  for  the  arrest,  by  a  policeman  at 
the  request  of  the  president  of  an  insurance  company,  of  the  secretary  on 
his  refusal  to  deliver  the  key  of  the  safe  and  leave  the  office,  a  verdict  of 
$2,750,  after  the  setting  aside  of  a  former  verdict  of  $3,000,  will  not  be  set 
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fendant  then  wrote  to  the  plaintiff  apologizing  for  the  mistake, 
explaining  the  circumstances  under  which  it  occured,  and  offer- 
ing to  reimburse  the  plaintiff  for  any  expenses  that  he  had  been 
put  to  in  consequence  of  his  arrest.  The  whole  case  shows  that 
the  defendant  was  mistaken  in  his  identification  of  the  plaintiff, 
that  he  supposed  that  the  person  whose  arrest  he  had  instigated 
was  the  man  Raynor  against  whom  the  criminal  charge  was 
pending,  and  that  after  the  mistake  was  discovered  he  did  ever)"- 
thing  in  his  power  to  remedy  it.  I  have  no  doubt  but  that  the 
arrest  and  detention  of  the  plaintiff  was  illegal.  The  plaintiff 
had  committed  no  crime,  and  there  was  no  charge  against  him. 
He  was  followed  by  the  defendant  and  private  detectives  to  the 
railroad  depot,  where  he  was  about  to  take  a  train  for  his  home. 
The  defendant  procured  the  attendance  of  a  police  officer  at  the 
depot,  insisted  that  the  officer  should  arrest  the  plaintiff,  refusing 
to  state  the  nature  of  the  charge,  and  refusing  to  listen  to  the 
plaintiff's  explanation  and  protestation  of  his  innocence.  While 
a  police  officer,  under  section  177  of  the  Code  of  Criminal  Pro- 
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aside  as  excessive,  as  the  case  concerns  the  protection  of  the  law  to  the 
personal  rights  of  citizens. 

Dodge  V.  Alger,  53  Super.  107. 

Where  an  innocent  woman  is  arrested  on  a  charge  of  felony  on  an  un- 
lawful warrant,  imprisoned  seven  hours  and  stripped  naked  before  the 
gaze  of  strange  men,  to  be  searched,  a  verdict  of  $800  for  the  illegal  in- 
dignity cannot  be  said  to  be  excessive. 

McKelvey  v.  Marsh,  63  App.  Div.  396;  71  N.  Y.  Supp.  541. 

A  verdict  of  $450  is  not  excessive  where  plaintiff,  who,  with  other  girls, 
stumbled  over  an  empty  beer  barrel  in  the  street  on  running  by  defend- 
ant's premises,  was  arrested,  detained  in  a  police  box  until  the  arrival  of 
the  patrol  wagon  when  she  was  taken  to  the  station  charged  with  kicking 
the  barrel  over 

Ball  v.  Harrigan,  47  St.  Rep.  384;  19  N.  Y.  Supp.  913. 

Where  the  defendant,  who  had  been  awarded  the  custody  of  the  child 
by  a  decree  of  divorce,  had  its  mother,  upon  her  refusal  to  give  it  up, 
arrested  in  a  restaurant  before  a  crowd  of  people,  conducted  through  the 


NEW  YORK  ANNOTATED  CASES.  199 

1904]  Grinnell   v.  Weston. 

cedure,  may  without  a  warrant  arrest  a  person  when  a  felony  has 
in  fact  been  committed,  and  he  has  reasonable  cause  for  believing 
the  person  to  be  arrested  to  have  committed  it,  a  private  person 
is  only  authorized  to  arrest  another  when  a  crime  has  been  com- 
mitted or  attempted  in  his  presence,  or  where  the  person  arrested 
has  committed  a  felony,  although  not  in  his  presence  (section  183, 
Code  Cr.  Proc).  The  plaintiff's  testimony  as  to  his  arrest  is 
that  after  he  went  through  the  gate  to  take  the  train  he  was  in- 
terrupted by  a  man,  whom  he  idenified  as  the  detective  sergeant, 
putting  his  hand  on  the  plaintiff's  shoulder  and  telling  the  plain- 
tiff that  he  was  wanted ;  that  the  plaintiff  protested,  and  asserted 
that  there  was  a  mistake;  that  the  defendant  then  appeared  and 
said  to  the  plaintiff,  "You  know  me,"  to  which  the  plaintiff  an- 
swered, "I  have  never  seen  you  before  in  my  life,"  whereupon  the 
defendant, said,  "You  know  me  well  enough.  You  have  my 
money,"  and,  addressing  the  men  in  charge  of  the  plaintiff,  said, 
"Take  him  along,"  and  the  defendant  then  disappeared.  The 
detective  sergeant  testified  that  at  the  request  of  the  defendant 
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street  to  the  station-house  and  locked  up  in  a  cell  over  night,  $3,000  dam- 
ages is  not  excessive 

Monjo  V.  Monjo,  53  Hun,  145;  6  N.  Y.  Supp.  132. 

$1,500  damages  are  liberal,  but  not  excessive,  for  having  a  man  taken 
from  his  hotel  and  confined  in  the  police  station  for  three  days. 

Thome  v.  Turck,  10  Daly,  327. 

Where  a  man  and  his  son  on  the  return  trip  were  arrested  by  a  railroad 
conductor  upon  the  ground  that  their  tickets  were  not  good  on  his  car, 
the  fact  that  the  son  recovered  six  cents  does  not  prove  that  $500  is  ex- 
cessive in  an  action  by  the  father,  nor  does  the  latter's  verdict  prove  that 
the  son's  damages  are  inadequate. 

Toomey  v.  Delaware,  L.  &  W.  R.  Co.,  4  Misc.  392;  53  St.  Rep.  567; 
24  N.  Y.  Supp.  108. 

When  the  plaintiff  was  arrested  and  detained  only  long  enough  to  walk 
across  the  street  where  he  was  released  upon  the  advice  of  another  officer, 
a  verdict  of  six  cents  should  not  be  set  aside  as  inadequate. 

Henderson  v.  McReynolds,  38  St.  Rep.  734;  14  N.  Y.  Supp.  351. 
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he  went  to  the  Forty-Second  street  depot,  and  remained  on  the 
steps  facing  Forty- Second  street ;  that  he  had  been  waiting  there 
lo  or  15  minutes  when  the  defendant  and  the  private  detectives 
came  there,  accompanied  by  the  plaintiff  and  his  wife;  that  the 
defendant  then  said,  "Officer,  this  is  the  man  who  swindled  me. 
Take  charge  of  him ;"  that  the  plaintiff  said,  "There  is  some  mis- 
take here,"  whereupon  the  officer  took  the  plaintiff  to  police  head- 
quarters. 

The  defendant  upon  the  trial,  and  also  upon  this  appeal,  insists 
that  the  court  should  have  dismissed  the  complaint  upon  the 
ground  that  as  a  police  officer  made  the  arrest,  and  that  upon  the 
undisputed  evidence  a  crime  had  been  committed,  and  as  the 
statement  of  the  defendant  to  the  police  officer  that  the  plaintiff 
was  the  person  who  had  committed  the  crime  autborized  the 
police  officer  to  make  the  arrest,  the  arrest  and  detention  were 
not  illegal,  and  therefore  an  action  for  false  imprisonment  cannot 
be  sustained,  and  in  support  of  this  proposition  he  cites  the  case 
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d.  Punitive. 

In  an  action  for  false  imprisonment  the  jury  has  a  right  to  give  plaintiff 
damages  beyond  a  mere  compensation  for  the  injury  sustained  by  hira, 
and  inflict  a  punishment  upon  defendant  for  his  conduct,  and  as  a  warning 
to  others,  but  not  to  an  arbitrary  amount. 

Voitz  V.  Blackmar,  64  N.  Y.  440. 

Brown  v.  Chadsey,  39  Barb.  253. 

The  jury  may,  under  proper  instruction  from  the  court,  award  exemplary 
damages. 

Mann  v.  Barrows,  14  St.  Rep.  10. 

In  an  action  for  false  arrest  and  imprisonment  the  recovery  of  punitive 
or  exemplary  damages  does  not  depend  upon  the  existence  of  malice  in 
its  ordinary  sense.  It  is  sufficient  evidence  of  malice  that  the  arrest  was 
wanton  or  oppressive,  or  in  open  disregard  of  the  plaintiff's  right  to  per- 
sonal liberty. 

Kolzem  v.  Broadway  &  Seventh  Ave.  R.  Co.,  i  Misc.  148;  48  St  Rep. 
656;  20  N.  Y.  Supp.  700. 

Where  exemplary  or  punitive  damages  are  claimed,  all  the  circumstances 
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of  Thompson  v.  Fisk,  50  App.  Div.  71,  63  N.  Y.  Supp.  352, 
where  tke  court  said :  , 

"In  this  case  there  was  no  question  made  but  that  a  felony  had  been 
committed.  Nor  was  any  suggestion  made  but  that  the  policeman  was  a 
police  officer.  If,  then,  the  officer  had  reasonable  cause  for  believing  that 
the  plaintiff  committed  the  felony,  an  arrest  by  him  without  a  warrant  was 
lawful,  and  even  if  the  defendants  procured  the  officer  to  make  the  arrest, 
still  if  the  arrest  and  detention  by  the  officer  were  lawful,  then  the  de- 
fendants would  not  be  liable  therefor,  as  for  an  unlawful  arrest  and  im- 
prisonment. So  that  the  real  question  was  whether  the  officer,  at  the  time 
he  made  the  arrest,  had  reasonable  cause  for  believing  the  plaintiff  had 
committed  the  felony." 


The  question  here  presented  was  not  directly  before  the  court 
upon  that  appeal,  as  what  was  determined  was  the  question 
whether  the  officer  had  reasonable  ground  for  believing  that  the 
plaintiff  was  connected  with  the  felony  that  had  been  committed, 
which  was  a  question  for  the  jury  and  not  for  the  court.  If  that 
case  determined  that,  where  an  individual  requires  a  police  officer 
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immediately  connected  with  the  transaction,  tending  to  exhibit  or  explain 
the  motive  of  the  defendant,  are  admissible  in  evidence.  The  plaintiff  on 
his  part  may  show  that  there  was  express  malice,  and,  on  the  other  hand, 
the  defendant  is  entitled  to  the  benefit  of  any  circumstances  tending  to 
show  that  he  acted  under  an  honest  belief  that  he  was  justified  in  doing 
the  act  complained  of. 

Voltz  V.  Blackmar,  64  N.  Y.  440. 

If  there  is  no  evidence  of  any  ill-will  or  malice,  or  reckless  and  wanton 
disregard  of  the  plaintiff's  rights  in  making  the  arrest,  but  it  is  made  in 
good  faith  upon  the  suspicion,  deemed  to  be  warranted  by  the  circum- 
stances, that  he  is  either  a  criminal  or  a  person  contemplating  the  com- 
mission of  a  crime,  no  case  is  presented  for  the  allowance  of  exemplary 
damages. 

The  plaintiff,  while  awaiting  the  departure  of  a  train,  was  arrested  by 
a  railroad  detective,  taken  before  a  police  sergeant,  detained  over  night 
and  discharged  in  the  morning.  The  cause  assigned  for  his  arrest  was 
his  general  suspicious  appearance,  in  support  of  which  the  detective  testi- 
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to  arrest  an  innocent  person,  and  the  police  officer,  acting  upon 
the  statement  made,  makes  the  arrest,  the  person  instigating  the 
arrest  is  not  liable  if  the  police  officer  believed  him,  I  think  it  is 
contrary  to  all  the  decisions  and  tlie  settled  law  of  this  state.  A 
peace  officer  has  authority  to  make  an  arrest  where  a  felony  has 
been  committed,  and  when  he  has  reasonable  cause  to  suspect  the 
person  arrested  of  having  committed  it,  and,  if  the  officer  acted 
in  good  faith  and  was  justified  in  making  the  arrest,  he  is  pro- 
tected; but  the  fact  that  the  police  officer  is  justified  does  not 
absolve  the  individual  at  whose  request  the  arrest  has  been  made 
from  liability,  if  in  fact  no  felony  had  been  committed,  or  the 
person  arrested  was  not  connected  with  the  commission  of  a 
felony;  and  this  distinction  arises  from  the  difference  in  the 
power  of  a  police  officer  and  a  private  individual  to  make  an 
arrest.  If  a  private  individual  identifies  a  person  as  one  who 
has  been  guilty  of  a  crime,  and  requires  a  police  officer  to  arrest 
him  without  a  warrant,  the  arrest  is  the  joint  act  of  the  private 
individual  and  the  peace  officer,  and,  if  the  arrest  is  unwarranted 
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fied  that  he  had  on  a  rubber  suit  and  hood,  part  of  which  came  down  upon 
his  face,  leaving  only  his  mouth  visible  and  containing  holes  for  his  eyes 
and  that  he  had  false  moustache  and  whiskers. 

Newman  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  54  Hun,  335;  7  N.  Y.  Supp.  56a 

It  is  the  rule  that  the  master  is  liable  in  compensatory  damages  for  an 
illegal  arrest  caused  by  his  servant,  if  his  manner  of  conducting  business 
justifies  the  jury  in  believing  that  the  servant  was  acting  within  the  scope 
of  his  employment  and  discharging  the  ordinary  duties  imposed  upon  him. 

Craven  v.  Bloomingdale,  171  N.  Y.  439;  64  N.  E.  169. 

Where  plaintiff,  while  examining  watches  in  defendant's  store  was  told 
by  a  clerk  that  a  watch  had  disappeared  since  they  were  shown  to  her  and 
a  detective  was  called  who  took  her  upstairs  to  be  searched,  she  is  entitled 
to  an  award  of  punitive  damages,  although  there  is  no  evidence  of  any 
express  malice  against  her  individually,  as  the  act  was  done  in  pursuance 
of  a  system  which  had  been  adopted  in  that  store. 

Stevens  v.  O'Neill,  51  App.  Div.  364;  64  N.  Y.  Supp.  663. 

A  merchant  cannot  be  held  liable  for  punitive  or  vindictive  damages  by 
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and  illegal,  both  the  police  officer  and  the  private  individual  are* 
joint  tort  feasors,  and  both  are  liable  for  the  wrong.  The  fact 
that  the  officer  acting  under  the  information  given  to  him  by  the 
individual  is  the  one  that  takes  the  physical  possession  of  the 
person  arrested  does  not  relieve  the  private  individual  from  re- 
sponsibility. Both  the  individual  and  the  officer  united  in  the 
act,  and  both  are  responsible  for  the  arrest,  if  unlawful.  While 
the  officer  might  prove  a  justification  by  showing  that  a  felony 
had  been  committed,  and  that  he  acted  upon  the  statement  made 
to  him  by  the  instigator,  and  had  reasonable  cause  to  believe  that 
the  person  arrested  was  guilty  of  the  felony,  the  person  instigat- 
ing the  arrest,  and  who  was  jointly  responsible  with  the  police 
officer  for  it,  to  justify  himself  must  show  that  a  felony  had  been 
committed,  and  that  the  person  arrested  was  connected  with  it, 
or,  at  least,  that  he  acted  upon  grounds  which  would  justify  a 
prudent  person  in  believing  that  the  person  arrested  was  guilty. 
It  would  certainly  be  a  strange  result  if  a  person  at  whose  insti- 
gation another  was  arrested  could  escape  responsibility  for  a 
false  arrest  and  detention  by  showing  that  he  had  induced  a 
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reason  of  wanton,  oppressive  or  malicious  acts  of  his  servant  in  causing 
the  illegal  arrest  of  a  customer,  unless  there  is  proof  implicating  him  and 
making  him  particeps  criminis  of  his  servant's  acts,  or  that  he  had  either 
expressly  or  impliedly  authorized  or  ratified  them. 

Craven  v.  Bloomingdalc,  171  N.  Y.  439;  64  N.  E.  i6g. 

Where  an  action  for  false  imprisonment  is  brought  against  a  party  for 
the  act  of  his  attorney  in  having  the  plaintiff  arrested  under  a  body  execu- 
tion, such  party  is  not  liable  for  exemplary  damages,  unless  his  attorney, 
if  a  defendant,  would  be  liable  therefor. 

Catlin  V.  Adirondack  Co.,  15  Week.  Dig.  256. 

The  action  of  the  attorney  in  issuing  the  execution  was  an  innocent  mis- 
take in  the  law,  and  his  defence  of  the  process  in  the  court  of  appeals, 
which  affirmed  an  order  of  the  special  term  setting  aside  the  execution, 
did  not  show  malice  so  as  to  subject  the  client  to  punitive  damages. 

Id. 

The  jury  should  not  allow  smart  money  for  an  arrest  under  a  warrant 
void  on  its  face,  in  the  absence  of  evidence  of  bad  faith. 

Williams  v.  Garrett,  12  How.  Pr.  456. 
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police  officer  to  believe  a  false  statement  of  another's  connection 
with  a  crime,  so  that  the  police  officer  would  be  justified  in  be- 
lieving such  false  statement  in  making  the  arrest.  That  the 
police  officer  was  justified  does  not  justify  the  individual  who 
induced  the  officer  to  make  the  arrest.  Of  course,  to  connect 
an  individual  with  the  arrest,  it  must  be  shown  that  he  was  the 
instigator  and  caused  the  arrest  to  be  made.  Merely  furnishing 
information  to  a  police  officer  when  called  upon  to  state  facts  for 
his  guidance,  although  subsequently  shown  to  be  inaccurate, 
does  not  make  the  person  making  the  statement  a  joint  actor 
with  the  police  officer  in  making  the  arrest.  It  is  only  when  the 
action  of  the  police  officer  is  instigated  or  procured  by  the  pri- 
vate individual,  and  the  police  officer  acts,  not  upon  his  own 
volition,  but  to  carry  out  a  request,  so  that  the  private  individual 
in  effect  procures  the  officer  to  make  the  arrest,  that  the  indi- 
vidual becomes  a  joint  actor  with  the  officer  in  making  the  arrest; 
and  this  is  the  effect,  I  think,  of  all  the  authorities.  In  Bums 
V.  Erben,  40  N.  Y.  463,  Judge  James  says: 

"But  the  allegations  of  the  complaint  are  for  an  illegal  arrest  and  de- 
tention. Such  acts  constitute  what  is  usually  denominated  an  action  for 
false  imprisonment;  an  action  in  the  nature  of  a  trespass  for  a  direct 
wrong  or  illegal  act,  in  which  the  defendant  must  have  personally  partici- 
pated. Or  the  act  must  have  been  by  his  direct  or  indirect  procurement 
The  gist  of  such  an  action  is  an  unlawful  detention,  and  motive  will  be 
inferred  so  far,  at  least,  as  to  sustain  the  action;  and  evidence  to  disprove 
actual  motive  only  bears  upon  the  question  of  damages." 

In  Famam  v.  Feeley,  56  N.  Y.  451,  Judge  Andrews  says: 

"If  the  defendant  directed  the  officer  to  arrest  the  plaintiff,  and  he  took 
her  into  custody  in  consequence  of  such  direction,  the  defendant  is  liable 
as  in  an  action  for  false  imprisonment,  unless  he  gave  evidence  establish- 
ing a  justification.  To  justify  a  private  person  in  arresting  or  aiding  in 
the  arrest  of  another,  without  a  warrant,  on  a  criminal  charge,  it  must 
appear  that  a  felony  had  been  committed,  and  that  he  acted  circumspectly, 
and  upon  grounds  which  would  have  justified  a  careful  and  prudent  person 
in  believing  that  the  person  arrested  was  guilty  of  the  crime.  The  burden 
is  upon  him  to  show,  when  sued  for  the  arrest,  that  the  circumstances  jus- 
tified the  suspicion ;  and  if  this  is  made  to  appear  he  is  not  liable,  although 
the  accused  was  in  fact  innocent." 
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And  in  Carson  v.  Dessau,  142  N.  Y.  445,  37  N.  E.  493,  the 
Chief  Judge  says :  , 

"The  arrest  of  the  plaintiff  was  without  warrant,  on  a  charge  of  crime, 
when  in  fact,  according  to  her  testimony,  no  crime  had  been  committed, 
and  no  reasonable  ground  for  suspicion  existed  on  the  part  of  David 
Dessau,  by  whose   immediate   direction  the  arrest  was  made.    He  was 

guilty  of  false  imprisonment,  whether  or  not  the  officer  was  liable." 

In  Hewitt  V.  Newburger,  141  N.  Y.  538,  36  N.  E.  593,  57 
St.  Rep.  821,  the  defendant  applied  to  a  magistrate  and  ob- 
tained a  warrant  for  the  plaintiff's  arrest,  which  warrant  was 
without  jurisdiction,  and  was  therefore  void.  Under  this  war- 
rant the  plaintiff  was  arrested  and  detained  until  he  was  subse- 
quently discharged  by  the  magistrate,  whereupon  the  plaintiff 
brought  an  action  to  recover  for  a  false  imprisonment.  The 
complaint  was  dismissed,  but  the  Court  of  Appeals,  in  ordering 
a  new  trial,  held  that  the  magistrate  was  wholly  without  juris- 
diction, and  the  warrant  and  all  the  proceedings  under  it  were 
absolutely  void,  and  that,  the  process  being  void,  the  defendant 
at  whose  instance  it  was  issued  was  liable;  the  court  saying: 

"This  process  being  void,  the  defendant  is  liable.  The  evidence  shows 
him  to  have  been  active  and  officious  in  procuring  this  arrest.  He  went 
to  the  office  of  the  recorder,  and  said  he  wanted  a  warrant  for  the  arrest 
of  plaintiff.  He  stated  the  facts,  swore  to  this  information,  procured  the 
warrant,  handed  it  to  the  chief  of  police,  said  he  wanted  it  served  'right 
away,'  offered  to  provide  a  'rig*  to  go  to  plaintiff's  house,  and  sent  his  son 
later  to  inform  the  officer  where  he  could  and  did  find  plaintiff  in  a  certain 
store  at  Amsterdam.  All  these  circumstances  establish  defendant's  liabil- 
ity, and  it  was  for  the  jury  to  determine  what  damages,  if  any,  the  plaintiff 
had  suffered  in  the  premises." 


In  that  case  there  would  be  no  doubt  but  that  the  chief  of 
police,  acting  under  the  warrant  of  the  recorder,  was  protected. 
It  was  not  illegal  for  him,  acting  under  this  warrant,  to  make  the 
arrest,  and  to  detain  the  person  arrested  until  discharged  by  the 
recorder;  but,  notwithstanding  the  fact  that  he  was  protected, 
the  defendant,  at  whose  instigation  the  warrant  had  been  ob- 
tained and  the  arrest  made,  was  held  liable  in  an  action  for  false 
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imprisonment.  None  of  these  cases — ^and  no  case  with  which 
I  am  acquainted,  unless  it  be  the  case  of  Thompson  v.  Fisk,  50 
App.  Div.  71;  63  N.  Y.  Supp.  352 — has  held  that  because  a 
police  officer,  acting  upon  information  furnished  to  him  by  an- 
other, was  justified  in  making  an  arrest,  the  person  at  whose 
instigation  and  procurement  the  arrest  was  made  was  not  liable. 

A  further  question  is  presented  as  to  whether  the  judge  was 
authorized  to  direct  the  jury  to  find  the  defendant  liable  for  the 
arrest  and  detention  of  the  plaintiff,  or  whether  upon  the  facts 
it  was  a  question  for  the  jury  to  say,  if  they  found  that  a  felony 
had  been  committed,  whether  the  defendant  was  justified  in  re- 
questing the  officer  to  make  the  arrest ;  and  I  am  inclined  to  think 
that  under  the  facts  of  this  case  this  was  a  question  for  the  jury. 
In  Farnam  v.  Feeley,  56  N.  Y.  451,  the  court  expressly  held 
that,  when  a  private  person  is  sued  for  an  unlawful  arrest  and 
detention,  **the  burden  is  upon  him  to  show,  when  sued  for  the 
arrest,  that  the  circumstances  justified  the  suspicion;  and  if  this 
is  made  to  appear  he  is  not  liable,  although  the  accused  was  in 
fact  innocent."  In  this  case  the  question  for  the  jur>'  would  be 
whether  they  believed  that  a  felony  had  been  committed,  and,  if 
they  so  found,  whether,  under  all  the  circumstances,  the  defend- 
ant was  justified  in  the  conviction  that  he  expressed  that  the 
plaintiff  was  the  person  guilty  of  the  felony,  and  that,  if  he  was, 
then  he  was  justified  in  taking  the  measures  that  he  did  to  insure 
the  detention  of  the  plaintiff.  I  think,  therefore,  the  learned 
trial  judge  should  have  first  submitted  that  question  to  the  jury, 
with  directions  thatj  if  they  found  against  the  plaintiff  upon  this 
point,  then  they  were  to  award  the  plaintiff  compensatory  dam- 
ages; with  the  further  direction  that,  if  they  found  that  the  ac- 
tion of  the  defendant  was  wanton  or  malicious,  they  would  be 
justified  in  awarding  the  plaintiff  punitive  damages. 

The  court,  in  submitting  this  question  to  the  jury,  held  as  a 
matter  of  law  that  the  plaintiff  was  entitled  to  compensatory 
damages;  "that  is,  he  is  entitled  to  such  a  sum  as  will  compen- 
sate him  for  the  bodily  and  mental  suffering  caused  by  his  arrest, 
for  the  shame  and  humiliation  of  the  arrest  and  the  injury  to  his 
feelings,  and  for  the  anxiety  of  mind.     That  he  is  entitled  to;" 
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and  that,  if  the  jury  believed  that  the  defendant  acted  with  a 
wanton  disregard  to  plaintiff's  rights,  they  could  give  more  than 
compensatory  damages,  and  left  it  to  the  jury  to  say  whether 
the  defendant  acted  as  a  prudent  man  would  have  acted  under 
the  circumstances  of  the  case;  that  "if  you  believe  plaintiff's 
statement  of  it,  then  was  it  the  act  of  a  prudent  man  to  cause 
plaintiff's  arrest?     If  a  crime  had  in  fact  been  committed  by  the 
plaintiff,  then  the  defendant  had  a  right  to  cause  his  arrest,  but 
he  acted  at  his  peril  when  he  arrested  the  plaintiff.     Did  he  act 
as  a  prudent  man  would  have  acted  under  the  circumstances  when 
he  caused  the  plaintiff  to  be  arrested  by  the  detectives  and  taken 
to  the  police  headquarters,  and  from  there  to  Jefferson  market 
court?    That  is  for  you  to  determine  from  the  evidence  in  the 
case.     *     *     *     I  have  told  you  that  the    detectives,   Smith, 
Kennedy,  Knox,  Heitman,  and  McConville,  were  the  defendant's 
agents,  and  their  knowledge  was  his  knowledge,  their  acts  were 
his  acts.     *     *     *     "Was  it  the  act  of  a  prudent  man  to  arrest 
at  the  railroad  station  a  person  who  had  been  at  the  Manhattan 
Hotel  all  the  morning  getting  his  breakfast?     If  defendant  acted 
as  a  prudent  man  would  have  acted  under  the  circumstances,  you 
can  do  nothing  but  give  compensatory  damages  to  the  plaintiff. 
If  he  did  not  act  as  a  prudent  man  would  have  acted  under  the 
circumstances,  you  may  give  more  than  compensatory  damages. 
I  charge  you  that  if  the  defendant  used   reasonable  care  and 
caution  in  causing  the  arrest  of  the  plaintiff,  then  there  is  no  evi- 
dence of  actual  malice;  and,  if  there  is  no  evidence  of  actual 
malice,  the  only  damages  you  can  give  are  compensatory  dam- 
ages."    Counsel  for  the  defendant  then  asked  the  court  to  charge 
that  the  jury  "have  a  right,  upon  the  question  of  actual  malice 
upon  the  part  of  Edward  Weston,  to  take  into  consideration  the 
fact  that  a  felony  was  actually  committed  by  Edward  S .  Raynor, 
and    that    Edward    Weston    actually    believed,    on    reasonable 
grounds,  that  the  plaintiff  and  Raynor  were  one  and  the  same 
person";  that  "if  Edward  Weston    used    reasonable  care  and 
caution  in  causing  the  arrest  of  the  plaintiff,  in  the  actual  belief, 
with  reasonable  grounds  on  his  part,  that  Raynor  and  the  plain- 
tiff were  one  and  the  same  person,  then  there  is  no  evidence 
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whatever  of  actual  malice  in  this  case";  "that  if  there  was  no 
evidence  of  actual  malice,  then  the  most  that  the  jury  could  g^ve 
was  compensatory  damages;"  "that  "it  is  a  question  for  the  jury 
to  determine  whether  there  was  a  reasonable  ground  for  suspi- 
cion against  the  plaintiff  in  this  case,  and  if  there  was,  and  the 
defendant  was  not  actuated  by  actual  malice,  the  plaintiff  is  en- 
titled to  recover  ony  compensatory  damages" ;  "that  the  jury  had 
a  right  to  take  into  consideration,  in  measuring  the  damages,  the 
fact  that  a  felony  was  actually  committed  by  Raynor,  and  that 
the  defendant  actually  believed  that  such  a  felony  had  been  com- 
mitted by  Raynor,  and  that  the  defendant  actually  believed  that 
the  plaintiff  and  Raynor  were  one  and  the  same  person;"  that 
if  the  jury  "find  that  a  felony  was  actually  committed  by  Ravnor, 
and  if  Edward  Weston,  the  defendant,  actually  and  with  reason- 
able cause  believed  that  the  plaintiff  and  Raynor  were  one  and 
the  same  person,  the  jury  have  a  right  to  take  into  consideration 
these  facts  in  measuring  the  damages."     Finally,  the  defendant 
requested  the  court  to  charge  that  "if  the  defendant  Weston  had 
no  malicious  motives,  and  acted  with  probable  cause  in  procur- 
ing the  arrest  of  the  plaintiff,  the  jury  can  find  only  compensatory 
damages."    These  requests  were  all  refused,  and  to  each  refusal 
the  defendant  excepted.     We  think  it  was  error  for  the  court 
to  refuse  these  requests.     From  the  size  of  the  verdict  it  is  quite 
clear  that  the  jury  awarded  a  large  sum  as  exemplary  damages. 
The  case  discloses  that  Raynor,  the  man  that  the  defendant  had 
charged  with  having  committed  an  offense  which  would  justify 
his  arrest,  resembled  the  plaintiff,  and  there  is  no  evidence  to 
show  that  the  defendant,  in  procuring  the  arrest  of  the  plaintiff, 
had  any  motive  except  to  secure  the  arrest  of  the  man  who  had 
been  guilty  of  a  crime;  and  that  the  arrest  of  the  plaintiff  was 
caused  by  the  resemblance  that  he  bore  to  Raynor  was  also  ap- 
parent.    I  am  not  prepared  to  say  that  it  would  have  been  error, 
with  proper  instructions,  to  submit  to  the  jury  the  question  as 
to  whether  there  was  actual  malice  which  would  justify  an  award 
of  exemplary  damages;  but,  assuming  that  that  is  so,  the  de- 
fendant was  then  entitled  to  have  the  jury  specifically  instructed 
that  if  the  defendant  acted  upon  a  sincere  belief  that  the  plaintiff 
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was  the  person  who  had  committed  the  felony,  and  in  good  ifaith 
acted  upon  that  belief,  it  should  be  considered  in  fixing  the 
amount  of  damages  that  they  would  award  the  plaintiif .  That 
exemplary  damages  are  only  awarded  in  case  of  the  proof  of 
actual  malice,  and  that  in  the  absence  of  proof  of  actual  malice 
the  jury  is  confined  to  compensation,  is  elementary,  and  the  de- 
fendant was  entitled  to  have  the  jury  expressly  instructed  that 
they  must  find,  not  only  that  there  was  a  false  arrest  and  false 
imprisonment,  but  that  the  defendant,  in  causing  the  arrest  of 
the  plaintiff,  acted  from  actual  malice.  The  evidence  to  prove 
this  actual  malice  may  consist  of  proof  that  acts  of  the  defendant 
were  instigated  by  a  desire  to  injure  the  plaintiff.  Such  malice 
may  also  be  proved  by  wanton  conduct,  without  a  reasonable 
ground  to  suppose  that  the  arrest  was  justified,  or  by  other  con- 
duct of  the  defendant  which  would  indicate  that  the  wrong  was 
committed  from  malicious  or  improper  motives. 

But  assuming  that  the  evidence  justified  a  finding  of  actual 
malice,  the  defendant  was  entitled  to  have  the  jury  instructed  that 
they  must  find  that  such  malice  existed  before  they  could  award 
exeinplary  damages.  No  such  instruction  was  giveki.  The 
defendant  again  and  again  requested  the  court  to  instruct  the 
jury  that,  if  they  believed  that  the  defendant  in  good  faith  be- 
lieved that  the  plaintiff  was  the  individual  who  had  committed 
the  felony,  they  must  consider  that  fact  in  determining  the 
amount  of  damage  that  they  should  award ;  and  this  was  a  proper 
request,  to  which  the  defendant  was  clearly  entitled.  The 
learned  trial  court  left  it  to  the  jury  to  say,  not  whether  the  de- 
fendant was  actuated  by  actual  malice,  but  whether  it  was  the 
act  of  a  prudent  man  to  arrest  at  the  railroad  station  a  person 
who  had  been  at  the  Manhattan  Hotel  all  the  morning  getting  his 
breakfast,  and  instructed  the  jury  that  if  the  defendant  acted  as 
a  prudent  man  would  have  acted  they  could  g^ve  nothing  but 
compensatory  damages  to  the  plaintiff,  but  if  he  did  not  act  as 
a  prudent  man  would  have  acted  under  the  circumstances,  they 
could  give  more  than  compensatory  damages;  and  then,  in  re- 
sponse to  a  request  of  the  defendant,  the  court  said,  "I  will  leave 
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it  to  you  to  say  whether  it  was  the  act  of  a  prudent  man  not  to 
find  out  who  the  man  was,"  to  which  the  defendant  excepted. 
This,  it  seems  to  me,  was  not  the  question  for  the  jury  to  deter- 
mine. Even  if  the  defendant's  action  was  not  that  of  a  prudent 
man,  they  were  not  justified  in  giving  exemplary  damages,  unless 
they  found  that  the  defendant  acted  with  actual  malice  in  causing 
the  plaintiff's  arrest;  and,  while  they  could  consider  in  that  con- 
nection whether  the  plaintiff  acted  as  a  prudent  man,  there  must 
still  exist  a  conviction  that  actual  malice  existed  before  exemplary 
damages  could  be  awarded.  ,  , 

We  think  that  there  was  also  another  error  in  the  charge  which 
requires  us  to  reverse  the  judgment.  The  court  expressly  in- 
structed the  jury  that  these  detectives,  including  the  detective 
sergeant,  who  was  a  police  officer,  were  the  defendant's  agents, 
that  their  knowledge  was  his  knowledge,  and  their  acts  were  his 
acts.  The  charge  does  not  seem  to  have  been  excepted  to,  but 
in  relation  thereto  counsel  for  the  defendant  asked  the  court  to 
charge  the  jury  that  McConville,  who  was  a  police  officer,  was 
not  the  agent  of  the  defendant  after  the  arrest  was  made;  that 
the  defendant  was  in  nowise  responsible  for  any  act  of  McCon- 
ville's  after  the  arrest  was  made;  that  McConville  was  then 
governed  by  the  rules  of  the  police  department.  These  requests 
were  declined,  and  the  defendant  excepted.  I  think  the  defend- 
ant was  clearly  entitled  to  this  instruction.  While  the  defendant 
was  undoubtedly  liable  for  the  acts  of  the  subordinate  that  he 
employed  to  accomplish  his  purpose,  the  acts  of  the  police  officer, 
after  the  arrest,  without  the  knowledge  of  the  defendant,  was 
not  evidence  upon  the  question  of  actual  malice  of  the  defendant. 
McConville  was  a  public  officer,  charged  with  the  performance 
of  a  public  duty.  When  he  made  the  arrest  and  took  the  plaintiff 
into  custody,  while  the  defendant  was  responsible  for  the  arrest 
and  detention,  he  was  certainly  not  responsible  for  any  act  of 
McConville,  except  so  far  as  it  was  the  necessary  consequence 
of  his  having  instigated  the  arrest  and  detention;  and  the  fact 
that  McConville  did  not  treat  the  plaintiff  with  consideration,  or 
was  unduly  harsh  in  his  treatment — of  which  I  must  confess  that 
there  is  little,  if  any,  evidence — ^those  acts  certainly  could  not  be 
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considered  by  the  jury  in  determining  whether  or  not  the  de- 
fendant was  guilty  of  actual  malice.  The  question  of  the 
defendant's  malice  must  be  determined  by  the  existing  condition 
of  his  mind  which  instigated  him  to  cause  the  plaintiff's  arrest, 
and  that  should  not  be  affected  by  any  act  of  the  police  officer, 
who  arrested  the  plaintiff,  after  the  arrest,  and  without  the  au- 
thority or  consent  of  the  defendant.  "A  principal,  therefore, 
though  of  course  liable  to  make  compensation  for  injuries  done 
by  his  agent  within  the  scope  of  his  employment,  cannot  be  held 
liable  for  exemplary  or  punitive  damages  merely  by  reason  of 
wanton,  oppressive,  or  malicious  intent  on  the  part  of  the  agent." 
Lake  Shore  &  M.  S.  R.  Co.  v.  Prentice,  147  U.  S.  loi,  13 
Sup.  Ct.  261,  37  L.  Ed.  97.  , 

There  are  other  questions  presented  upon  this  appeal  which  it 
is  not  necessary  for  us  to  determine,  as,  for  the  reasons  pointed 
out,  there  must  be  a  new  trial. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  :vent. 

McLaughlin  and  Hatch,  JJ.,  concur.  Patterson,  J.,  con- 
curs in  this  result. 

Laughlin,  J.  (concurring).  I  do  not  agree  with  the  rule 
governing  the  award  of  exemplary  damages  as  laid  down  in  the 
prevailing  opinion,  \et  I  think  a  new  trial  should  be  granted  upon 
the  ground  that  the  verdict  is  excessive,  and  that  the  jury  were 
not  fully  instructed  with  reference  to  their  duties  in  determining 
the  amount  of  the  award  of  vindictive  damages.  I  understand 
that  to  warrant  the  award  of  exexplary  damages — which,  as  the 
term  implies,  are  intended  not  as  a  compensation  to  the  plaintiff, 
but  as  a  punishment  to  the  defendant,  and  a  warning  to  him 
and  others  against  the  repetition  of  such  conduct  in  the  future — 
malice  must  be  shown,  but  not  necessarily  actual  malice.  The 
malice  may  be  either  actual  or  express,  or  it  may  be  constructive 
or  implied.  In  libel  cases  the  malice  may  be  inferred  from  the 
falsity  of  the  publication,  and  yet  it  is  manifest  that  the  infer- 
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ence  of  actual  malice  would  scarcely  be  warranted  from  the  mere 
falsity  of  the  publication. 

Actual  malice,  as  distinguished  from  implied  or  imputed  mal- 
ice, is  where  the  act  has  been  performed  through  ill  will  toward 
the  plaintiff,  or  with  an  intention  to  injure  him.  In  the  case  of 
a  corporation  it  would  ordinarily  be  impossible  to  show  the  ex- 
istence of  actual  malice,  and  yet  verdicts  for  punitive  damages 
in  actions  against  them  for  libel  have  frequently  been  rendered 
and  sustained  throughout  all  the  courts.  Verdicts  in  libel  cases 
have  been  sustained  against  an  individual  publisher  who  had  no 
knowledge  of  the  publication,  and  therefore  could  not  have  had 
actual  or  express  malice.  This,  as  I  understand  it.  is  upon  the 
theory  that,  although  there  may  be  no  actual  or  express  malice, 
the  nature  and  consequences  of  the  wrong  may  be  such  that  the 
party  responsible  therefor  may  be  chargeable  with  constructive 
malice,  implied  or  inferred  from  the  facts.  When,  however,  a 
court  instructs  a  jury  that  punitive  damages  may  only  be  award- 
ed where  malice  is  shown,  the  jury  should  be  fully  instructed 
with  reference  to  the  different  kinds  of  malice,  or  otherwise  the 
charge  may  be  misleading,  and  the  jury  may  infer  that  it  is  in- 
cumbent on  the  plaintiff  to  show  acts  or  declarations  on  the  part 
of  the  defendant  indicating  the  existence  of  ill  will  and  an  intent 
to  injure.  I  am  also  of  opinion  that  ordinarily  the  jury  will 
understand  their  duties  if  the  court,  in  instructing  them,  would 
omit  the  term  "malice,"  and  charge  that  if  the  act  complained  of 
was  committed  wantonly  or  recklessly,  even  though  without  ill 
will,  or  if  the  defendant  was  actuated  by  ill  will  or  an  intention 
to  injure,  they  may  award  punitive  damages,  and  that  the  amount 
of  the  award  should  be  according  to  the  gravity  of  the  conduct 
of  the  defendant. 

In  a  great  number  of  well-considered  opinions  in  this  and  other 
jurisdictions  (see  Warner  v.  Press  Pub.  Co.,  132  X.  Y.  181, 
30  N.  E.  393;  Young  V.  Fox,  26  App.  Div.  261,  49  N.  Y. 
Supp.  634;  Smith  V.  Matthews,  152  N.  Y.  152,  46  N.  E.  164; 
Holmes  v.  Jones,  121  N.  Y.  461,  24  N.  E.  701;  Grant  v. 
Herald  Co.,  42  App.  Div.  354,  59  N.  Y.  Supp.  84;  McMahon 
V.  Bennett,  31  App.  Div.  16,  15  N.  Y.  Supp.  390),  the  rule  is 
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also  stated  that  punitive  damages  may  be  awarded  if  the  act  com- 
plained of  was  done  carelessly.  On  reflection  I  am  inclined  to 
the  view  that  this  is  sound,  and  that  therefore,  technically  speak- 
ing, no  error  was  committed  in  the  charge  in  that  regard .  When 
an  act  of  such  serious  consequences  as  depriving  a  citizen  of  his 
liberty  is  committed  carelessly,  the  act  may  well  be  characterized 
as  reckless.  A  want  of  prudence  when  the  failure  to  exercise 
prudence  may  be  of  such  grave  consequences  to  the  party  arrested 
characterizes  the  act  as  committed  in  utter  disregard  of  the  rights 
of  the  party  affected.  Here,  however,  it  is  clear  that  there 
existed  no  ill  will,  and  there  was  no  actual  malice.  It  is  a  case 
where  actual  malice  did  not  exist,  but  constructive  malice  might 
be  inferred  or  implied  and  imputed.  By  the  exercise  of  care 
and  prudence,  having  in  mind  the  consequences  of  a  mistake  by 
which  an  innocent  man  might  be  arrested,  as  was  done,  the  arrest 
of  the  plaintiff  would  have  been  avoided.  Common  prudence 
shoud  have  dictated  an  inquiry  at  the  Manhattan  Hotel  concern- 
ing the  plaintiff,  and,  had  such  inquiry  been  made,  the  name 
under  which  he  was  registered  and  his  identity  would  have  been 
revealed.  The  case  is  one  for  compensatory  damages  for  the 
humiliation  and  anguish  of  mind  of  the  plaintiff,  his  loss  of  time, 
if  its  value  be  shoMm^  and  the  expense  to  which  he  was  subjected ; 
and  it  is  also  a  case  where  a  jury,  in  the  exercise  of  a  wise  dis- 
cretion, should  impose  punitive  damages,  but  not  in  an  amount 
such  as  should  be  awarded  if  the  defendant  were  actuated  by  ill 
will. 
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FRANKLIN  et  al.  v.  JUDSON. 

[96  App.  Div.  607;  88  //.  K.  Supp.  904.] 
(Supreme  Court,  Appellate  Division,  First  Department.    June  24,  1904.) 

1.  Witnesses — Subpoena  Duces  Tecum — Effect. 

A  subpoena  duces  tecum  gives  counsel  no  right  to  inspect  the  books 
ordered  to  be  produced,  but  by  it  the  witness  is  only  required  to  pro- 
duce his  books  so  that  he  can,  by  reference  to  them,  answer  questions 
pertinent  to  the  inquiry  being  conducted  before  the  court. 

2.  Same^Appeal— Presumption. 

On  appeal  from  an  order  refusing  to  vacate  a  subpoena  duces  tecum, 
the  court  cannot  presume  that  the  court  before  which  the  examinatioa 
is  pending  will  not  perform  its  duty  in  limiting  it  to  subjects  germane 
to  the  investigation. 

NoT&— Use  and  Scope  of  Subpoena  Duces  Tecum. 

a.  Statutes. — 214. 

b.  In  general. — ^217. 

c.  Setting  aside  or  modifying. — ^218 

d.  Under  orders  for  examination  before  trial, — 219. 
c  Punishment  for  disobedience. — 219. 


a.  Statutes. 

The  record  of  a  conveyance  of  real  property,  or  any  other  record  or 
document,  whereof  a  transcript  duly  certified  may  by  law  be  read  in  evi- 
dence, shall. not  be  removed,  by  virtue  of  a  subpcena  duces  tecum,  from 
the  office  in  which  it  is  kept;  except  temporarily,  by  the  clerk  having  it  in 
custody,  to  a  term  or  sitting  of  the  court  of  which  he  is  clerk ;  or  by  the 
officer,  having  it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial 
before  a  referee,  held  in  the  city  or  town  where  his  office  is  situated. 
Where  it  required  at  any  other  place,  it  may  be  removed,  by  order  of  the 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  William  B .  Franklin  and  others  against  Cyrus  Field 
Judson,  in  which  Joseph  H.  Hoadley  was  subpoenaed  as  a  witness, 
and  appeals  from  an  order  denying  a  motion  to  vacate  the  sub- 
pcena.    AMrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

George  S.  Graham,  for  appellant. 

Edmund  L.  Mooney,  for  respondent. 

Van  Brunt,  P.  J.  This  appeal  seems  to  proceed  upon  the 
theory  that  the  subpoena  requires  the  appellant  (the  witness)  to 
produce  his  books  and  papers  for  the  plaintiff's  inspection .  The 
subpoena  does  not  so  read,  nor  is  such  its  office.     The  appellant 

Use  and  Scope  of  Subpoena  Duces  Tecum, — Continued. 

supreme  court,  or  a  county  court,  made  in  court,  and  entered  in  th\. 
minutes;  specifying  that  the  production  of  the  original,  instead  of  the 
transcript,  is  necessary. 
Code  Civ.  Pro.  Sec.  866. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hearing,  a 

book  of  account,  otherwise  than  by  order  requiring  to  produce  it,  or  a 
subpoena  duces  tecuoL  Such  a  subpoena  must  be  served  at  least  five  days 
before  the  day  when  he  is  required  to  attend.  At  any  time  after  service  of 
such  a  subpoena  or  order,  the  witness  may  obtain,  upon  such  a  notice  as 
the  judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the  subpoma 
or  the  order  for  production,  upon  such  terms  as  justice  requires,  touching 
the  inspection  of  the  book  or  any  portion  thereof  or  taking  a  copy  thereof 
or  extracts  therefrom,  or  otherwise.  An  order  may  be  made,  as  prescribed 
in  this  section,  by  a  judge  of  the  court,  or,  in  a  special  proceeding  pending 
out  of  court  before  an  officer,  by  the  officer,  or,  in  either  case  by  a  referee 
duly  appointed  in  the  cause,  and  authorized  to  hear  testimony.  A  justice 
of  the  peace,  or  other  judge  of  a  court  not  of  record,  may  make  such  an 
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can  be  subpoenaed  to  produce  his  books,  only  so  that  he  can,  by 
reference  to  them,  answer  questions  pertinent  to  the  inquiry  being 
conducted  before  the  court.  It  gives  no  right  whatever  to  the 
inspection  of  the  books  by  the  plaintiff's  counsel. 

It  is  claimed  that  the  books  are  to  be  used  for  the  purpose  of 
getting  evidence  in  respect  to  other  litigations,  and  not  for  any 
purpose  connected  with  the  examination  before  the  court.  The 
court  before  which  the  examination  is  pending  will  see  that  it  is 
limited  to  the  subjects  germane  to  the  investigation  being  carried 
on,  and  we  cannot  say  that  the  court  will  not  perform  its  duty  in 
this  respect.  Indeed,  we  believe  that  it  will,  and  that  the  ex- 
amination will  be  conducted  solely  with  a  view  to  a  discovery  of 
property  of  the  defendant,  and  not  for  discovery  of  evidence  re- 
lating to  another  controversy.  The  rights  of  the  witness  can, 
and  undoubtedly  will,  be  completely  protected  by  the  court  below. 

The  order  appealed  from  should  be  affirmed,  with  $io  costs  and 
disbursements.     All  concur. 

Use  and  Scope  of  Subpoena  Duces  Tecum, — Continued. 

order  in  an  action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof  . 

Code  Civ.  Pro.  Sec.  867. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to  or  under 
the  control  of  a  corporation,  may  be  compelled,  in  like  manner  as  if  it  was 
in  the  hands,  or  under  the  control,  of  a  natural  person.  For  that  purpose, 
a  subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in  the  last  section, 
as  the  case  requires,  must  be  directed  to  the  president  or  other  head  of 
the  corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book  or 
paper  is. 

Code  of  Civ.  Pra  Sec.  868. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena  duces  tecum, 
or  an  order,  made  as  prescribed  in  section  eight  hundred  and  sixty-six  or 
section  eight  hundred  and  sixty-seven  of  this  act,  requires  a  public  officer 
to  attend,  and  bring  a  book  or  paper  under  his  control,  the  sul^Kena  or 
order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
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by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the  public 
office,  who  possesses  the  requisite  knowledge  to  identify  it,  and  to  testify 
respecting  the  purposes  for  which  it  is  used.  If  the  personal  attendance 
of  a  particular  officer  of  the  corporation  or  public  officer  is  required,  a 
subpoena  without  duces  tecum  clause,  must  also  be  served  upon  him. 

Code  of  Civ.  Pro.  Sec.  869. 

b.  In  general. 

Upon  a  trial  in  a  court  of  justice,  the  compulsory  writ  of  subpoena 
duces  tecum  may  be  issued  under  the  general  powers  of  the  court,  and  its 
obedience  enforced. 

Central  Nat.  Bank  v.  Arthur,  2  Sweeny,  194. 

In  like  manner,  and  under  the  same  authority,  the  writ  may  be  issued 
at  any  time. 

Central  Nat.  Bank  v.  Arthur,  2  Sweeny,  194. 

Holtz  V.  Schmidt,  2  J.  &  S.  28. 

Smith  V.  MacDonald,  i  Abb.  N.  C.  350. 

Prior  to  the  enactment  of  the  statutory  provision  a  corporation  could 
not  be  compelled  to  produce  its  books  or  papers  by  a  subpoena  duces  tecum. 

Utica  Bank  v.  Hillard,  5  Cowen,  419. 

A  witness  or  party  in  proceedings  supplementary  to  execution  may  be 
required  to  produce  books  and  other  documents  by  a  subpoena  duces  tecum. 

Pruden  v.  Tallman,  6  Civ.  Pro.  360. 

A  corporaton  called  as  a  witness  in  proceedings  supplementary  to  execu- 
tion may  be  compelled  to  produce  its  books  either  by  order  or  subpoena 
duces  tecum. 

Pruden  v.  Tallman,  6  Civ.  Pro.  362,  (note). 

It  is  always  in  the  discretion  of  the  court  to  say  whether  the  witness 
shall  produce  the  document  after  they  are  brought  into  court. 

Stalker  v.  Gaunt,  12  N.  Y.  Legal  Obs.  124. 

A  former  attorney  for  a  party  to  an  action  who  is  required  by  subpoena 
duces  tecum  to  produce  papers  in  his  possession  received  by  him  from  his 
client  in  the  course  of  his  professonal  employment,  should  produce  the 
same  to  the  court,  and  submit  to  it  the  question  as  to  what  disposition 
should  be  made  of  them. 

Matter  of  H<>yt,  7  Civ.  Pro.  374. 
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In  Aikin  v.  Martin,  ii  Paige  Cr.  409,  it  is  held  that  a  witness,  who  is 
required,  by  a  subpoena  duces  tecum  to  attend  before  an  examiner  and 
produce  a  paper  in  his  possession,  as  evidence  in  a  cause,  is  not  bound  to 
produce  such  paper  until  he  has  been  sworn  as  a  witness;  to  enable  him 
to  state,  upon  oath,  the  reasons,  if  any  there  are,  why  he  should  not  be 
compelled  to  produce  the  paper  in  evidence. 

The  court  says,  "For  it  may  be  that  he  holds  the  paper  in  the  character 
of  an  attorney  for  one  of  the  parties  to  the  suit,  or  that  the  production  of 
the  paper  might  tend  to  criminate  himself,  or  might  furnish  evidence 
against  him  to  subject  him  to  a  penalty,  or  a  forfeiture." 

Lafarge  v.  Lafarge  Ins.  Co.,  6  Duer,  680. 

Where  books  or  papers  desired  for  use  upon  a  trial  can  be  procured  by 
subpoena  duces  tecum  and  the  same  purpose  accomplished  as  through  an 
order  of  inspection  and  discovery  an  application  for  such  order  should  be 
denied. 

Dalzell  V.  Fahys  Watch  Case  Co.,  5  Misc.  493;  25  N.  Y.  Supp.  800. 

Perls  V.  Metropolitan  Life  Ins.  Co.,  16  Daly,  25;  32  St.  Rep.  44;  10 
N.  Y.  Supp.  no. 

Low  V.  Graydon,  14  Abb.  Pr.  443. 

Attendance  at  court  in  obedience  to  a  subpoena  duces  tecum  is  not  vol- 
untary merely  because  a  subordinate  might  have  attended  and  produced 
the  books  or  documents  called  for. 

Sebring  v.  Stryker,  10  Mi.sc.  289;  30  N.  Y.  Supp.  1053. 


c.  Setting  aside  or  modifying. 

Where  the  subpoena  is  too  broad  the  court  at  special  term  should  allow 
an  inspection  or  compel  the  party  to  produce  copies  of  such  books  or  papers 
as  are  material. 

Gyde  v.  Rogers,  24  Hun,  145. 

Where  it  is  clear  that  the  books  or  documents  called  for  are  not  material 
to  the  questions  involved  the  subpoena  will  be  settled  aside  on  motion. 

Averell  v.  Barber,  44  St.  Rep,  540;  18  N.  Y.  Supp.  80. 

Emanuel  v.  La  Compagnie  etc.  de  Vischy,  5  N.  Y.  Supp.  797;  16  Civ. 
Pro.  188. 

Pond  v.  Solomon,  2  City  Ct  Rep.  300. 

In  supplementary  proceedings  a  witness  subpoenaed  by  duces  tecum  may 
be  relieved  by  the  court  from  producing  unnecessary  books.  In  Pond  v. 
Solomon,  2  City  Ct.  300,  the  court  says:  "Banks  and  merchants  (par- 
ticularly if  strangers  to  the  litigation)  should  not  be  required  to  bring 
into  court  all  their  books  for  any  judgment-creditor  who  is  willing  to  pay 
fifty  cents  for  the  liberty  of  inspecting  them.  The  court  or  referee  and 
not  the  creditor  is  to  be  the  judge  of  the  propriety  of  exercising  this  extra- 
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« 

ordinary  power  of  inspection,  which  in  order  to  prevent  abuse  must  be 
limited  to  the  exigence  of  each  particular  case." 

The  materiality  of  evidence  should  be  determined  at  the  trial,  where  an 
exception  is  possible  to  a  ruling  of  the  judge  before  whom  the  trial  is  had. 

Qyde  v.  Rogers,  24  Hun,  145. 

d.  Under  orders  for  examination  before  trial. 

A  subpoena  duces  tecum  may  issue  for  the  production  of  books  and 
papers  under  an  order  for  examination  of  the  defendant  before  trial. 

Savage  v.  Neely,  8  App.  Div.  316;  40  N.  Y.  Supp.  946. 

Smith  V.  Macdonald,  52  How.  Pr.  117. 

Central  Nat.  Bank  v.  Arthur,  2  Sweeny,  194. 

The  contrary  was  held  in  the  following  cases: 

Martin  v.  Spofford,  3  Abb.  N.  C.  125. 

Parsons  v.  Belden,  9  Abb.  N.  C.  54. 

Hauseman  v.  Sterling,  61  Barb.  347. 

A  party  to  an  action  may  obtain  by  an  order  the  deposition  of  a  person 
not  a  party  to  the  action,  who  is  possessed  of  information  pertinent  to  the 
matter  but  there  is  no  authority  for  the  issuing,  under  such  an  order,  of 
a  subpoena  duces  tecum,  compelling  the  witness  to  produce  books  and 
papers  of  a  corporation. 

Wallace  v.  Baring,  2  App.  Div.  501;  37  N.  Y.  Supp.  1078. 

Upon  taking  conditionally  the  testimony  of  a  witness,  he  may  be  re- 
quired by  a  subpoena  duces  tecum  to  produce  any  books  or  papers  specified 
in  the  writ. 

Central  Nat.  Bank  v.  Arthur,  2  Sweeny,  194. 

e.  Punishment  for  disobedience. 

Disobedience  to  the  mandate  of  such  a  writ  can  be  punished  as  for  a 
contempt,  and  any  party  aggrieved  may  also  have  an  action  for  damages. 

Central  Nat.  Bank  v.  Arthur,  2  Sweeny,  194. 

Where  a  subpoena  duces  tecum  is  issued  by  a  judge,  a  failure  to  produce 
books  pursuant  thereto,  is  punishable  as  a  contempt. 

Holly  Mfg.  Co.  V.  Venner,  74  Hun,  458;  26  N.  Y.  Supp.  581. 

The  court,  in  a  proper  case,  has  the  power  to  strike  out  a  pleading  for 
refusal  to  produce  a  material  paper  in  obedience  to  a  subpoena  duces  tecum. 

Shelp  V.  Morrison,  13  Hun,  no. 

Where  a  party  is  nonsuited  by  reason  of  the  nonproduction  of  books  or 
papers  pursuant  to  a  subpoena  duces  tecum  it  is  not  necessary  for  him  to 
prove  he  had  a  good  cause  of  action  in  order  to  maintain  a  cause  of  action 
for  damages  against  the  defaulting  witness. 

Lane  v.  Cole,  12  Barb.  680. 
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COLLINS  V.  RUSSELL  et  al. 

[96  App.  Div.  136;  89  N,  Y.  Supp,  414.] 

{Supreme  Court,  Appellate  Division,  Third  Department.    June  30,  1904-) 

Curtesy — Wife  Seised  of  Remainder. 

The  husband  is  not  entitled  to  a  tenancy  by  the  curtesy,  where  the 
wife  is  seised  of  a  remainder  only,  under  a  deed  conveying  land  to  her 
subject  to  use  and  occupation  of  another  for  life,  provided  such  life 
tenant  make  repairs  and  pay  taxes;  the  life  estate  not  terminating  till 
after  dejth  of  the  wife. 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Courtney  S.  Collins  against  John  L.  Russell  Ad 
others.  From  a  judgment  dismissing  the  complaint  on  the 
ground  that  it  did  not  state  a  cause  of  action,  plaintiff  appeals. 
AfRrmed. 


Note. — ^Tenancy  by  thb  Curtesy. 

a.  In  general — ^220. 

b.  Seisin. — 223. 

c.  Issue. — ^22$. 

d.  Curtesy  in  reversion. — 226. 
c.  Bar  to  curtesy. — 227. 

f.  Effect  of  divorce. — 228. 

g.  Rights  of  tenant  by  the  curtesy, 


a.  In  general. 

A  man,  upon  the  death  of  his  wife  intestate,  takes  a  tenancy  by  the 
curtesy  in  all  the  real  estate  of  which  she  died  seized. 
Leach  v.  Leach,  21  Hun,  381. 
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Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Mc Arthur  &  Starbuck,  for  appellant. 
Jones  &  Russell,  for  respondents. 

Houghton,  J.  The  complaint  alleges  that  daring  coverture, 
in  which  chfldren  were  bom,  there  was  conveyed  to  the  wife  of 
plaintiff  certain  lands  described,  subject  to  the  use  and  occupation 
of  another  during  life,  provided  such  life  tenant  made  repairs  and 
paid  taxes,  and  that  thereupon  said  wife  "became  seised  in  fee  of 
said  premises,  subject  to  the  aforesaid  life  estate,"  which  life 
estate  terminated  after  the  decease  of  the  wife,  and  asks,  because 
of  such  facts,  that  the  plaintiff  be  decreed  to  be  a  tenant  by  the 
curtesy,  and  awarded  possession  of  the  premises  during  his  life. 

The  trial  court  decided  that,  because  of  the  prior  life  estate, 
there  was  not  such  seisin  in  fact  in  the  wife  during  her  lifetime 
as  entitled  the  husband  to  a  tenancy  by  the  curtesy.  We  think 
the  trial  court  was  correct.  By  the  common  law,  which  still 
governs  tenancy  by  the  curtesy,  seisin  in  fact  by  the  wife,  as  dis- 
tinguished from  seisin  in  law,  was  an  essential  element.     The 

Tenancy  by  th€  Curtesy, — ^Contitiued. 

Matter  of  Camp,  126  N.  Y.  377;  29  N.  E.  799;  37  St.  Rep.  767. 

Tenancy  by  the  curtesy  was  a  common  larw  estate,  and  it  has  been 
adopted  in  this  state  without  modification. 

Carr  v.  Anderson,  6  App.  Div.  6;  39  N.  Y.  Supp.  746. 

Our  Statute  of  Descent,  Article  IX.  of  the  Real  Property  Law,  Chapter 
547  of  the  Laws  of  1896,  provides  that  the^  estate  of  the  husband  by  the 
curtesy  shall  not  be  affected  by  any  of  the  provisions  of  that  article. 

Id. 

To  curtesy  there  are  four  requisites: 

1.  Marriage; 

2.  Seizin  of  wife  during  coveture ; 

3.  Birth  of  child; 

4.  Death  of  wife. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862, 
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early  cases  are  uniform  that  if  the  wife  held  an  estate  in  reversion 
or  remainder,  subject  to  a  prior  freehold  estate  in  another,  her 
cpnstructive  seisin  of  such  reversion  would  not  entitle  her  hus- 
band to  curtesy,  unless  the  prior  freehold  estate  should  be  deter- 
mined during  coverture,  i  Washburn  on  Real  Property  (6th 
Ed.)  Sec.  335.  Entry  by  the  common  law  being  necessary  to 
perfect  title  of  an  heir  or  devisee,  the  husband  was  held  not  en- 
titled to  the  curtesy  unless  the  wife  had  entered  in  fact  on  her 
inheritance  or  devise  before  her  death.  And  this  rule  was  ap- 
plied as  late  as  Carr  v.  Anderson,  6  App.  Div.  6,  39  N.  Y.  Supp. 
746.  The  rule  has  been  relaxed  somewhat,  from  the  necessities 
of  the  case,  as  in  wild  lands  impracticable  of  actual  occupation 
(Jackson  v.  SelHck,  8  Johns.  262)  ;  and  curtesy  initiate  upon  the 
birth  of  a  child,  which  was  a  vested  estate  in  the  husband,  has 
been  destroyed  by  the  statutes  giving  a  married  woman  the  right 
to  dispose  of  her  separate  estate  by  deed  or  devise.  But  so  far  as 
we  have  been  able  to  discover,  the  authorities  are  uniform  that  the 
husband  is  not  entitled  to  tenancy  by  the  curtesy  where  the  wife  is 
seised  of  a  remainder  or  reversion  only.  Such  was  the  direct 
holding  in  Ferguson  v.  Tweedy,  43  N.  Y.  543,  and  in  Tayloe  v. 
Gould,  10  Barb  388.  In  Gibbs  v.  Esty,  22  Hun,  266,  a  widow's 
dower  was  set  off,  and  it  was  held  that  the  husband  of  a  wife  heir 
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Ferguson  v.  Tweedy,  43  N.  Y.  543. 

Kirk  V.  Richardson,  32  Hun,  434. 

But  it  is  not  necessary  that  seizin  and  issue  should  concur  together  at 
one  time.  Therefore,  if  the  wife  become  seized  of  lands  during  coveture, 
and  then  be  disseized,  and  then  have  issue,  her  husband  may  enter,  on  her 
death,  and  hold  by  the  curtesy.  So  if  the  wife  become  seized  after  issue, 
though  the  issue  die  before  her  seizin. 

Jackson  v.  Johnson,  5  Cow.  74;  15  Am.  Dec.  433. 

Tenancy  by  the  curtesy  is  not  a  mere  charge  or  incumbrance,  but  a  legal 
estate  in  the  land. 

Mack  V.  Roch,  13  Daly,  103. 

Adair  v.  Lott,  3  Hill,  182. 
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to  the  remainder  had  no  rights  as  tenant  by  the  curtesy.  And 
such  was  also  the  holding  in  Matter  of  Cregier,  i  Barb.  Ch.  598, 
45  Am.  Dec.  416.  So,  too,  adverse  possession  existing  during 
coverture  defeats  the  husband's  rights.  Baker  v.  Oakwood,  49 
Hun,  416,  3  N.  Y,  Supp.  570.  But  it  is  claimed  by  the  ap- 
pellant that  the  rule  is  different  where  title  comes  by  deed,  and 
the  case  of  Adair  v.  Lott,  3  Hill,  182,  is  cited  as  authority  there- 
for. It  is  true  that  in  the  course  of  the  discussion  of  that  cnse  it 
is  said  that  the  doctrine  of  seisin  in  fact  in  the  wife  does  not  apply 
where  she  takes  by  conveyance,  because  it  will  be  presumed ;  and 
the  case  of  Jackson  v.  Johnson,  5  Cow.  74,  15  Am.  Dec.  433, 
IS  cited  as  authority  for  the  proposition.  An  examination  of  that 
Pase  will  show  that  the  court  concluded  that  there  was  actual 
seisin  in  the  wife.  Besides,  in  Adair  v.  Lott  the  court  expressly 
determined  there  was  no  outstanding  precedent  estate,  but  'hat 
the  occupant  was  under  the  wife,  and  therefore  there  was  a^^tual 
as  well  as  legal  seisin.  While  these  cases  have  been  cited  many 
times  upon  other  propositions  involved,  no  decision  seems  t)  have 
gone  to  the  extent  of  holding  that  title  acquired  by  deed  which 
was  expressly  subject  to  a  life  estate  gave  to  the  husband  any 
greater  rights  than  he  would  possess,  had  the  estate  been  cr.»ated 
in  any  other  manner. 
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b.  Seizin. 

To  entitle  the  husband  to  curtesy,  the  wife  must  have  such  seizin  a&  will 
enable  her  issue  to  inherit  from  her. 

Jackson  v.  Johnson,  5  Cow.  74;  15  Am.  Dec.  433. 

The  seizin  has  to  be  in  fact  an  actual  seizin  of  the  lands  during  cover- 
ture. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862-. 

Ferguson  v.  Tweedy,  43  N.  Y.  543. 

Constructive  possession  of  the  wife  or  a  bare  right  to  possess  will  not 
support  the  estate.  There  must  be  actual  possession  as  distinguished  from 
possession  in  law. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

Carr  v.  Anderson,  6  App.  Div.  6;  39  N.  Y.  Supp.  746. 
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In  the  present  case,  if  the  wife  had  received  an  absolute  deed, 
and  then  conveyed  a  life  estate  on  condition  that  the  life  tenant 
pay  taxes  and  make  repairs,  it  is  possible  that  the  taxes  and  re- 
pairs might  be  deemed  rent,  and  thus  the  life  tenant  be  considered 
occupying  under  the  grantor.  But  the  estate  conveyea  to  the 
wife  was  subject  to  the  life  estate,  which  possibly  might  be  de- 
feated by  failure  of  the  life  tenant  to  make  repairs  or  pay  taxes, 
but,  until  defeated,  remained  a  precedent  state,  and  gave  the  life 
tenant  the  right  of  actual  occupancy.  The  plaintiff's  Avife  did  not 
and  could  not  have  actual  possession  of  the  premises.  She  ha»l 
neither  constructive  nor  actual  possession.  .The  remainder  was 
vested  in  her,  but  possession  was  postponed  until  the  termination 
of  the  life  estate.  The  essential  element  seisin  during  coverture 
of  the  premises  in  question  was  lacking.  The  plaintiff's  allega- 
tion was  that  his  wife  was  seised  subject  to  the  life  estate,  and  his 
complaint  was  therefore  properly  dismissed. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


^taia 
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This  doctrine  docs  not  apply  where  the  wife  takes  by  deed  or  by  ¥riH, 
but  does  apply  where  she  takes  as  heir. 

Jackson  v.  Johnson,  5  Cow.  74;  15  Am.  Dec.  433. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

The  rule  requiring  an  actual  seizin  applies  only  to  cases  in  whkik  title 
is  not  complete  till  entry. 

Jackson  v.  Johnson,  5  Cow.  74;  15  Am.  Dec.  433. 

Adair  v.  Lott,  3  Hill,  182. 

As  a  general  rule,  if  the  estate  be  such  that  there  may  be  an  entry  made 
upon  it,  there  must  be  such  an  entry  during  coverture  in  order  to  give  the 
husband  curtesy. 

Carr  v.  Anderson,  6  App.  Div.  6;  39  N.  Y.  Supp.  746. 

An  actual  entry  or  possession  of  wild  and  uncultivated  lands,  during 
coverture,  is  not  requisite  to  the  completion  of  a  tenancy  by  the  curtesy. 

Jackson  v.  Sellick,  8  Johns.  262. 

« 

The  common  law  rule  that  if  a  wife  claims  land  by  devise  or  descent,  and 
dies  before  entry,  the  husband  does  not  have  his  curtesy,  has  been  modifiH 
in  other  jurisdictions  by  statute,  but  is  still  in  force  in  this  state. 

Carr  v.  Anderson,  6  App.  Div.  6;  39  N.  Y.  Supp.  746. 


NEW  YORK  ANNOTATED  CASES  225 

Tenancy  by  the  Curtesy, — Continued. 

There  can  be  no  seizin  in  fact  of  a  vested  remainder  limited  on  a  prece- 
dent freehold  estate. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

Tayloe  v.  Gould,  10  Barb.  390. 

If  the  only  seizin  which  the  wife  had  was  that  existing  solely  by  inheri- 
tance, there  will  be  no  curtesy. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

It  is  a  sufficient  seizin  that  the  wife  have  a  tenant  in  possession,  who 
holds  at  will,  or  who  entered  under  a  contract  to  purchase. 

Jackson  v.  Johnson,  5  Cow.  74. 

Vrooman  v.  Shepherd,  14  Barb.  441. 

The  seizin  of  one  tenant  in  common  will  be  considered  the  seizin  of  the 
other  so  as  to  consummate  a  tenancy  by  the  curtesy  in  the  latter's  husband. 

Buckley  v.  Buckley,  11  Barb.  43. 

Dunscomb  v.  Dunscomb,  i  Johns.  Ch.  508. 

A  man  does  not  acquire  an  estate  by  the  curtesy  in  lands  of  his  wife 
which,  during  the  whole  of  the  coverture,  are  in  the  adverse  possession  of 
another. 

Baker  v.  Oakwood,  49  Hun,  416;  3  N.  Y.  Supp.  570. 

Where  a  man,  in  the  right  of  his  wife,  becomes  a  partner  with  others 
in  the  ownership  of  a  cotton  factory  and  other  miHs,  and  in  the  manage- 
ment of  the  business  thereof,  and  receives  a  proportionate  share  of  the 
profits  from  the  time  his  wife  became  interested  in  the  property,  until  after 
her  death,  that  constitutes  a  sufficient  seizin  in  the  wife  to  support  a 
tenancy  by  the  curtesy. 

Buckley  v.  Buckley,  11  £arb.  43. 

A  man  is  not  entitled  to  a  tenancy  by  the  curtesy  in  a  contingent  interest 
of  his  wife  in  real  estate,  when  she  was  not  seized  of  an  estate  or  interest 
in  possession  in  such  property  during  her  life. 

Pond  V.  Bergh,  10  Paige,  140. 

c  Issue. 

Issue  of  the  marriage  must  be  bom  alive  in  the  life  time  of  the  mother 
to  entitle  the  husband  to  curtesy. 

Marsellis  y.  Thalhimer,  2  Paige,  35. 

Coit  V.  Grey,  25  Hun,  444. 

The  delivery  of  the  child  alive,  by  the  caesarean  operation,  after  the 
death  of  the  mother,  is  not  sufficient. 

Marsellis  v.  Thalhimer,  2  Paige,  35. 

When  the  right  of  a  person,  claiming  a  tenancy  \fs  the  curtesy  in  the 
entire  property,  who  is  made  a  defendant  in  a  partition  action,  depends 
npon  the  question  whether  a  living  child  was  bom  to  his  wife,  the  burden 
of  proving  the  affirmative  of  the  proposition  is  upon  him. 

Bender  v.  Terwilliger,  48  App.  Div.  371;  63  N.  Y.  Supp.  269. 
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d.  Curtesy  in  reversion. 

If  there  be  an  outstanding  estate  for  life,  the  husband  cannot  be  tenant 
by  the  curtesy  of  the  wife's  estate  in  remainder  or  reversion,  unless  the 
particular  estate  be  ended  during  the  coverture. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

Ferguson  v.  Tweedy,  43  N.  Y.  543. 

But  the  foregoing  rule  does  not  apply  when  the  outstanding  life  estate 
is  created  by  the  wife  herself. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

That  is,  provided  the  life  estate  is  created  by  her  during  coverture,  and 
not  before  marriage. 

Ferguson  v.  Tweedy,  43  N.  Y.  543. 

If,  however,  the  estate  for  life  be  a  mere  equitable  interest,  the  husband 
is  entitled  to  curtesy  in  his  wife's  remainder. 

Adair  v.  Lott,  3  Hill,  182. 

If  the  life  estate  and  the  intermediate  reversion  unite  in  a  feme  covert, 
her  husband  is  entitled  to  a  tenancy  by  the  curtesy. 

Tayloe  v.  Gould,  10  Barb.  388. 

Where  a  married  woman,  to  whom  an  interest  in  real  property 
has  descended  from  her  father,  dies  in  the  lifetime  of  her  mother, 
to  whom  dower  in  the  right  is  subsequently  assigned,  the  daughter's  hus- 
band is  not  entitled  to  an  estate  by  the  curtesy  in  the  third  of  the  prop- 
erty assigned  to  the  widow  of  his  wife's  father  for  dower,  either  before 
or  after  the  termination  of  the  life  estate  of  the  widow  in  such  third  of 
the  property. 

Howells  V.  McGraw,  90  N.  Y.  Supp.  i. 

Matter  of  Crcgier,  i  Barb.  Ch.  598. 

If  the  widow  is  in  actual  possession  of  the  whole  from  the  decease  of 
her  husband  until  her  dower  is  assigned,  and,  after  that  time,  of  the 
premises  in  controversy  as  the  rightful  dower,  the  wife  of  one  of  the 
heirs,  to  whom  another  heir  quitclaims  his  interest  before  the  assignment 
of  the  aforesaid  dower,  who  dies  before  the  widow,  is  never  seized  in  fact 
of  the  premises  in  controversy  so  as  to  give  her  husband  a  tenancy  by  the 
curtesy. 

Gibbs  V.  Esty,  22  Hun,  266. 

Where  the  wife,  being  codevisee  with  her  brother  of  a  farm  with  a 
limitation  over  on  the  death  of  either  without  issue  to  the  survivor,  by 
deeds  interchanged  with  her  brother  before  marriage,  partitioned,  until 
either  should  die  without  issue  and  no  longer,  the  farm  devised,  and  went 
into  exclusive  possession  of  the  part  conveyed  to  her,  the  brother  taking 
exclusive  possession  of  the  part  conveyed  to  him,  and  she  died  leaving 
issue  and  subsequently  the  brother  died  without  issue,  her  husband  has 
no  tenancy  by  the  curtesy  in  the  land  conveyed  to  the  brother. 

Ferguson  v.  Tweedy,  43  N.  Y.  543. 
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income  of  his  estate  during  her  life,  and  the  other  half  to  be  equally 
But  if  a  testator  gives  to  his  wife,  in  lieu  of  dower,  one-half  of  the 
divided  among  his  children,  until  the  youngest  shall  become  of  age,  when 
the  entire  estate  shall  be  divided  among  them,  absolutely,  in  fee,  provided, 
however,  that  if,  at  such  time,  the  wife  is  still  living,  she  shall  receive  the 
income  of  one-half  of  the  estate  set  apart  for  that  purpose  until  her  death, 
when  such  half  shall  be  divided  among  the  children,  absolutely,  in  fee,  the 
children  take  the  fee  on  the  death  of  the  testator  subject  to  the  restrictions 
and  burdens  created  by  the  will,  so  that  upon  the  death  of  a  married 
daughter,  having  had  issue,  before  the  death  of  the  widow  and  before  the 
arrival  of  the  youngest  child  at  twenty-one,  her  husband  is  entitled  to  a 
tenancy  by  curtesy  in  her  share  of  the  estate. 
Young  V.  Langbein,  7  Hun,  151. 

Where  a  testator  bequeaths  to  his  daughter  and  her  children  all  of  his 
property  remaining  after  his  estate  has  been  settled  and  all  legacies  paid, 
she  takes  an  estate  in  fee  simple  absolute  in  the  property  devised  to  her, 
and,  upon  her  death,  her  husband  is  entitled  to  a  tenancy  by  the  curtesy 
in  reality,  purchased  by  her  with  the  money  received  under  the  will,  the 
title  to  which  she  took  in  her  own  name. 
Kirk  V.  Richardson,  32  Hun,  434. 

If  the  children  of  an  intestate  convey  to  the  widow  a  life  estate  in  the 
really  owned  by  their  father,  if  one  of  them  die  prior  to  the  widow,  leaving 
a  husband  and  children,  her  husband  is  entitled  on  the  widow's  death  to 
curtesy  in  two-thirds  of  the  interest  of  the  property  in  which  his  wife  had 
seizin  at  the  time  of  the  death  of  her  father. 
Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 
But  he  is  not  entitled  to  an  estate  by  the  curtesy  in  the  other  one-third, 
as,  by  reason  of  the  dower  interest  which  his  wife's  mother  had  in  the 
property,  his  wife  never  had  actual  seizin  of  that  portion  of  the  estate 
during  her  lifetime. 
Id. 

When  a  woman  on  purchasing  a  piece  of  land  has  the  conveyance  made 
directly  to  her  children  with  the  oral  understanding  that  she  is  to  occupy 
the  property  as  long  as  she  lives,  the  husband  of  one  of  the  children  is 
entitled  to  a  tenancy  by  the  curtesy  in  her  share,  although  she  dies  before 
her  mother,  as  the  latter's  interest  under  the  purchase  was,  at  most,  a  mere 
equity. 
Adair  v.  Lott,  3  Hill,  182. 

e.  Bar  to  curtesy. 

There  should  be  plain  words  to  bar  a  possibility  of  a  tenancy  by  the 
curtesy  in  the  wife's  lands,  because  since  the  married  woman's  acts  this 
tenancy  does  not  exist  in  her  lifetime.  'Since  those  acts  she  may  convey 
the  land  free  from  it  and  she  may  defeat  it  by  devise. 
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Vandervccr  v.  Vandervecr,  17  St.  Rep.  648;  i  N.  Y.  Supp.  897. 

A  husband  is  not  estopped  from  claiming  an  estate  by  the  curtesy  by  an 
agreement  entered  into  by  him  with  his  wife,  under  which  certain  premises 
are  to  go  to  him  and  a  lot  is  to  be  conveyed  to  her,  when  neither  the 
agreement  nor  the  deeds  executed  in  pursuance  thereto  make  any  refer* 
ence  to  the  possible  rights  of  each  in  the  land  of  the  other. 

Id. 

By  the  conveyance  by  the  wife  of  a  life  estate  out  of  the  fee,  curtesy  in 
the  reversion  is  not  cut  ofT,  provided  the  other  requisites  exist. 

Valentine  v.  Hutchinson,  43  Misc.  314;  88  N.  Y.  Supp.  862. 

Nor  does  the  creation  by  the  wife  of  an  estate  for  years  destroy  the 
curtesy  of  the  husband  in  the  reversion. 

Id. 

Curtesy  in  real  estate  inherited  by  the  wife,  subject  to  a  power  of  sale, 
is  defeated  by  the  execution  of  the  power. 
Harvey  v.  Brisbin,  143  N.  Y.  151;  38  N.  E.  108. 

An  ante-nuptial  agreement  that  he  will  not  claim  to  have  any  right  or 
interest  in  any  part  of  his  wife's  estate,  but  will  permit  the  same  to  pass 
by  her  will  to  her  devisees,  or  by  descent  to  her  heirs  at  law,  as  the  same 
would  pass  if  she  had  remained  unmarried,  constitutes  a  bar  to  a  tenancy 
by  the  curtesy  in  her  lands. 

White  V.  White,  20  App.  Div.  560;  47  N.  Y.  Supp.  373. 

f.  Effect  of  divorce. 

If,  when  final  judgment  is  rendered,  (in  an  action  for  divorce  brought 
by  the  wife)  dissolving  the  marriage,  the  plaintiff  is  the  owner  of  any  real 
property;  or  if  she  is  or  may  thereafter  become  entitled  to  any  property, 
by  the  decease  of  a  relative  intestate,  the  defendant  shall  not  have  any 
interest  therein,  absolute  or  contingent,  before  or  after  her  death. 

Sec.  1759,  Code  of  Civil  Procedure. 

A  judgment  (in  an  action  brought  by  the  husband)  dissolving  the 
marriage  does  not  impair,  or  otherwise  affect  the  plaintiff's  rights  and 
interests,  in  and  to  any  real  or  personal  property  which  the  defendant  owns 
or  possesses,  when  the  judgment  is  rendered. 

Sec.  1760,  Id. 

But  he  is  not  entitled  to  a  tenancy  by  the  curtesy  in  property  acquired  I7 
the  wife  subsequent  to  the  divorce. 

Schult  V.  J^oll,  31  St.  Rep.  979;  10  N.  Y.  Supp.  703. 

g.  Rights  of  tenant  by  the  curtesy. 
Upon  the  death  of  his  wife,  the  husband  becomes  entitled  to  the  posses- 
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sion  of  the  premises,  not  conveyed  or  devised  by  her,  during  his  natural 
life,  and  to  the  administration  and  enjoyment  of  them. 

Mack  V.  Roch,  13  Daly,  103. 

Therefore,  after  her  decease,  as  tenant  by  the  curtesy,  he  may  maintain 
summary  proceedings  for  the  recovery  of  such  property  from  a  tenant 
under  a  lease  from  his  wife  in  her  lifetime. 

Id. 

He  is  entitled  to  the  receipt  of  the  rents  and  profits  thereof. 

Matter  of  Camp,  126  N.  Y.  yjT\  29  N.  E.  799;  37  St.  Rep.  T(yj, 

He  is  entitled  to  enjoy  the  use  of  such  realty  during  his  life  free  from 
any  disturbance  of  his  possession  by  the  heirs  or  the  widow  of  any  of 
them. 

Leach  v.  Leach,  21  Hun,  381. 

The  widow  of  one  of  the  heirs  of  the  wife  is  not  entitled  to  dower 
during  the  continuance  of  the  tenancy  of  the  curtesy.  Nor  does  the  fact 
that  his  father  is  the  sole  heirs  at  law  of  the  husband  of  the  petitioner  give 
her  the  right  to  have  dower  admeasured  to  her,  as  the  death  of  her  hus- 
band before  the  termination  of  the  life  estate  of  his  father,  and  before 
any  estate  or  interest  in  possession  had  vested  in  the  former,  defeats  her 
right  to  claim  dower  in  the  premises  of  which  his  mother  died  seized. 

Id. 

A  tenant  by  the  curtesy  of  an  undivided  share  of  real  estate  is  just  as 
much  entitled  to  the  possession  of  the  real  estate  as  though  he  owned  the 
fee  of  that  share,  because  he  is  during  his  life  the  owner  of  that  share. 

Tilton  V.  Vail,  53  Huji,  324;  6  N.  Y.  Supp.  146. 

He  is  entitled  to  the  same  possession  during  his  life  that  his  wife  would 
be  entitled  to  were  she  living,  which  is  a  right  in  the  possession  of  every 
part  of  the  subject-matter  of  the  tenancy,  and  thus  fulfills  the  definition 
of  a  tenant  in  common,  so  as  to  maintain  an  action  for  partition  under 
section  1532  of  the  Code  of  Civil  Procedure. 

Id. 

The  rule  that  such  a  tenant  cannot  maintain  such  an  action  applies  to 
those  cases  where  he  is  tenant  by  the  curtesy  of  the  whole  estate,  and  as  a 
consequence  his  possession  is  exclusive,  and  he  clearly  does  not  come 
within  the  definition  of  being  a  tenant  in  common  with  anybody  or  of 
anything. 

Id. 
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If  land  in  which  one  has  an  estate  as  tenant  by  the  curtesy  is  sold,  the 
moneys  obtained  from  the  sale  represent  the  land,  and  the  tenant  by  the 
curtesy  is  in  any  event  entitled  to  interest  thereon  for  his  life. 

Shaffer  v.  Martin,  25  App.  Div.  501;  49  N.  Y.  Supp.  853. 

Matter  of  Camp,  126  N.  Y.  yjT\  29  N.  E.  799;  37  St.  Rep.  767. 

Where  a  testator  devises  his  real  estate  to  his  daughter  and  directs  his 
executors  to  sell  it,  and  she  dies  before  the  sale,  her  husband  is  entitled, 
as  tenant  by  the  curtesy,  to  have  the  interest  of  the  money  arising  from 
the  sale  secured  and  paid  to  him,  during  life,  in  lieu  of  the  rents  and  profits 
of  the  land. 

Dunscomb  v.  Dunscomb,  i  Johns.  Ch.  508. 

A  man  is  entitled  as  tenant  by  the  curtesy  to  a  life  interest  in  an  award, 
for  the  entire  fee  of  premises  owned  by  his  wife,  made  after  death, 
intestate,  pending  proceedings  by  a  municipality  to  acquire  title  thereto. 

Matter  of  Camp,  126  N.  Y.  377;  29  N.  E.  799;  37  St.  Rep.  767. 

In  proceedings  by  one  of  the  children  upon  his  arrival  of  age  for  an 
accounting  by  his  father,  as  guardian,  the  latter  is  not  estopped  from 
claiming  a  life  interest  in  the  award  as  tenant  by  curtesy  by  the  fact  that 
he  signed,  as  guardian,  the  receipt  given  to  the  city  authorities. 

Id. 

The  petitioner  has  no  right  to  demand  immediate  payment,  when  he 
becomes  of  age,  of  his  share  of  the  award,  nor  has  the  surrogate  power  to 
decree  payment  thereof  to  the  ward,  until  by  the  termination  of  the  tenancy 
by  the  curtesy  he  becomes  entitled  thereto. 

Id. 

A  tenant  by  the  curtesy  has  the  same  right  to  the  fixtures  annexed  to  the 
land  of  his  wife  as  an  ordinary  tenant  for  life. 

Buckley  v.  Buckley,  11  Barb.  43. 

A  tenancy  by  the  curtesy  in  the  lands  of  which  the  wife  dies  seized  is 
subject  to  the  payment  of  her  debts. 

Arn^v/^mitli  v.  Arrowsmitli,  8  Tlun,  606. 

And  where  the  surrogate  directs  the  sale  of  such  lands  for  the  payment 
of  the  debts  of  the  deceased,  the  husband  will  acquire  the  same  interest 
in  the  surplus,  remaining  after  paymen..  of  said  debts,  as  he  had  in  the 
land  itself. 

Id. 
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BAIRD  V.   VAN  VECHTEN. 

[44  Misc.  279;  89  .V.  F.  Supp.  879]. 

(Supreme  Court,  Special  Term,  Montgomery  County.    July,  1904) . 

Writ  of  Assistance — When  Granted. 

In  an  equitable  action  brought  by  the  committee  of  an  incompetent 
to  set  aside  as  fraudulent  a  conveyance  of  a  farm  made  by  the  incom- 
petent to  defendant,  an  order  setting  the  conveyance  aside,  and  re- 
quiring defendant  to  account,  does  not  authorize  a  writ  of  assistance 
to  remove  the  occupant  from  the  farm,  he  claiming  under  an  agree- 
ment with  defendant  to  work  the  farm  on  shares,  where  before  a  lis 
pendens  was  served  he  had  performed  considerable  work  on  the  next 
year's  crop,  and  had  moved  into  the  dwelling  on  the  day  the  lis 
pendens  was  filed. 

Action  by  Peter  A.  Baird,  committee  of  Jacob  Houck,  against 
John  Van  Vechten.  Application  of  Henry  A.  Houghton  for  an 
order  modifying  an  order  directing  the  sheriff  to  remove  de- 
fendant and  all  parties  claiming  under  him  from  certain  real 
estate,  and  asking'  to  have  the  order  modified  so  as  to  exclude  the 
applicant  from  the  operation  thereof.     Order  modified. 

Houghton  is  in  possession  under  an  agreement  with  the  defendant  by 
which  he  was  to  have  possession  of  the  farm,  and  work  it  on  shares. 
Subsequent  to  the  making  of  this  agreement,  the  defendant's  grantor, 
Houck,  was  adjudged  incompetent,  and  plaintiff,  his  committee,  sued  to  set 
aside  the  conveyance  from  his  ward  to  the  defendant.  Notice  of  lis 
pendens  was  filed.     Prior  to  that  time  Houghton  had  received  the  keys 

Note. — Writs  of  Assistance. 

a.  In  general. — 231. 

b.  In  what  proceedings  issuable. — 234. 

c.  Persons  entitled. — 236. 

d.  Against  whom  issued. — ^236. 

e.  Procedure. — 239. 


a.  In  general. 

The  writ  of  assistance  is  an  old  chancery  writ,  which  exists  independent 
of  the  statute. 
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of  the  premises,  and  had  performed  considerable  work  for  the  next  sea- 
son's crop,  and  on  the  day  upon  which  notice  of  lis  pendens  was  filed 
moved  into  the  dwelling  house  located  upon  the  premises.  In  April 
following,  an  interlocutory  judgment  was  entered  in  the  action  setting 
aside  the  conveyance  from  the  plaintiff's  ward  to  the  defendant,  and  re- 
quiring the  defendant  to  account  to  a  referee  for  his  use  of  the  premises 
and  property,  and  for  the  expenditures  made  by  him  in  respect  thereto.  A 
copy  of  such  interlocutory  judgment  was  served  upon  Houghton,  and  a 
demand  made  for  the  delivery  of  possession,  which  was  refused,  and 
thereupon  the  order  directing  the  writ  of  assistance  to  issue  was  granted. 
The  sheriff  being  about  to  remove  Houghton  from  the  premises,  the  latter 
obtained  a  stay  of  proceedings,  and  made  this  application  to  modify  the 
order,  so  as  to  exempt  him  from  its  provisions.  He  was  not  made  a 
party  to  the  action. 

Christopher  J,  Heffernan,  for  the  motion. 

Nisbet  &  Hanson,  opposed . 

Spencer,  J.  A  writ  of  assistance  is  the  process  by  which  the 
court  puts  a  party  into  possession  of  specific  property,  the  pos- 
session of  which  has  been  awarded  to  him  by  the  judgment.  The 
judgment  is  the  sole  justification  for  the  writ.  A  writ  of  assist- 
ance should  not  run  to  accomplish  something  which  a  judgment 
has  not  required  to  be  done.  The  judgment  here  does  not 
award  to  the  plaintiff  possession  of  the  premises  sought  to  be 
acquired  by  the  writ  of  assistance.  The  action  was  not  brought 
to  recover  possession  of  any  specific  real  or  personal  propert}% 
but  was  in  equity,  to  obtain  an  adjudication  setting  aside  a  certain 
conveyance  of  real  and  personal  property  executed  by  the  plain- 
tiff's ward  to  the  defendant.     After  trial  interlocutory  judgment 

Writs  of  Assistance, — Continued. 

O'Connor  v.  Schaeffel,  25  Abb.  N.  C.  3441  33  St.  Rep.  143;  11  N,  Y. 
Supp.  737;  19  Civ.  Pro.  378. 

The  statute  is  as  follows:  ''Where  a  judgment,  in  an  action  relating  to 
real  property,  allots  to  any  person  a  distinct  parcel  of  real  property,  or 
contains  a  direction  for  the  sale  of  real  property,  or  confirms  such  an 
allotment  or  sale,  it  may  also,  except  in  a  case  where  it  is  expressly  pre- 
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was  entered,  setting  aside  the  conveyance  as  fraudulent,  and 
directing  the  defendant  to  account  before  a  referee  for  his  use 
and  occupation  of  the  premises  and  property,  and  the  expenses 
incurred  by  him  in  relation  thereto.  Immediately  upon  the  entry 
of  such  interlocutory  judgment,  application  for  the  writ  of  as- 
sistance to  put  the  plaintiff  in  possession  of  the  premises  was 
made  and  granted. 

I  am  of  the  opinion  that  the  judgment  does  not  justify  the 
writ.  There  is  no  adjudication  by  the  court  that  the  plaintiff 
shall  be  put  into  possession.  The  plaintiff  invokes  the  rule  of  lis 
pendens,  and,  if  it  clearly  appeared  that  notice  of  the  pendency 
of  the  action  was  filed  prior  to  the  taking  of  possession  by  the 
applicant,  the  rule  invoked  should  be  enforced  without  regard  to 
any  questions  of  conscience  or  equity;  because  the  maintenance 
of  the  rule  is  necessary  for  the  self-preservation  of  the  courts, 
and  any  laxity  in  its  enforcement  would  lead  to  public  mischiefs 
far  greater  than  could  result  from  any  harshness  in  its  application 
in  any  particular  instance.  It  is  only  by  the  strict  enforcement 
of  this  rule  that  courts  are  able  to  enforce  their  judgments,  and 
prevent  their  being  made  abortive  by  subsequent  alienations .  But 
the  commencement  of  the  lis  pendens  is  the  point  of  time  at  which 
the  court  acquires  jurisdiction  of  the  res,  and  the  determination 
of  that  point  of  time  in  respect  to  strangers,  persons  not  parties 
to  the  action,  sometimes  becomes  a  difficult  and  complicated 
question  of  fact.  Without  deciding  the  interesting  question  dis- 
cussed by  counsel  upon  the  argument  and  in  their  briefs  as  to 
whether  the  applicant,  Houghton,  is  in  occupation  of  the  prem- 
ises as  lessee  of  the  defendant  or  as  a  cropper  under  a  contract  for 
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scribed  in  this  act  that  the  judgment  may  be  enforced  by  execution,  direct 
the  delivery  of  the  possession  of  the  property  to  the  person  entitled  thereto. 
If  a  party,  or  his  representative  or  successor,  who  is  bound  by  the  judg- 
ment, withholds  possession  from  the  person  thus  declared  to  be  entitled 
thereto,  the  court,  besides  punishing  the  disobedience  as  a  contempt,  may, 
in  its  discretion,  by  order,  require  the  sheriff  to  put  that  person  into  pos- 
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service,  actual  possession  of  the  premises  by  him  at  the  time  of 
the  commencement  of  the  action  was  notice  to  the  plaintiff  of 
any  equitable  or  legal  right  which  he  might  have  by  virtue  of 
either  relation .  The  question  whether  he  was  or  was  not  in  pos- 
session at  the  time  is  also  in  dispute  and  involved  in  some  doubt. 
All  the  questions  of  fact  from  which  to  determine  whether  he 
should  be  regarded  as  an  ante  litem  claimant  or  a  pendente  life 
claimant  should  be  left  to  be  determined  by  the  plaintiff  in  an 
action  where  the  question  of  the  possession  of  the  property  is  in- 
volved, and  where  the  rights  of  each  may  be  safeguarded. 

Furthermore,  the  issuance  of  a  writ  of  assistance  is  not  a  strict 
matter  of  right,  but  rests  in  the  sound  discretion  of  the  court. 
The  enforcement  of  this  writ  at  this  season  of  the  year  would 
result  in  great  injustice  and  hardship  to  the  applicant,  who.  with- 
out notice  of  the  incompetency  of  plaintiff's  ward  or  of  the  de- 
fendant's fraud,  has  gone  into  occupation,  and  cultivated  the 
crops  nigh  to  harvesting,  and  to  dispossess  now  would  occasion 
an  injury  for  which  there  would  be  adequate  remedy.  The 
plaintiff  is,  no  doubt,  subrogated  to  the  rights  of  the  defendant 
under  the  contract  with  Houghton,  and  may  claim  the  fruits  of 
the  farm  in  accordance  therewith,  and  if  Houghton's  husbandry 
be  not  satisfactory,  he  may  revoke  the  agreement  at  the  expira- 
tion of  the  year,  as  by  the  agreement  provided.  In  this  way 
justice  may  be  accomplished  for  each  party,  and  the  rights  of 
none  endangered. 

Let  an  order  be  entered  modifying  the  order  as  to  the  applicant, 
Houghton,  and  exempting  him  from  its  operations,  with  costs. 

Ordered  accordingly. 
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session.    Such  an  order  must  be  executed,  as  if  it  was  an  execution  for 
the  delivery  of  the  possession  of  the  property. 
Sec.  1675,  Code  of  Civil  Procedure. 

b.  /t  what  proceedings  issuable. 
The  practice  in  ordinary  cases  where,  by  the  judgment  of  a  court,  pes- 
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session  of  land  is  awarded  to  a  party,  or  when  it  is  directed  that  a  pur- 
chaser be  let  into  possession,  is  to  order  a  writ  of  possession  or  a  writ  of 
assistance,  as  the  case  may  be.    The  former  is  the  appropriate  remedy  in 

• 

legal  and  the  latter  in  equitable  actions. 

Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.,  60  N.  Y.  116. 

A  writ  of  assistance  is  the  process  for  giving  possession  of  land  under 
an  adjudication. 

O'Connor  v.  Schaeffel,  25  Abb.  N.  C.  344;  33  St.  Rep.  143;  11  N.  Y 
Supp.  737;  19  Civ.  Pro.  378. 

It  may  be  had  to  enforce  any  judgment  or  order  awarding  the  possession 
of  real  property,  other  than  the  common  judgment,  in  a  direct  action  for 
land. 

Id. 

Upon  the  consummation  of  the  proceedings  prescribed  by  the  general 
railroad  act  of  1850,  chapter  140,  for  the  taking  of  lands  for  the  purposes 
of  a  railroad,  the  court  was  not  authorized  to  issue  a  writ  of  assistance 
to  aid  the  company  in  securing  the  possession  of  the  land,  as  a  writ  of 
that  nature  could  only  be  awarded  in  execution  of  a  decree  or  judgment 
of  the  court,  not  to  enforce  a  right  conferred  by  statute. 

Niagara  Falls  &  Lake  Ontario  R.  Co.  v.  Hotchkiss,  16  Barb.  270. 

But  under  the  amendment  of  1854,  chapter  282,  providing  that  the  courts 
before  whom  such  proceedings  might  be  pending  should  have  the  power 
to  make  all  necessary  orders  and  give  proper  directions  to  carry  into  effect 
the  object  and  intent  of  the  general  railroad  law  and  of  the  amendment 
<jf  1854,  and  that  the  practice  in  such  cases  should  conform  as  nearly  as 
might  be  to  the  ordinary  practice  in  such  courts,  it  was  held  that  the  court 
had  power  to  make  an  order,  or  to  issue  process  to  put  a  railroad  com- 
pany into  possession  of  lands  acquired  by  proceedings  under  the  general 
act  of  1850. 

Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.,  60  N.  Y.  116. 

Sections  4  and  7  of  the  present  railroad  law  give  railroads  the  right  to 
condemn  land  and  prescribe  the  cases  in  which  it  may  be  exercised,  but 
the  condemnation  law  prescribes  the  manner  of  conducting  such  proceed- 
ings by  whomsoever  instituted.  The  question  of  the  right  to  a  writ  of 
assistance  in  condemnation  proceedings  is  settled  by  Sec.  3373  of  the  Code 
of  Civil  Procedure,  a  part  of  which  reads  as  follows:  "When  payment  of 
the  compensation  awarded,  and  costs  of  the  proceeding,  if  any,  has  been 
made  as  directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plaintiff,  deliver 
possession  thereof  to  him,  and  in  case  possession  is  not  delivered  when 
demanded,  the  plaintiff  may  apply  to  the  court  without  notice,  unless  the 
court  shall  require  notice  to  be  given,  upon  proof  of  such  payment  and  of 
service  of  the  copy  order,  and  of  the  demand  and  non-compliance  there- 
with, for  a  writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
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writ  to  be  issued,  which  shalJ  be  executed  in  the  same  manner  as  when 
issued  in  other  cases  for  the  delivery  of  possession  of  real  property." 

A  writ  of  assistance  should  not  be  granted  in  an  action  against  the 
usurper  of  an  office,  directing  the  sheriff  to  put  the  successful  party  in 
possession  of  the  office,  and  the  books  and  papers  belonging  to  it. 

People  V.  Conover,  6  Abb.  Pr.  220. 

c.  Persons  entitled. 

A  purchaser  of  mortgaged  premises  upon  the  foreclosure  sale  is,  upon 
the  production  of  his  deed,  presumptively  entitled  to  possession,  and  upon 
demand  therefor  and  refusal,  he  is  entitled  to  a  writ  of  assistance. 

Wilbor  V.  Donalds,  59  N.  Y.  657. 

Such  a  purchaser  cannot  be  denied  a  writ  of  assistance  to  put  him  in 
possession  of  the  mortgaged  premises,  where  he  is  kept  out  under  a  claim 
of  want  of  title  thereto  in  the  mortgagor. 

Bowery  Savings  Bk.  v.  Foster,  11  Week.  Dig.  493. 

Such  a  writ  will  be  granted,  upon  the  sale  being  confirmed,  to  the 
purchaser  at  a  sale  in  foreclosure  of  a  mechanic's  lien  upon  proof  that  he 
has  I  eceived  a  deed  of  conveyance  from  the  referee,  which  has  l>ccn  shown 
to  the  party  in  possession,  accompanied  by  a  dmand  of  possession,  which 
has  been  refused. 

O'Connor  v.  Schaeffel,  25  Abb.  N.  C.  344;  33  St.  Rep.  143;  "  N.  Y. 
Supp.  737;  19  Civ.  Pro.  378. 

A  purchaser  at  a  judicial  sale,  under  a  judgment  directing  that  he  be 
let  into  possession  of  the  premises  upon  production  of  the  deed  therefor,. 
is  entitled  to  a  writ  of  assistance,  notwithstanding  the  death  of  the  plaintiff 
after  judgment  and  before  the  sale. 

Lynde  v.  O'Donnell,  21  How.  Pr.  34;  12  Abb.  Pr.  286. 

A  subsequent  purchaser  from  the  purchaser  at  a  referee's  sale  is  not 
entitled,  as  a  matter  of  right,  to  a  writ  of  assistance,  and  it  should  not  be 
granted  when  there  is  a  very  strong  probability  that  injustice  would  be 
done  to  the  person  in  possession. 

Van  Hook  v.  Throckmorton,  8  Paige,  33. 

The  grantee  has  the  same  remedy  as  the  purchaser  and,  where  no  in- 
justice will  be  done  to  the  party  in  possession,  is  entitled  to  a  writ  of 
assistance  on  proof  that  he  has  exhibited  the  sheriff's  deed,  the  deed  from 
the  purchaser  to  himself  and  the  order  confirming  the  sale,  to  the  party  in 
possession,  and  demanded  the  possession  of  the  premises. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  Pr.  35. 

d.  Against  whom  issued. 
The  power  of  the  court  to  give  possession  to  the  purchaser  at  the  ref- 
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eree's  sale,  by  a  writ  of  assistance,  only  extends  to  those  persons  who  are 
parties  to  the  foreclosure  action,  or  persons  who  have  come  into  posses- 
sion under  or  with  the  assent  of  those  who  are  parties,  subsequent  to  the 
commencement  of  the  action. 

Boynton  v.  Jackway,  2  N.  Y.  Leg.  Obs.  248;  10  Paige,  307. 

Meiggs  V.  Willis,  8  Civ.  Pro.  125. 

Such  a  purchaser  is  not  entitled  to  such  a  writ  to  turn  out  of  possession 
of  the  mortgaged  premises  a  person,  who,  pendente  lite,  came  into  posses- 
sion under  one  who  was  in  possession  at  the  commencement  of  the  action, 
when  neither  person  was  made  a  party  thereto. 

Van  Hook  v.  Throckmorton,  8  Paige,  33. 

A  person  who  has  gone  into  possession  under  the  mortgagor  subsequent 
to  the  mortgage,  but  before  the  commencement  of  the  foreclosure  action, 
must  be  made  a  party  to  the  action  to  enable  the  court  to  divest  him  of 
possession,  by  a  writ  of  assistance,  on  the  application  of  the  purchaser 
under  the  decree,  although  such  person  has  no  defense,  and  might  be 
turned  out  of  possession  by  an  ejectmei\t  suit  brought  against  him  by  the 
purchaser. 

Boynton  v.  Jackway,  2  N.  Y.  Leg.  Obs.  248;  10  Paige,  307. 

Section  1675  of  the  Code  does  not  authorize  the  court  at  the  instance*  of 
a  purchaser  at  a  foreclosure  sale  to  remove  a  tenant  who,  prior  to  and  at 
the  time  of  the  commencement  of  the  foreclosure  action,  was  in  possession 
of  the  property  under  a  valid  lease  executed  by  the  owner  of  the  equity  of 
redemption,  and  who  was  not  made  a  party  to  the  action. 

Davidson  v.  Weed,  21  App.  Div.  579;  48  N.  Y.  Supp.  368. 

When  the  complaint  in  a  foreclosure  action  is  dismissed  as  to  a  de- 
fendant in  possession,  because  he  claims  title  prior  and  paramount  to  the 
plaintiff  and  his  mortgagor,  he  cannot  be  ejected  by  a  writ  of  assistance 
issued  in  the  action. 

Meiggs  V.  Willis,  8  Civ.  Pro.  125. 

The  court  will  vacate  the  writ  and  restore  possession  to  a  tenant,  who 
went  into  possession  after  the  commencement  of  the  foreclosure  action, 
where  he  holds  under  a  person  not' a  party  to  that  action,  who  was  law- 
fully in  possession  under  a  claim  hostile  to  that  derived  from  the  mort- 
gage, although  the  tenant  was  made  a  party  to  the  foreclosure  action  for 
the  purpose  of  reaching  an  interest,  in  right  of  his  wife,  in  other  premises 
in  the  mortgage  of  which  he  was  in  possesson,  and  which  possession  he 
had  delivered  up  in  pursuance  of  the  decree  of  foreclosure. 

N.  Y.  Life  Ins.  ft  Trust  Co.  v.  Cutler,  9  How.  Pr.  407. 

The  court  gives  possession  to  the  purchaser  upon  a  sale  in  foreclosure 
as  against  all  persons  who  come  into  possession  under  any  of  the  parties 
to  the  action  while  it  is  pending,  but  it  does  not  undertake  to  remove  per- 


238  VOLUME  XV. 


Writs  of  Assistance, — Continued. 


sons  who  go  into  possession  after  the  purchaser  has  received  his  deed,  and 
conveyed  the  premises  to  another. 

Betts  V.  Birdsall,  ii  Abb.  Pr.  222. 

A  person  entering  over  fifteen  months  after  the  foreclosure  sale,  cannot 
be  regarded  as  having  entered  pending  the  action,  and  cannot  be  removed 
by  a  writ  of  assistance,  although  he  entered  under  a  party  to  the  action. 

Id. 

A  tenant  in  possession,  who  has  been  made  a  party  to  the  foreclosure 
action,  is  bound  to  attorn  to  the  purchaser,  or  be  removed  by  writ  of 
assistance,  notwithstanding  he  claims  under  an  unexpired  lease  of  several 
years,  executed  by  the  mortgagors  previous  to  the  date  of  the  mortgage 
foreclosed . 

Lovett  v.  German  Reformed  Church,  9  How.  Pr.  220. 

It  is  immaterial  that  the  original  lessee,  from  whom  the  lease  came  by 
assignment  to  the  tenant  in  possession,  was  not  made  a  party  to  the  action. 

Id. 

After  the  commencement  of  an  |ction  of  foreclosure  against  a  railroad 
company  and  prior  to  the  rendition  of  the  judgment,  upon  the  application 
of  the  mortgagee,  a  receiver  of  the  property  pendente  lite  was  appointed 
by  the  court.  During  the  pendency  of  the  action,  upon  due  notice  to  and 
against  the  opposition  of  the  mortgagee  and  trustee  for  the  bondholders 
and  other  creditors  of  the  mortgagor,  an  order,  from  which  no  appeal  was 
taken,  was  made  authorizing  the  receiver  to  lease  the  line  for  the  term  of 
the  charter.  It  was  held  that  the  court  properly  refused  a  writ  of  assist- 
ance, to  the  purchaser  of  the  property  and  franchises  upon  the  foreclosure 
sale,  to  remove  the  assignee  of  the  lessee  after  it  had  expended  large  sums 
of  money  upon  the  faith  of  the  lease. 

Farmers'  Loan  ft  Trust  Co.  v.  Staten  Island  Belt  Line  R.  Co.,  6  App. 
Div.  148;  39  N.  Y.  Supp.  996. 

Where  the  property  is  sold  at  a  price  greatly  below  its  value  to  the 
plaintiff's  attorney,  and  the  mortgagor,  instead  of  applying  to  the  court 
for  a  re-sale,  enters  into  an  agreement  with  the  purchaser  to  redeem  the 
property,  upon  payment  of  the  amount  due  upon  the  mortgage,  with  in- 
terest and  costs,  within  a  specified  time,  and  to  keep  possession  of  the 
premises  in  the  meantime,  the  purchaser  is  not  entitled  to  a  writ  of  assist- 
ance to  put  him  in  possession,  as  the  mortgagor  is  in  possession  under 
the  agreement  made  subsequent  to  the  sale  and  not  as  a  defendant  in  the 
foreclosure  action,  who  is  bound  by  the  decree  to  relinquish  possession  to 
the  purchaser. 

Toll  V.  Hillier,  11  Paige,  228. 

A  writ  of  assistance  cannot  be  issued  upon  a  judgment  in  an  action  to 
foreclose  a  mechanic's  lien,  to  remove  the  assignees  of  the  owners  of  the 
property  against  which  the  lien  was  filed,  whose  assignments  are  subse- 
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quent  in  date  to  the  filing  of  the  lien,  but  prior  to  the  commencement  of 
the  foreclosure  action,  and  who  were  not  made  parties  thereto. 

Bumham  v.  Raymond,  64  App.  Div.  596;  72  N.  Y.  Supp.  300. 

Where  it  appears  that  a  person  made  a  party  defendant  in  a  foreclosure 
action  entered  into  possession,  prior  to  the  execution  of  the  mortgage, 
pursuant  to  a  contract  to  purchase,  and  that  he  has  fulfilled  the  contract 
upon  his  part  and  has  paid  the  purchase  price  in  full  and  has  since  re- 
mained in  open  occupation  of  the  premises,  his  right  or  title  cannot  be 
affected  by  the  judgment  foreclosing  a  mortgage  given  without  his  knowl- 
edge by  one  to  whom  his  vendor  subsequently  conveyed  the  property,  and, 
therefore,  such  defendant  cannot  be  disturbed  in  his  possession  by  a  writ 
of  assistance. 

Stillwell  V.  Hart,  40  App.  Div.  112;  57  N.  Y.  Supp.  639. 

e.  Procedure, 


A  writ  of  assistance  is  in  the  nature  of  an  execution  upon  a  judgment, 
and,  where  the  decree  directs  the  delivery  of  the  possession  of  the  property 
to  the  person  entitled  thereto,  it  may  issue  without  further  application  to 
the  court. 

N.  Y.  Life  Ins.  Co.  v.  Rand,  8  How.  Pr.  35,  352. 

Valentine  v.  Teller,  i  Hopk.  Ch.  422. 

Kershaw  v.  Thompson,  4  Johns,  Cr.  609. 

The  application  for  a  writ  of  assistance  may  be  made  ex  parte. 

Lynde  v.  O'Donnell,  21  How.  Pr.  34;  12  Abb.  Pr.  286. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Cutler,  9  How.  Pr.  407. 

Where  the  judgment  or  decree  directs  that  the  party  or  a  purchaser  be 
let  into  possession,  as  in  the  usual  judgment  in  foreclosure,  a  motion  for 
a  writ  of  assistance  may  be  made  ex  parte. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  Pr.  35. 

A  writ  of  assistance  to  put  the  purchaser  at  a  judicial  sale  in  possession 
can  issue  without  notice  to  the  persons  to  be  affected  thereby,  notwith- 
standing the  death  of  the  plaintiff  after  judgment  and  before  the  sale. 

Lynde  v.  O'Donnell,  21  How.  Pr.  34;  12  Abb.  Pr.  286. 

The  purchaser  on  a  foreclosure  sale  is  entitled  ex  parte  to  an  order  for 
a  writ  of  assistance,  upon  proof  that  he  has  exhibited  the  referee's  deed 
and  the  order  confirming  the  sale,  to  the  party  in  possession,  and  demanded 
the  possession  of  the  premises. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  Pr.  35. 

The  grantee  of  such  purchaser  has  the  same  remedy,  upon  the  further 
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proof  that  the  purchaser's  deed  to  him,  duly  acknowledged  and  recorded, 
was  also  exhibited. 

Id. 

A  writ  of  assistance  issued  upon  notice  in  favor  of  a  purchaser  under 
a  foreclosure  sale  is  conclusive  upon  a  tenant  in  possession. 

Rawiszer  v.  Hamilton,  51  How.  Pr.  207. 

Such  a  tenant  should  present  his  defense  on  the  hearing  of  the  motion 

for  the  writ,  or  apply  to  have  it  vacated,  and  a  writ  of  restitution  awarded 
to  him. 

Id. 

The  question  whether  the  writ  was  properly  awarded  cannot  be  raised 
in  an  action  for  an  injunction  brought  in  another  court 

Id. 

The  determination  of  the  question  whether  a  writ  of  assistance  will  be 
issued,  or  the  party  in  possession  of  mortgaged  premises,  sold  upon  fore- 
closure sale,  who  resists  the  claim  of  the  purchaser  to  immediate  posses- 
sion upon  some  claim  of  right,  independent  of  and  consistent  with  the 
judgment,  will  be  allowed  to  retain  possession  and  the  purchaser  com- 
pelled to  resort  to  his  other  remedies,  does  not  involve  a  substantial  right, 
and  is  addressed  to  the  discretion  of  the  court  having  jurisdiction  to  give 
the  process  and  is  not  the  subject  of  review  in  the  court  of  appeals. 

Wilbor  v.  Danolds,  59  N  .Y.  657. 

An  order  denying  the  application  of  a  party,  dispossessed  under  a  writ 
subsequently  set  aside,  to  be  restored  to  possession  affects  a  substantial 
right  and  is  appealable. 

Chamberlain  v.  Choles,  3  Abb.  N.  S.  118;  35  N.  Y.  477. 

When  a  writ  of  assistance  is  improperly  granted,  the  court,  upon  motion, 
is  bound  to  correct  the  wrong  by  setting  aside  the  writ  and  restoring  the 
party  ejected  thereunder  to  possession. 

Meiggs  V.  Willis,  8  Civ.  Pro.  125. 

Upon  the  vacation  of  a  writ  of  assistance,  improperly  granted,  the  person 
dispossessed  under  it  is  entitled  to  be  put  back  in  possession,  and  the  order 
of  vacation  should  make  provision  for  restitution,  whether  the  party  dis- 
possessed shows  title  to  the  possession  or  not. 

Chamberlain  v.  Choles,  3  Abb.  N.  S.  118;  35  N.  Y.  477. 
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An  order  directing  the  enforcement  of  a  writ  of  assistance  will  be  re- 
versed on  appeal,  where  such  order  recites  no  papers  as  having  been  read 
on  the  motion,  and  the  certificate  of  the  clerk  does  not  state  that  the 

papers  in  the  printed  record  were  used  or  read  on  the  motion,  and  there 
is  no  stipulation  by  the  attorneys  to  that  effect. 

Bumham   v.  Raymond,  64  App.  Div.  596;  72  N.  Y.  Supp.  300. 

The  validity  of  a  lease  executed  under  an  order  of  the  court  of  a  re- 
ceiver appointed  pending  a  foreclosure  action  against  a  railroad  company 
should  not  be  determined  on  a  motion  for  a  writ  of  assistance  to  eject  the 
lessee. 

Farmers'  Loan  &  Trust  Co.  v.  Staten  Island  Belt  Line  R.  Co.,  6  App. 
Div.  148;  39  N.  Y.  Supp.  996. 

The  title  of  a  person  in  possession  of  real  property  under  claim  of  a  lien 
cannot  be  tried  on  a  motion  by  another  for  a  writ  of  assistance. 

Stillwell  V.  Hart,  40  App.  Div.  112;  57  N.  Y.  Supp.  639. 

An  equitable  claim  affecting  the  premises  by  judgment  creditors  of  the 
tenant  in  possession,  who  do  not  show  any  right  to  the  possession  as 
against  the  purchaser  on  foreclosure  sale,  cannot  be  considered  upon  a 
motion  for  a  writ  of  assistance  or  for  the  vacation  of  such  writ. 

N.  Y.  Life  Ins.  &  Trust  Co.  v.  Rand,  8  How.  Pr.  35. 

A  motion  under  section  1675  of  the  Code  to  compel  the  delivery  of  the 
property  of  a  corporation  to  one  who  had  purchased  it  at  a  foreclosure 
sale  should  be  denied,  where  it  appears  that  the  report  of  sale  has  not 
been  confirmed,  that  there  is  a  dispute  between  the  mortgagee  and  the 
purchaser  whether  the  proprty  of  which  possession  is  sought  is  embraced 
in  the  mortgage  or  in  the  property  bid  off,  and  that  the  payment  of  the 
purchase  price  is  questioned  by  persons  interested  in  the  proceeds  of  the 
sale,  as  it  is  the  safest,  as  well  as  the  ordinary  practice,  to  have  such 
questions  settled  by  the  referee's  report  of  sale,  and  the  motion  to  confirm 
the  same. 

Farmers*. Loan  &  Trust  Co.  v.  Bankers  &  Merchants'  Teleg.  Co.,  11 
Civ.  Pro.  307. 

The  city  court  of  New  York  has  jurisdiction  to  issue  such  a  writ  to 
enable  the  purchaser  at  a  mechanic's  lien  foreclosure  sale  to  obtain  pos- 
session of  the  premises. 

O'Connor  v.  Schaeffel,  25  Abb.  N.  C.  344;  33  St.  Rep.  143;  11  N.  Y. 
Supp.  737;  19  Civ.  Pro.  378. 
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MEYER  V.  HALBERSTADT. 

[44  Misc,  408;  89  N.  Y.  Supp.  1019.] 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1904-) 

Execution — Levy  on  Wages. 

The  amendment  to  Code  Civ.  Proc.  Sec.  1391,  authorizing  execu- 
tion against  wages  in  favor  of  certain  classes  of  judgment  creditors 
to  reach  a  percentage  of  such  wages  where  they  exceed  $20  a  week. 


Note.— Garnishment  op  Wages. 


Where  a  judgment  has  been  recovered  wholly  for  necessaries  sold,  or 
work  performed  in  a'  family  as  a  domestic,  or  for  services  rendered  for 
salary  owing  to  an  employee  of  the  judgment  debtor,  and  where  an  execu- 
tion issued  upon  said  judgment  has  been  returned  wholly  or  partly  un- 
satisfied and  where  any  wages  *  *  *  *  are  due  and  owing  to  the 
judgment  debtor  or  shall  thereafter  become  due  and  owing  to  him,  to  an 
amount  exceeding  twenty  dollars  per  week  and  where  no  execution  issued 
as  hereafter  provided  in  this  section  is  unsatisfid  and  outstanding  against 
said  judgmnt  debtor,  the  judgment  creditor  may  apply  to  the  court  in 
which  said  judgment  was  recovered  and  upon  satisfactory  proof  of  such 
facts  by  affidavit  or  otherwise,  the  court,  if  a  court  not  of  record,  a  judge 
or  justice  thereof,  must  issue,  or  if  a  court  of  record,  a  judge  or  justice 
thereof,  must  grant  an  order  directing  that  an  execution  issue  against  the 
wages,  *  *  salary,  *  *  *  of  said  judgment  debtor,  and  on  a  presen- 
tation of  such  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  such  wages  *  *  *  are  due  and  owing  or 
may  thereafter  become  due  and  owing  to  the  judgment  debtor,  said 
execution  shall  become  a  lien  and  a  continuing  levy  upon  the  wages 
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applies  to  a  judgment  rendered  before  the  action  took  cflFect  September 
I,  1903. 

Action  by  Diedrich  A.  Meyer  against  Albert  G.  Halberstaat. 
Judgment  for  plaintiff.  Motion  for  judgment  debtor  to  set  aside 
order  directing  that  execution  issue  against  his  wages.  Motion 
denied. 

Gustav  J.  Voss,  for  plaintiff. 

Charles  W .  Culver,  for  defendant. 

Blanchard,  J.  The  judgment  upon  which  th^*  execution  was 
issued  was  recovered  January  14,  1903.  The  judgment  debtor 
contends  that,  as  the  amendment  to  the  Code  authorizing  the 
execution  against  his  wpges  did  not  take  effect  until  September 
i>  1903*  it  does  not  apply  to  the  judgment  recovered  against  him. 

Garnishment  of  Wages, — Continued. 


*  *  *  *  due  or  to  become  due  to  said  judgment  debtor  to  the  amount 
specified  therein  which  shall  not  exceed  ten  percentum  thereof,  and  said 
levy  shall  be  a  continuing  levy  until  said  execution  and  the  expenses 
thereof  are  fully  satisfied  and  paid  or  until  modified  as  hereinafter  pro- 
vided. It  shall  be  the  duty  of  any  person  or  corporation  to  whom  said 
execution  shall  be  presented,  and  who  shall  at  such  time  be  indebted  to 
the  judgment  debtor  named  in  such  execution,  or  who  shall  become  in- 
debted to  such  judgment  debtor  in  the  future,  and  while  said  execution 
shall  remain  a  lien  upon  said  indebtedness  to  pay  over  to  the  officer  pre- 
senting the  same,  such  amount  of  such  indebtedness  as  such  indebtedness 
as  such  execution  shall  prescribe  until  said  execution  shall  be  wholly 
satisfied  and  such  payment  shall  be  a  bar  to  any  action  therefor  by  any 
such  judgment  debtor.  If  such  person  or  corporation  to  whom  said  execu- 
tion shall  be  presented  shall  fail,  or  refuse  to  pay  over  to  said  officer  pre- 
senting said  execution,  the  percentage  of  said  indebtedness,  he  shall  be 
liable  to  an  action  therefor  by  the  judgment  creditor  named  in  such 
execution,  and  the  amount  so  recovered  by  such  judgment  creditor  shall 
be  applied  toward  the  payment  of  said  execution. 

Either  party  may  apply  at  any  time  to  the  court  from  which  such 
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I  do  not  think  this  contention  should  be  sustained.  Prima  facie 
the  wages  of  a  judgment  debtor  would  be  liable  to  levy  under  an 
execution.  Dains  v.  Prosser,  32  Barb.  290.  This  amendment 
to  section  1391  of  the  Code  of  Civil  Procedure  provides  a  mode 
of  legal  procedure  by  which  a  judgment  may  be  collected  out  of 
wages  of  the  judgment  debtor  by  special  form  of  execution,  and 
limits  the  scope  of  the  remedy  of  the  judgment  creditor  through 
that  process.  The  statute  does  not  take  away  nor  impair  any 
vested  right  of  the  judgment  debtor.  The  operation  of  the 
statute  should,  therefore,  not  be  confined  merely  to  judgments 
recovered  after  it  took  effect.  People  ex  rel.  Collins  v.  Spicer. 
()9  N.  Y.  225,  I  N.  E.  680;  Matter  of  Davis,  149  N.  Y.  539,  44 
N.  E.  185 ;  Kelly  v.  Brownlow,  54  Super.  Ct.  129.  It  may  also 
be  observed  that  the  language  of  the  statute  itself  would  seem  to 
indicate  that  it  was  the  legislative  intent  that  it  should  apply  to 
judgments  therefore  recovered.  The  words  of  the  statute  are 
"where  a  judgment  has  been  recovered." 
Motion  denied,  with  $10  costs. 

Garnishment  of  Wages, — Continued. 


execution  shall  issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to 
the  county  judge  of  the  county,  and  in  any  county  where  there  is  no 
county  judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a  modificati>>n 
of  said  execution,  and  upon  such  hearing  the  said  court,  judge  or  justice 
may  make  such  modification  of  the  said  execution  as  shall  be  deemed  just, 
and  such  execution  as  so  modified  shall  continue  in  full  force  and  effect 
until  fully  paid  and  satisfied,  or  until  further  modified  as  herein  provided. 

Code  Civ.  Pro.  Sec.  1391. 

The  provisions  of  Sec  1391  of  the  Code  are  not  applicable  where  the 
wages  are  due  from  a  municipal  corporation. 

The  word  "corporation"  as  used  in  this  section  refers  to  private  and  not 
to  municipal  corporations. 

Emes  V.  Fowler,  43  Misc.  603;  89  N.  Y.  Supp.  685. 
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PEOPLE  V.   JOHNSON. 

[44  Misc,  550;   90  N.  Y.  Supp.  134] 
(Supreme  Court,  Special  Term,  Westchester  County.    July,  1904*) 

1.  Criminal  Law — Sentence — Commutation — ^Good  Behavior. 

Laws  1903,  p.  315,  c.  137,  taking  eflFect  April  6,  1903,  provided  that 
commutation  for  good  behavior  should  be  allowed  only  when  a  convict 
was  confined  on  a  definite  sentence.  Held  not  to  apply  to  a  convict 
sentenced  April  17,  1903,  to  serve  not  less  than  one  year,  nor  more 
than  one  year  and  nine  months,  for  an  offense  committed  prior  to  its 
passage. 

2.  Statutes — Ex  Post  Facto  Law. 

A  statute  depriving  a  person  accused  of  crime  of  a  right  which  he 
possessed  at  the  time  the  offense  was  committed  is  invalid,  as  an  ex 
post  facto  law. 

3.  Same— Criminal  Law. 

The  right  of  one  convicted  of  crime  to  a  diminution  of  sentence  by 
good  behavior  is  a  substantial  right,  which  cannot  be  taken  away  by 
a  law  passed  after  the  offense  was  committed. 


Note. — Commutation  of  Punishments. 

Sec  692.  Power  of  governor  to  grant  reprieves,  commutations  and 
pardons. 

The  governor  has  power  to  grant  reprieves,  commutations  and  pardons, 
after  conviction,  for  all  offenses,  except  treason  and  cases  of  impeachment, 
upon  such  conditions,  and  with  such  limitations,  as  he  may  think  proper, 
subject  to  the  regulations  provided  in  this  chapter. 

Code  Crim.  Proc.  Sec.  692. 
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Application  by  the  people,  on  the  relation  of  Albert  J.  Adams, 
for  writ  of  habeas  corpus  to  Addison  Johnson,  warden.  IVrit 
dismissed, 

A  motion  for  a  certificate  of  reasonable  doubt  was  denied-  The  judg- 
ment of  conviction  was  subsequently  affirmed  by  the  Appellate  Division 
(People  V.  Adams,  8$  App.  Div.  390,  83  N.  Y.  Supp.  481),  and  subse- 
quently by  the  Court  of  Appeals  (176  N.  Y.  351,  68  N.  E.  636,  63  L.  R. 
A.  406,  98  Am.  St.  Rep.  675),  and  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error  (Adams  v.  New  York,  192  U.  S.  585,  24  Sup. 
Ct.  372,  48  L.  Ed.  575). 

Prior  to  April  6,  1903,  a  court,  in  sentencing  a  prisoner,  except  in  three 
specific  cases,  was  required  to  limit  the  term  of  the  sentence  so  that  the 
sentence  would  expire  during  the  so-called  summer  months;  i.  e.,  April, 
May,  June,  July,  August,  September,  and  October.  Pen.  Code,  Sec.  697. 
In  so  calculating  the  term,  the  statute  required  the  court  to  "limit  the 
term  of  the  sentence,  having  reference  to  the  probability  of  the  convict 
earning  a  reduction  of  his  term  for  good  behavior,  as  provided  by  chapter 
21  of  the  Laws  of  1886,  and  assuming  that  such  reduction  would  be 
earned."  Pen.  Code,  Sec.  697.  Section  687a  of  the  Penal  Code,  which 
provides  for  the  imposition  of  indeterminate  sentences,  expressly  declare 
that  "the  maximum  limit  of  such  sentence  shall  be  so  fixed  as  to  comply 
with  the  provisions  of  section  697  of  the  Penal  Code."  Relator  was  sen- 
tenced April  17,  1903.  The  possible  maximum  for  his  offense  was  two 
years.  See  Pen.  Code,  Sec.  344a.  The  commutation  upon  two  years 
would  have  been  four  months,  and  in  view  of  that  fact,  a  two-jrears  sen- 
tence would  have  expired  in  December.  The  court  therefore  imposed  a 
maximum  of  one  year  and  nine  months,  which,  on  its  face,  would  have 
expired  about  January  26,  1905,  but  which  was  so  calculated  as  to  expire 
October  11,  1904,  assuming  that  the  defendant  did  not  forfeit  his  commu- 

CoM MUTATION  OF  PUNISHMENT, — Continued. 

He  must  also  suspend  the  execution  of  the  sentence,  upon  a  conviction 
for  treason,  until  the  case  can  be  reported  to  the  legislature,  at  its  next 
meeting,  when  the  legislature  must  either  pardon  or  commute  the  sentence, 
direct  the  execution  thereof,  or  grant  a  further  reprieve. 

Code  of  Crim.  Proc.  Sec.  693. 

The  governor  shall  have  the  power  to  grant  *  *  ♦  *  ♦  ^  commu- 
tations and  pardons  after  conviction,  for  all  offenses  except  treason  and 
cases  of  impeachment,  upon  such  conditions  and  with  such  restrictions 
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tation  for  good  behavior.  Upon  April  6,  I903»  the  Legislature  passed 
Laws  1903,  p.  315,  c.  137,  which  took  effect  immediately.  This  enactment 
amended  the  so-called  "Commutation  Law"  (Laws  1886,  p.  28,  c.  21),  and 
provided,  in  effect,  that  commutation  for  good  behavior  might  be  earned 
only,  in  case  the  convict  was  confined  upon  a  definite  sentence.  The  date 
of  the  passage  of  Laws  1903,  p.  315,  c.  137,  was  long  before  Adams'  offense 
had  been  committed,  but  was  11  days  before  sentence  was  imposed  upon 
him.  The  Superintendent  of  State  Prisons  w^s  in  doubt  as  to  whether 
the  effect  of  Laws  1903,  p.  315,  c.  137,  was  to  deprive  convicts  held  on 
indeterminate  sentences  of  the  right  to  earn  commutation  for  good  be- 
havior, and  obtained  from  the  Attorney  General  an  opinion,  of  which  the 
following  is  a  part:  "From  a  perusal  of  the  above  provisions  of  the  Code 
and  the  statute,  it  appears  to  be  quite  plain  that  persons  sentenced  for 
indeterminate  sentences  can  earn  no  commutation  by  good  behavior  under 
the  provisions  of  chapter  21,  p.  28,  Laws  1886,  as  amended.  This  fact, 
taken  in  connection  with  the  express  direction  of  section  687a  of  the  Penal 
Code,  above  quoted,  that  the  maximum  limit  of  such  sentence  shall  be  so 
fixed  as  to  comply  with  the  provision  of  law  requiring  a  sentence  to  expire 
during  the  specified  summer  months,  leads  me  to  the  conclusion  that,  in 
sentencing  a  prisoner  to  prison  under  an  indeterminate  sentence,  such  sen- 
tence must  be  made  so  that,  if  the  prisoner  so  confined  under  such  indeter- 
minate sentence  should  serve  the  maximum  penalty  prescribed  thereby,  he 
would  be  released  during  one  of  the  months  specified  by  section  697  of  the 
Penal  Code."  The  application  was  argued,  and  a  decision  was  handed 
down  sustaining  the  writ.  Upon  application  of  the  people,  a  reargument 
was  granted,  and  upon  further  consideration  the  writ  was  dismissed  and 
the  prisoner  remanded.' 


»» 


Benjamin  F.  Tracy,  L.  LafUn  Kellogg,  and  Abram  J .  Rose, 
for  relator. 

Commutation  op  Punishment, — Continued. 

nr«  1   limitations  as   Hp  may  think  proper,  subject  to  such  regulations  as 
may  be  provided  by  law  relative  to  the  manner  of  applying  for  pardons. 

Constitution  of  New  York,  Art.  4,  Sec.  5. 

The  governor  shall,  in  commuting  the  sentences  of  convicts  as  provided 
for  in  this  act,  annex  a  condition  to  the  effect  that  if  any  convict  so  com- 
muted shall,  during  the  period  between  the  date  of  his  or  her  discharge 
by  reason  of  such  and  the  date  of  the  expiration  of  the  full  term  for  which 
he  or  she  was  sentenced,  be  convicted  of  any  felony,  he  or  she  shall,  in 
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Robert  C.  Taylor  and  Henry  G.  Gray,  Asst.  Dist.  Attys.,  for 
respondent. 

Keogh,  J.  The  offense  of  which  the  relator  was  convicted 
was  committed  by  him  in  1901 .  He  was  sentenced  on  the  17th 
of  April,  1903,  to  pay  a  fine,  and  to  a  term  of  not  less  than  one 
year  nor  more  than  one  year  and  nine  months  imprisonment  in 
State's  Prison.  This  was  an  indeterminate  sentence.  It  is  the 
law  that  the  term  of  a  sentence  imposed  upon  any  person  con- 
victed of  a  crime  must  be  so  limited  as  to  expire  during  the 
months  of  April,  May,  June,  July,  August,  September,  or  Octo- 
ber. It  was  also  the  law  of  this  state  at  the  time  the  relator 
committed  the  offense  that  any  person  confined  in  a  State's  Prison 
on  conviction  of  a  felony,  where  the  term  equals  one  year,  may 
earn  for  himself  a  commutation  of  his  sentence  of  two  months  for 
the  first  year  and  two  months  for  the  second  year.  After  the 
commission  of  the  offense  by  the  relator,  and  before  his  sentence, 
on  April  17,  1903,  there  was  enacted  chapter  137,  p.  315,  of  the 
Laws  of  1903,  which  went  into  effect  on  the  6th  of  April  of  the 
same  year.  The  effect  of  this  law  was  to  deprive  convicts  con- 
fined under  an  indeterminate  sentence  of  the  right  to  earn  a 
commutation.  It  is  claimed  by  the  prisoner's  counsel  that  this 
law  is  applicable  to  him,  while  the  district  attorney  contends  that 
it  is  ex  post  facto  as  to  the  relator,  because  his  offense  was  com- 
mitted before  its  passage.     On  the  previous  argument  the  dis- 


CoMMUTATiON  OP  PuNisHM Em*,— Continued. 


addition  to  the  penalty  which  may  be  imposed  for  such  felony  committed 
in  the  interval  as  aforesaid,  be  compelled  to  serve  in  the  prison  or  peni- 
tentiary in  which  he  or  she  may  be  confined  for  the  felony  for  which  he 
or  she  is  so  convicted,  the  remainder  of  the  term  without  commutation 
which  he  or  she  would  have  been  compelled  to  serve  but  for  the  commu- 
tation of  his  or  her  sentence  as  provided  for  in  this  act 

Laws  of  1886,  Gi.  21,  Sec.  14. 

A  sentence  to  imprisonment  in  a  state  prison  for  a  definite  fixed  period 
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trict  attorney  conceded  that  the  law  was  not  ex  post  facto  as  to 
the  relator,  so  that  that  question  was  not  then  presented  for 
decision.  If  the  law  of  1903  applies  to  the  defendant,  then  he  is 
entitled  to  no  commutation  whatever,  and  his  sentence  of  on^: 
year  and  nine  months  will  expire  in  January,  1905,  which  is 
contrary  to  law.  This  illegality  in  the  expiration  of  the  prison- 
er's term  during  a  winter  month,  it  is  contended  by  his  counsel, 
makes  void  the  whole  sentence  of  imprisonment,  and  entitles  the 
relator  to  an  immediate  discharge.  If,  however,  the  law  of  1903 
is  not  applicable  to  the  defendant,  then  he  is  entitled  to  a  com- 
mutation under  the  law  as  it  existed  when  he  committed  the 
offense,  and  such  commutation  of  his  sentence  will  end  his  term 
in  the  month  of  October,  in  conformity  to  the  law. 

It  is  the  settled  law  of  this  state  that  a  statute  which  deprives 
the  accused  of  any  substantial  right  which  he  possessed  when 
the  offense  was  committed,  or  which  after  that  time  changes 
the  punishment  of  his  offense,  is,  as  to  him,  ex  post  facto.  If  the 
prisoner  had  been  tried  and  sentenced  at  any  time  after  Decem- 
ber, 1901,  when  the  offense  was  committed,  and  before  April  6, 
1903,  when  the  law  took  effect,  it  must  be  conceded  that  he  would 
have  been  entitled  to  a  commutation  of  his  sentence  for  good 
conduct  in  State's  Prison.  Such  a  right  to  earn  a  diminution  of 
his  term  by  his  own  act  is  a  substantial  one,  of  which  by  a  law 
passed  subsequent  to  the  commission  of  the  offense  he  cannot  be 

Commutation  or  Punishment, — Continued. 

of  time  is  a  definite  sentence.  A  sentence  to  a  state  prison  having  mini- 
mum and  maximum  limits  fixed  by  the  court  is  an  indeterminate  sentence. 
Every  convict  confined  under  a  definite  sentence  in  any  state  prison  or 
penitentiary  in  this  state  on  a  conviction  of  a  felony  or  misdemeanor, 
whether  male  or  female,  whose  terms  or  term  equal  or  equals  one  year, 
exclusive  of  any  term  which  may  be  imposed  by  the  court  or  by  statute 
as  an  alternative  to  the  payment  of  a  fine,  or  a  term  of  life  imprisonment, 
may  earn  for  himself  or  herself  a  commutation  or  diminution  of  his  or 
her  sentence  or  sentences  as  follows,  namely,  two  months  for  the  first 
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deprived.  Murphy  v.  Commonwealth,  172  Mass.  264,  52  N.  E. 
505, 43  L.  R.  A.  154,70  Am.  St.  Rep.  266;  Hartung  v.  People, 
22  N.  Y.  95,  106. 

The  commanding  judicial  decisions  by  which  statutes  providing 
for  the  punishment  of  crime  have  been  construed  have  treated 
such  laws  as  intended  to  deal  with  future  offenses,  and  not  to  fit 
past  ones .  Any  other  rule  would  afford  opportunity  and  tempta- 
tion, under  one  guise  or  another,  for  the  enactment  of  laws  by 
which  the  punishment  of  some  special  offense  or  special  offender 
might  be  changed  after  the  crime  was  committed,  which  would 
necessarily  lead  to  intolerable  discrimination  and  oppression.  It 
is  the  law  that  existed  when  the  offense  was  committed  that 
Adams  has  violated,  and  it  is  the  punishment  for  such  offense  as 
declared  by  that  law  that  he  should  receive. 

The  sentence  imposed  by  Mr.  Justice  Scott  under  the  law  as 
it  existed  when  the  offense  was  committed  was  legal,  and  the 
commutation  to  which  he  is  entitled  will  cause  his  term  to  expire 
in  October,  in  accordance  with  law .  The  writ  is  dismissed  and 
the  application  for  stay  and  bail  denied. 

Writ  dismissed  and  application  for  stay  and  bail  denied. 

Commutation  op  Punishment,— Continued. 

year,  two  months  for  the  second  year,  four  months  each  for  the  third  and 
fourth  years,  and  five  months  for  each  subsequent  year. 

Laws  1903,  Ch.  137. 

The  right  of  a  person,  convicted  of  an  offense,  to  a  reduction  of  the 
term  for  which  he  is  sentenced  being  wholly  statutory,  the  provisions  of 
section  14  of  chapter  21  of  the  Laws  of  1886  do  not  violate  section  6  oi 
article  i  of  the  Constitution,  providing  that  "no  person  shall  be  subject  to 
be  twice  put  in  jeopardy  for  the  same  offense." 

People  v.  Sage,  11  App.  Div.  4;  42  N.  Y.  Supp.  251. 
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GILLIES  et  al.  V.  ECKERSON. 

[97  App.  Div.  153;  89  N.  Y.  Supp.  609.] 
{Supreme  Court,  Appellate  Division,  Second  Department.    July  28,  1904.) 

1.  Adjoining  Landowners — Lateral  Support. 

An  owner  of  land  is  entitled  to  restrain  an  adjoining  landowner 
from  making  excavations  in  his  land  tending  to  deprive  complainant's 
land  of  lateral  support  in  its  natural  state. 

2.  Same — Contributing  Cause. 

Where  complainant's  act  in  digging  on  his  own  land  tended  to  de- 
prive it  of  its  cohesive  force  and  contribute  to  its  fall  on  its  being 
deprived  of  lateral  support  by  defendant's  excavations  on  his  land, 
plaintiff  was  not  entitled  to  recover  of  defendant  for  the  damage  so 
caused . 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  James  W.  Gillies,  individually,  and  said  Gillies  and 
others  as  executors  of  John  W.  Gillies,  deceased,  against  J. 
Esler  Eckerson,  individually  and  as  executor  of  the  estate  of 
James  Eckerson,  deceased.  From  a  judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.    AHirmed. 


Note. — ^Right  to  Lateral  Support  from  Adjoining  Lands. 

The  right  of  lateral  support  is  a  necessary  and  natural  incident  of  land. 

Far  rand  v.  Marshall,  19  Barb.  380. 

This  doctrine  has  always  been  strictly  confined  to  those  cases  in  which 
the  owner  of  land  has  not,  by  building  or  otherwise,  increased  the  lateral 
pressure  upon  the  adjoining  soil. 

Farrand  v.  Marshall,  19  Barb.  380. 

White  v.  Tebo,  43  App.  Div.  418;  60  N.  Y.  Supp.  231. 
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Arthur  S.  Tompkins,  for  appellants. 

Henry  Bacon  and  Ralph  E,  Prime,  for  respondent. 

Hooker,  J.     The  plaintiff  was  the  owner  of  land  south  of 
Jefferson  street,  in  the  village  of  Haverstraw,  and  the  defendant 
owned  a  considerable  tract  of  land  north  of  that  street.    The  soil 
in  this  vicinity,  north  and  south  for  several  miles  and  back  from 
the  Hudson  river  several  hundred  feet,  is  peculiarly  adapted  to 
the  making  of  brick,  and  for  upwards  of  25  years  the  plaintiff 
and  his  predecessors  in  title  have  been  engaged  in  digging  away 
the  surface  of  his  land  to  procure  piaterials  therefor.     The  de- 
fendant has  also  been  engaged  in  the  same  enterprise,  and  in  the 
year  1895,  owing  to  more  extensive  operations,  had  dug  deeper 
into  his  premises  than  the  plaintiff.     This  action  was  brought  to 
recover  damages  resulting  from  the  defendant's  extensive  excava- 
tions, by  reason  of  which  in  each  of  the  years  1895  ^^^  ^899  large 
quantities  of  clay  and  sand  subsided  or  slid  from  plaintiff's  land 
upon  those  of  the  defendant.     The  excavations  and  operations 
still  continued,  and  an  injunction  was  asked  to  restrain  the  de- 
fendant from  further  similar  use  of  his  lands.     Defendant  had 
dug  up  to  the  center  of  the  50-foot  strip  known  as  "Jefferson 
Street,"  which  appears  to  have  been  long  since  abandoned  as  a 
public  highway.     The  complaint  was  dismissed  upon  the  merits, 
and  plaintiff's  appeal. 

The  court  made  this  finding  of  fact : 


Right  to  Lateral  Support  from  Adjoining  hAVDS,— Continued. 


Where  the  lands  of  two  owners  adjoin  upon  the  surface,  each  owner 
has  a  right  to  require  that  his  land  shall  not  be  deprived  of  the  support 
which  it  derives  from  the  adjoining  land  in  its  natural  condition. 

Lasala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec.  524. 

Farrand  v.  Marshall,  19  Barb.  580. 

People  V.  Canal  Board,  2  T.  &  C.  275. 

Panton  v.  Holland,  17  Johns.  92;  8  Am.  Dec.  369. 
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"The  subsiding  and  falling  and  slipping  away  aforesaid  of  soil  on  the 
lands  of  the  plaintiff,  and  the  subsiding,  falling,  and  slipping  away  of  the 
soil  mentioned  in  the  complaint,  were  caused  by  or  contributed  to  by  the 
acts  and  excavations  by  the  plaintiffs  and  of  their  predecessors  in  title  on 
the  lands  owned  as  aforesaid  by  the  plaintiffs,  and  by  the  acts  and  exca- 
vations of  th^  plaintiffs  on  said  strip  of  land  called  'Jefferson  Street/  " 

The  finding  as  to  the  contributing  cause  is  supported  by  the 
evidence.  The  excavations  of  the  plaintiff  had  not  been  such  as 
to  result  in  a  mere  depression  of  the  whole  surface  of  his  lands. 
Their  result  was  to  leave  the  new  exposure  irregular  in  shape. 
Contiguous  with  the  center  of  Jefferson  street,  to  which  point  the 
defendants  had  brought  their  excavations,  the  plaintiff  had  left 
the  surface  of  his  ground  so  that  its  formation  was  wedge-like 
in  shape,  the  evidence  warranting  the  conclusion  that  the  pyramid 
or  wedge  was  some  200  feet  in  width  and  about  250  feet  from 
apex  to  base.  The  physical  condition,  which  resulted  in  the 
leaving  of  this  pyramid,  was  that  the  plaintiff  deprived  that  part 
of  his  land  adjacent  to  his  northern  boundary  at  Jefferson  street 
of  the  full  measure  of  support  by  cohesion  which  it  would  have 
possessed  had  the  lands  been  left  in  their  original  natural  state,  or 
had  the  excavation  resulted  in  a  practically  level  surface. 

It  seems  to  be  settled  that,  so  far  as  lateral  support  of  the  soil 
is  concerned,  in  its  natural  state,  without  the  burden  of  buildings 
upon  it,  the  occupant  of  land  may  be  protected  by  injunction 
against  excavations  tending  to  cause  his  land  to  subside  or  slide 


Right  to  Lateral  Support  from  Adjoining  Lands, — Continued. 

This  doctrine  is  criticised  and  the  reasoning  of  the  courts  declared  un- 
sound in  Radcliff  v.  Brooklyn,  4  N.  Y.  195. 

Such  a  rule  is  said  to  be  inapplicable  to  and  in  principle  antagonistic  to 
the  development  of  vacant  or  unimproved  land  in  cities  and  large  towns. 

Radcliff  V.  Brooklyn,  4  N.  Y.  195. 
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away.     Trowbridge  v.  True,  52  Conn.   190,  52  Am.  Rep.  579. 
"The  natural  right  of  support,  as  between  the  owners  of  con- 
tiguous lands,  exists  in  respect  of  lands  only,  and  not  in  respect 
of   buildings   or   erections   thereon.      Pan  ton   v.    Holland,    17 
Johns.  92,  [8  Am.  Dec.  369]  ;  Thurston  v.  Hancock,  12  Mass. 
221  [7  Am.  Dec.  57] ;  Humphrey  v.  Boyden,  12  Q.  B.  139." 
Dorrity  v.   Rapp,  72  N.  Y.   307.     The  doctrine  laid  down  by 
RoUe  that  "a  man  who  has  his  land  next  adjoining  to  my  land 
cannot  dig  his  land  so  near  to  my  land  that  thereby  my  land  shall 
fall  into  his  pit,  and  for  this,  if  an  action  were  brought,  it  would 
lie"  (2  Rol.  Abr.  Tres.  i),  has  been  recognized  in  many  cases 
and  especially,  in   this  jurisdiction,   in  Lasala  v.   Holbrook,  4 
Paige,  169,  25  Am.  Dec.  524,  Hay  v.  The  Cohoes  Company,  2 
N.   Y.    159,  51  Am.   Dec.   279,  and  Farrand  v.   Marshall,  21 
Barb.   409.     The  reason  this  rule  does  not  protect  buildings 
erected  on  the  confines  of  the  land  is  that  one  who  constructs 
them  ought  to  foresee  the  probable  use  by  his  neighbor  of  the 
adjoining  land,  and  by  agreement,  or  the  erection  of  his  buildings 
elsewhere,  secure  himself  against  future  interruption  and  incon- 
venience.    Thurston  v.  Hancock,  12  Mass  221 ;  7  Am.  Dec.  57; 
Farrand  v.   Marshall,  21  Barb.  409.     The  doctrine  underlying 
this  rule  is  that  the  burden  of  support  attaching  to  surrounding 
land  is  limited  to  the  condition  of  the  surface  in  its  natural  state 
unincumbered  by  the  weight  of  buildings;  or,  in  other  words, 
if  one  shall  treat  his  own  land  by  superimposing  upon  it  un- 
n^ural  weight,  or  taking  away  from  it  cohesive  support,  or  in 

Right  to  Lateral  Support  from  Adjoining  Lands, — Continued. 

A  person  cannot  be  restrained  from  making  a  reasonable  improvement 
on  his  own  premises  upon  the  ground  that  it  cannot  be  made  without 
endangering  an  edifice  erected  on  the  adjacent  premises. 

Lasala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec.  524. 

Where  a  person,  in  the  exercise  of  ordinary  care  and  skill,  in  making 
an  excavation  on  his  own  lot,  digs  so  near  the  foundation  of  the  house 
on  the  adjacent  lot  as  to  cause  it  to  crack  and  settle,  he  will  not  be  liable 
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any  otner  manner  contribute  to  its  insolidity,  he  may  not  main- 
tain an  action  against  his  neighbor  whose  digging  causes  the  land 
to  slip  into  the  pit,  unless  the  slide  would  not  have  resulted  in 
the  absence  of  alterations  in  the  natural  surface  of  the  ground. 
In  this  case  the  court  has  found  that  plaintiff's  acts  contributed 
to  the  subsiding  of  his  ground  and  its  being  carried  into  the  de- 
fendant's pit,  and  from  a  review  of  the  evidence  it  seems  quite 
clear  to  us  that  the  cohesive  force  of  which  it  was  deprivd  by 
the  removal  of  lands  to  the  southeast  might  well  have  contributed 
to  the  result.  If  the  plaintiff  wished  to  retain  his  natural  right  if 
lateral  support,  he  should  have  anticipated  the  consequences  of 
defendant's  digging  by  leaving  to  that  portion  of  his  land  at  his 
north  line  of  its  own  natural  support  from  his  side.  The  act  of 
depriving  it  of  its  support  should  be  followed  logically  by  the 
same  legal  consequences  as  if  he  had  erected  a  building  close  to 
his  north  line.  In  that  event  the  defendant,  in  the  absence  of 
negligence,  would  not  have  been  liable  for  the  injury  if  the  ex- 
cavations would  not  have  harmed  the  adjacent  lot  in  its  natural 
state.     Lasala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec.  524. 

The  views  we  have  expressed  render  it  unnecessary  to  discus^ 
the  legal  questions  •  said  to  be  involved  by  reason  of  the  so-foot 
strip,  known  as  "J^ff^*"son  Street,"  intervening  between  the  lands 
of  the  parties,  and  the  questions  of  ownership  therein  presented 
by  the  record. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 

Right  to  LateSial  Support  from  Adjoining  Lands^ — Continued. 

for  the  injury  if  such  excavation  would  not  have  injured  the  adjacent  lot 
in  its  natural  state. 

Lasala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec.  524. 

Raddiff  v.  Brooklyn,  4  N.  Y.  195. 

Farrand  v.  Marshall,  19  Barb.  380. 
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It  is  said  the  rule  is  different  as  to  ancient  buildings,  or  those  erected 
upon  ancient  foundations  and  which  by  prescription  are  entitled  to  spccia] 
privilege. 

Lasala  v.  Holbrook,  4  Paige,  169;  25  Am.  Dec.  524. 

In  Lasala  v.  Holbrook,  4  Paige,  169,  25  Am.  Dec.  524,  the  plaintiffs 
were  the  owners  of  a  church,  built  within  six  feet  of  the  line  of  their  lot, 
and  the  defendant,  for  the  purpose  of  building  in  his  adjoining  lot,  was 
sinking  the  foundation  for  his  building  sixteen  feet  below  the  natural 
surface  of  the  ground,  and  ten  feet  below  the  foundation  of  the  church, 
whereby  the  foundation  of  the  church  was  greatly  endangered;  and  yet 
an  injunction  to  restrain  the  excavation,  which  had  been  granted  by  a 
master,  was  dissolved  by  the  chancellor,  on  the  ground  that  the  defendant 
was  exercising  a  lawful  right. 

A  man  may  dig  in  his  own  land,  though  the  house  which  his  neighbor 
has  previously  erected  at  the  extremity  of  his  land  be  undermined  and 
fall  into  the  pit. 

Radcliff   V.  Brooklyn,  4  N.  Y.  201. 

An  owner  of  land  may  maintain  an  action  to  prevent  an  excavation  on 
neighboring  land  which  will  cause  a  subsidence  or  destruction  of  the  high- 

\.  -y  in  front  of  his  premises. 

■ 

Finegan  v.  Eckerson,  32  App.  Div.  233 ;  52  N.  Y.  Supp.  993. 

Milburn  v.  Fowler,  27  Hun,  568. 

Plaintiff  conveyed  to  a  railroad  company  certain  land,  not  on  its  line, 
■"for  material  ♦  *  ♦  ♦  for  the  uses  and  purposes  of  said  railroad,  and 
for  no  other  or  different  purpose."  The  railroad  company,  to  obtain  ma- 
terials, excavated  the  land  conveyed,  30  feet  deep,  and  plaintiff's  adjoining 
land  caved  into  the  excavation.  Held,  that  the  plaintiff  was  not  entitled 
to  lateral  support  from  the  land  conveyed,  and  the  company  was  not  liable 
for  damages  caused  by  the  caving  in  of  plaintiff's  land. 

Ludlow  V.  Hudson  River  R.  Co.,  6  T.  &  C.  420. 

The  defendant  conveyed  a  tract  of  land  to  the  plaintiffs'  giantor,  re- 
serving the  right  to  enter  upon  and  dig  clay  and  sand  from  a  portion  of 
said  tract  for  brickmaking  purposes.  The  land  was  conveyed  to  plaintiff 
subject  to  the  right.  It  was  held  that  the  plaintiff  was  not  entitled  to 
lateral  support. 

Ryckman  v.  Gillis,  57  N.  Y.  68. 
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HELD  V.  CALDWELL-E ASTON  CO. 

[97  App.  Div.  301;  89  JV.  Y.  Supp.  954] 
iSupreme  Court ,  Appellate  Division,  Second  Department.     Oct.  11,  1904.) 

1.  Novation. 

The  defense  of  novation  is  made  out  in  an  action  on  a  note  by 
evidence  that  defendant  gave  plaintiff  an  order  on  D.  for  the  amount 
thereof,  that  plaintiff  presented  the  order,  and  that  it  was  discharged 
by  means  of  a  credit  and  note  given  by  D.,  declared  by  plaintiff  to 
have  been  received  in  settlement. 

2.  Same — Evidence. 

Plaintiff,  in  rebuttal  of  evidence  in  support  of  the  defense  of  nova- 
tion through  an  order  given  by  defendant  on  D.  and  the  receipt  by 
plaintiff  from  D.  of  a  credit  and  note  in  settlement,  may  not  show 

Note. — Novation. 

The  term  novation  is  rarely  employed. 

Bouvier's  Law  Dictionary. 

The  usual  common-law  equivalent  is  assignment,  and  sometimes  merger. 

Bouvier's  Law  Dictionary. 

By  the  civil  law,  a  novation  arose  when  a  new  contract  was  entered  into 
with  intent  to  dissolve  a  former  engagement,  or  a  new  debt  was  substi- 
tuted for  an  old  one.  The  old  contract  or  debt  was  held  to  be  extin- 
guished by  the  new  one  contracted  in  its  stead;  whence  a  novation  was 
included  by  the  civilians  amongst  the  different  modes  in  which  obligations 
were  extinguished  and  discharged. 

Addison  on  Contracts,  Vol.  2  (Abb.  Notes),  page  839. 

Griggs  V.  Day,  136  N.  Y.  152;  32  N.  E.  612,  citing  i  Parson  on  Con- 
tracts, 217,  defines  a  novation  as  follows :  "A  transaction  whereby  a'  debtor 
is  discharged  from  his  liability  to  his  original  creditor  by  contracting  a 
new  obligation  in  favor  of  a  new  creditor  by  the  order  of  the  original 
creditor." 

In  the  same  case,  it  is  said:  "It  usually,  if  not  alwasrs,  takes  three 
parties  to  make  a  novation,  and  they  must  all  concur  upon  sufficient  con- 
sideration in  making  a  new  contract  to  take  the  place  of  another  contract, 
and  in  substituting  a  new  debtor  in  the  place  of  another  debtor." 

To  constitute  a  novation  there  must  be  a  mutual  agreement  among 
three  or  more  parties  whereby  a  debtor,  in  consideration  of  being  dis- 
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that  in  other  transactions  plaintiff  had  accepted  orders  from  defendant 
as  security,  instead  of  payment,  this  having  no  tendency  to  prove  the 
character  of  the  transaction  in  question. 

Appeal  from  Municipal  Court,  Borough  of  Brookljm,  Fourth 
District. 

Action  by  Henry  Held  against  the  Caldwell-Easton  Company. 
From  a  judgment  awarding  to  plaintiff  $1.29  dagames  and  $2 
costs,  only,  in  an  action  on  a  promissory  note  for  $300,  h^  appeals. 
AMrmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Joab  H.  Banton,  for  appellant. 

IVillard  U.  Taylor,  for  respondent. 

WiLLARD  Bartlett,  J.  This  is  an  action  upon  a  promissory 
note  for  $300,  in  which  the  plaintiff  has  recovered  only  the  amount 
paid  out  by  him  for  protest  fees,  the  court  below  having  held  that 

Novation, — Continued. 


charged  of  his  liability  to  his  original  creditor,  contracts  a  new  obligation 
in  favor  of  a  new  creditor. 

Ryan  v.  Pistone,  89  Hun,  78;  35  N.  Y.  Supp.  81. 

A  novation  may  take  place  by  the  intervention  of  a  new  debtor  where 
another  person  becomes  debtor  in  my  stead,  and  is  accepted  by  the  creditor, 
who  discharges  me  from  the  original  debt. 

2. Addison  on  Contracts,  839. 

The  rules  of  novation  apply  as  completely  to  debts  evidenced  by  mer- 
cantile paper  as  to  all  other  obligations. 

Story  on  Bills,  Sec.  441. 

Novation  is  never  presumed,  and  must  be  clearly  established  by  a  full 
discharge  of  the  original  debt,  the  express  terms  of  the  agreement,  or  the 
acts  of  the  parties,  whose  intention  must  be  dear. 

McLaughlin  v.  Gillings,  18  Misc.  56;  41  N.  Y.  Supp.  22. 

The  extinction  of  a  prior  debt  is  consideration  enough  to  support  a 
novation . 

Ford  V.  Adams,  2  Barb.  349. 

In  a  delegation,  if  the  old  debtor  agree  to  provide  a  substitute,  he  must 
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the  defendant  had  established  the  defense  of  novation.  The 
proof  fairly  sustained  this  conclusion,  and  it  cannot  be  held  that 
the  judgment  in  so  far  as  it  is  unfavorable  to  the  plaintiff  is 
against  the  evidence  or  weight  of  evidence.  The  plaintiff  was 
demanding  payment  of  the  note  in  suit.  The  defendant  gave 
him  an  order  upon  one  Dewey,  who  was  the  defendant's  debtor, 
for  the  payment  of  the  amount  of  the  note.  There  is  a  dispute 
as  to  whether  the  plaintiff  accepted  this  order  expressly  in  pay- 
ment of  the  note  or  not ;  but,  however  that  may  be,  he  presented 
it  to  Dewey  for  acceptance,  and,  while  Dewey  did  not  accept  it  at 
once,  he  subsequently  gave  the  plaintiff  credit  for  the  amount  of 
the  order.  This  fact  appears  not  only  by  the  testimony  of  Dewey 
himself,  but  by  a  letter  from  the  plaintiff  to  the  defendant,  stating 
that  the  order  upon  Dewey  had  been  settled  by  notes.  It  has 
been  said  that  a  novation  "requires  the  creation  of  new  contractual 
relations  as  well  as  the  extinguishment  of  old.  There  must  be 
the  consent  of  all  the  parties  to  the  substitution,  resulting  in  the 
extinction  of  the  old  obligation  and  the  creation  of  a  valid  new 

Novation,— Continued. 


put  his  creditor  into  such  a  position  that  the  latter  can  claim  full  satis- 
faction from  the  delegated  debtor,  or  otherwise  the  liability  remains,*  and 
there  is  no  novation. 

Frisbic  v.  Lamed,  21  Wend.  450. 

Thorman  v.  Polya,  i  Misc.  176;  48  St.  Rep.  671;  20  N.  Y.  Supp.  689. 

Where  the  subscriber  to  the  capital  stock  of  a  banking  company  trans- 
fers to  a  purchaser  the  shares  allotted  to  him  without  having  paid  the 
amount  of  the  subscription,  and  the  purchaser  thereupon  executes  a  bond 
and  mortgage  to  the  company  to  secure  the  pajrment  of  the  value  of  the 
shares,  and  the  company  accepts  the  same  in  satisfaction  of  the  subscrip- 
tion; the  transaction  is  a  novation. 

Palmer  v.  Lawrence,  3  Sanf.  161. 

When  a  creditor  of  a  partnership  after  dissolution  thereof,  knowing  that 
one  of  several  of  the  partners  have  agreed  with  the  others  to  assume  and 
pay  the  debts  of  the  firm,  takes  the  negotiable  notes  of  those  who  should 
pay,  in  payment  of  the  debt  of  the  firm,  he  thereby  cancels  the  claim 
against  the  firm,  and  discharges  the  other  partners. 

Millerd  v.  Thorn,  56  N.  Y.  402;  15  Abb.  N.  S.  371. 
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one."  Izzo  v.  Ludington,  79  App.  Div.  272,  276,  79  N.  ^. 
Supp.  744,  746.  In  the  present  case  we  have  proof  not  only  that 
the  plaintiff  looked  to  Dewey,  instead  of  to  the  defendant,  for 
the  payment  of  the  $300  represented  by  the  note  in  suit,  but  that 
the  claim  of  the  plaintiff  upon  that  obligation  was  actually  dis- 
charged by  means  of  a  credit  and  note  given  by  Dewey,  which 

1  were  declared  by  the  plaintiff  to  have  been  received  in  set^'e- 

\  ment. 

There  was  no  error  in  refusing  to  receive  evidence  that  in 
transactions  other  than  the  transaction  in  suit  the  plaintiff  had 
accepted  orders  from  the  defendant  on  other  persons  than  Dewey 
as  security,  instead  of  pa3mient  of  his  claims  against  such  per- 
sons. The  fact  thus  sought  to  be  established  had  no  tendcf.cy 
to  prove  the  true  character  of  the  transaction  between  the  parties 
with  reference  to  the  note  in  suit. 
The  judgment  should  be  affirmed. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs.    All 
concur. 

Novation, — Continued. 


Plaintiff,  a  contractor,  being  indebted  to  defendant  and  one  R.,  drew  a 
draft 'for  the  aggregate  amount  due  to  them  in  favor  of  the  defendant, 
who  agreed  that  when  the  same  was  collected  he  would  pay  R.  therefrom 
the  amount  due  to  him.  This  he  subsequently  refused  to  do,  and  R.  col- 
lected his  claim  from  the  plaintiff.  It  was  held  that  the  transaction  did 
not  constitute  a  novation,  and  that  plaintiff  was  entitled  to  maintain  an 
action  for  money  had  and  received  to  recover  the  surplus  thus  received  by 
defendant. 

McLaughlin   v.  Gillings,  18  Misc.  56;  41  N.  Y.  22. 

The  exclusion  of  evidence  tending  to  show  the  substitution  of  a  third 
person  for  the  defendant  as  debtor  for  work  done  by  the  plaintiff,  with 
the  assent  of  all  the  parties  constitutes  reversible  error. 

Thorman  v.  Polya,  37  St.  Rep.  257;  13  N.  Y.  Supp.  823. 

Whether  there  has  been  a  consent  of  all  the  parties  sufficient  to  ccm- 
stitute  a  novation,  is  a  question  for  the  jury. 

McLaughlin  v.  Gillings,  18  Misc.  56;  41  N.  Y.  Supp.  22. 
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RAWSON  V.  LEGGETT  et  al. 

[97  APP-  Div.  416;  90  N,  Y,  Supp,  5.] 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  14, 

1904.) 

1.  Malicious  Prosecution — Probable  Cause — Question  for  Jury. 

In  an  action  for  malicious  prosecution,  the  question  of  want  of 
probable  cause  held,  under  the  evidence,  to  be  for  the  jury. 

2.  Appeal — Refusal  to  Direct  Verdict — Ground  Not  Stated  in  Motion. 

A  ground  not  stated  in  motions  for  nonsuit  and  for  a  direction  of  a 
verdict  at  the  close  of  the  evidence,  to  be  one  of  the  grounds  on  which 
the  motions  were  ms^de,  may  not  be  urged  on  appeal,  for  the  purpose 
of  reversal,  as  a  reason  why  the  motions  should  have  been  granted. 

3.  Malicious  Prosecution— Excessive  Verdict. 


Note. — Probable  Cause  in  MAuaous  Prosecution. 


a.  In  general. — ^261. 

b.  Sufficiency  of  evidence. — ^268. 

c.  Proof  of  want  of. — 271. 

d.  When  question  of  fact. — ^274. 
c.  When  question  of  law. — 276. 


a.  In  general. 

In  the  case  of  a  private  suit,  probable  cause  may  consist  of  such  facts 
and  circumstances  as  lead  to  the  inference  that  the  party 'was  actuated  by 
an  honest  and  reasonable  conviction  of  the  justice  of  the  suit. 

Besson  v.  Southard,  10  N.  Y.  236. 

Probable  cause,  which  will  justify  a  criminal  accusation,  is  defined  to 
be  a  reasonable  ground  of  suspicion,  supported  by  circumstances  sufficiently 
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A  verdict  of  $25,000  for  malicious  prosecution  for  embezzlement  of 
a  man  55  years  old,  who  was  receiving  a  salary  of  $4,500  a  year  as 
defendants'  creditman,  and  the  reasonable  charges  of  whose  counsel 
for  procuring  dismissal  of  the  indictments  was  $5,000,  will  not  be  dis- 
turbed on  appeal  as  excessive. 

Woodward,  J.,  dissenting. 


Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Byron  Rawson  against  Francis  H.  Leggett  and 
others.  From  a  judgment  for  plaintiff  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 


Edward  S.  Hosmer  (William  N.  Cohen,  on  the  brief ^,  for  ap- 
pellants. • 
* 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

strong  in  themselves  to  warrant  a  cautious  man  in  his  belief  that  the 
person  accused  is  guilty  of  the  offense  with  which  he  is  charged. 

Carl  V.  Ayers,  53  N.  Y.  14. 

Fagnan  v.  Knox,  i  Abb.  N.  C.  246;  66  N.  Y.  525. 

Miller  v.  Mulligan,  48  Barb.  30. 

It  does  not  depend  upon  the  guilt  or  innocence  of  the  accused  or  upon 
the  fact  whether  a  crime  has  been  committed. 

Carl  V.  Ayers,  53  N.  Y.   14. 

Fagnan  v.  Knox,  i  Abb.  N.  C.  246;  66  N.  Y.  525. 

Hazzard  v.  Flury,  120  N.  Y.  223;  24  N.  E.  194. 

Wass  V.  Stephens,  128  N.  Y.  123;  28  N.  E.  21. 

Anderson  v.  How,  16  N.  Y.  336;  22  N.  E.  695. 

But  a  groundless  suspicion,  unwarranted  by  the  conduct  of  the  accused, 
or  by  facts  known  to  the  accuser,  when  the  accusation  is  made,  will  not 
exempt  the  latter  from  the  liability  to  an  innocent  person  for  damages  for 
causing  his  arrest. 

Carl  V.  Ayers,  53  N.  Y.   14. 

"A  man  has  no  right  to  put  the  criminal  law  in  motion  against  another, 
and  deprive  him  of  his  liberty  upon  mere  conjecture  that  he  his  been 
guilty  of  a  crime.    He  cannot  be  allowed  to  put  a  false  and  unreasonable 
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Morris  J.  Hirsch  (Isaac  N,  Mills  and  Benjamin  N.  Cardoso 
on  the  brief ^,  for  respondent. 

Hooker,  J.  Plaintiff  had  a  verdict  for  damages  he  claims  to 
have  sustained  on  account  of  the  malicious  prosecution  of  the  de- 
fendants. For  many  years  they  had  conducted  a  large  wholesale 
business  with  over  18,000  customers.  The  plaintiff,  prior  to  his 
arrest,  was  for  many  years  employed  by  the  firm  as  head  credit- 
man,  with  complete  charge  of  the  credit  department,  and  was  such 
during  all  the  time  that  Borchardt,  one  of  the  firm's  salesmen, 
was  connected  with  them.  In  November,  1901,  it  was  discovered 
that  Borchardt  had  embezzled  over  $24,000  of  the  firm's  money. 
Up  to  that  time  the  latter  had  been  in  defendant's  employ  for  sev- 
eral years,  and  the  embezzlement  had  been  going  on  for  a  period 
of  at  least  three  years,  and  the  manner  in  which  it  was  ac- 
complished was  somewhat  as  follows :  Borchardt,  unlike  any  of 
the  other  salesmen,  guarantied  the  accounts  of  his  customers,  and 

Probable  Cause  in  Malicious  Prosecution, — Continued. 


construction  on  the  conduct  of  another,  and  then  justify  himself  for  caus- 
ing an  arrest,  by  claiming  that  he  acted  upon  appearances." 

Carl  V.  Ayers,  53  N.  Y.  14. 

If  the  prosecutor  had  knowledge  of  facts  which  will  explain  any  sus- 
picious appearances  and  exonerate  the  accused  from  a  criminal  charge,  he 
cannot  justify  a  prosecution  by  putting  forth  the  suspicions  and  excluding 
those  within  his  knowledge  which  tend  to  prove  innocence. 

Fagnan  v.  Knox,  i  Abb.  N.  C.  246;  66  N.  Y.  525. 

Or  if  the  suspicious  circumstances  might  have  been  explained  by  a 
proper  investigation,  the  omission  of  such  investigation  is  evidence  of  the 
absence  of  probable  cause. 

Scott  v.  Dennett  S.  Coffee  Co.,  51  App.  Div.  321 ;  64  N.  Y.  Supp.  1016. 

Thus,  where  G.  on  applying  to  S.  for  goods,  on  credit,  represented  that 
he  was  worth  $20,000  over  and  above  his  debts  and  liabilities,  and  that 
his  property  consisted  of  certain  specified  real  estate,  and  he  referred  to 
the  records  in  Queens  county  clerk's  office  for  the  evidence  of  his  owner- 
ship, which  representations  were  true,  and  his  ownership  did  appear  by 
the  records  in  such  clerk's  office,  it  was  held  that  these  facts  showed  a 
want  of  probable  cause  for  instituting  criminal  proceedings  by  S.  against 
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he  was  permitted  by  the  defendants  to  collect  money  from  them 
from  time  to  time,  and  turn  over  to  the  defendants  the  cash  he 
had  collected,  or  his  individual  checks  upon  his  own  banking  ac- 
count, for  corresponding  amounts.    From  these  collections,  from 
time  to  time,  he  retained  part  of  the  moneys,  continued  to  sell 
other  goods,  and  collected  the  money  therefor.    To  conceal  the 
exact  status  of  the  accounts  of  his  customers,  he  handed  to  the 
cashier  some  of  his  later  collections  to  apply  on  the  accounts  of 
such  customers.     He  concealed   from  his  employers  all  of  his 
peculations,  in  spite  of  the  fact  that  the  firm  sent  out  monthly 
statements  for  comparison,  which  contained  averments  that  ihey 
were  not  requests  for  money,  but  merely  memoranda  for  com- 
parison, and  requests  that  the  customers  report  any  discrepancies 
in  the  accounts  to  the  firm  direct,  and  not  to  the  agents  through 
whom  they  dealt.     The  conclusion  is  irresistible  that  during  the 
whole  period  of  Borchardt's  embezzlement  practically  all  of  these 
monthly   statements   to   the  customers   whose  accounts  he  had 

.  _.  . I 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

G.  for  obtaining  the  goods  by  fraudulent  representations;  notwithstanding 
it  appeared  that  S.  on  a  search  made  by  him  in  the  clerk's  office,  with  the 
aid  of  the  clerk,  before  instituting  the  criminal  proceedings,  had  failed  to 
discover  the  evidence  of  G/s  title. 

Grinnell  v.  Stewart,  12  Abb.  Pr.  220;  32  Barb.  544;  20  How.  Pr.  478. 

The  two  elements  of  probable  cause,  which  ordinarily  must  concur  to 
afford  the  defendant  a  justification,  are  his  honest  belief  in  the  guilt  of 
the  plaintiff  and  reasonable  grounds  for  such  a  belief  upon  his  part. 

Siefke  v.  Siefke,  6  App.  Div.  472;  39  N.  Y.  Supp.  601. 

The  belief  may  be  founded  upon  facts  within  the  knowledge  of  the  party, 
or  upon  information  derived  from  other  persons. 

Miller   v.   Milligan,  48  Barb.  30. 

Probable  cause  may  be  founded  on  misinformation  as  to  the  facts,  but 
not  as  to  the  law. 

Hazzard  v.  Flury,  120  N.  Y.  223;  24  N.  E.  194. 

Advice  of  counsel  does  not  form  the  basis  for  a  finding  of  fact  that  the 
defendant  had  probable  cause. 

Hazzard   v.  Flury,  120  N.  Y.  223;  24  N.  E.  194. 
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tampered  with  must  have  been  suppressed,  so  that  they  were  not 
in  fact  received  by  them,  although  the  plaintiff  testified  that  sev- 
eral of  Borchardt's  customers  had  reported  discrepancies  to  one 
of  the  defendants  during  that  period  of  time.  Borchardt's  re- 
sources to  prevent  detection  became,  however,  exhausted,  and  the 
defendants  discovered  the  theft.  All  of  his  customers  were  called 
upon  personally  by  others  in  the  employ  of  the  defendants,  and 
it  was  ascertained  that  Borchardt  had  obtained  and  failed  to 
account  for  something  like  $24,000  of  the  defendants'  money. 
About  the  time  the  embezzlement  was  discovered,  one  of  the  de- 
fendants told  the  plaintiff  that  the  latter  was  the  proper  person 
connected  with  the  firm  to  interview  Borchardt  with  relation  .to 
it.  The  plaintiff  sought  to  be  relieved  of  that  duty,  and  stated 
that  he  would  rather  not  have  anything  to  do  with  it,  and  there  is 
some  evidence  that  the  plaintiff  actually  advised  against  investiga- 
tion, and  suggested,  in  any  event,  that  the  defendants  proceed 
slowly. 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

Where  a  person  has  another  arrested  on  a  charge  of  larceny  the  fact 
that  he  was  advised  by  counsel  that  certain  acts  of  the  other  constituted 
larceny  will  not  form  a  basis  for  a  finding  of  fact  that  such  person  be- 
lieved the  other  to  be  guilty. 

Hazzard   v.  Flury,  120  N.  Y.  223;  24  N.  £.  194. 

The  fact  that  the  defendant  stated  fully  the  facts  to  the  magistrate  issu- 
ing the  warrant  is  no  defense  to  an  action  for  malicious  prosecution  where 
the  question  of  probable  cause  is  a  question  for  the  court. 

Parr   v.  Loder,  97  App.  Div.  218;   89  N.  Y.  Supp.  823. 

In  Hall  v.  Suydam,  6  Barb.  83,  the  court  says,  "If  a  party  lays  the 
facts  of  his  case  fully  and  fairly  before  counsel,  and  acts  in  good  faith,. 
upon  the  opinion  given  him  by  such  counsel,  (however  erroneous  that 
opinion  may  be,)  it  is  sufficient  evidence  of  probable  cause,  and  is  a  good 
defense  to  an  action  for  a  malicious  prosecution." 

In  Carpenter  v.  Shelden,  5  Sandf.  Tjy  it  is  held  that,  if  requested,  the 
jury  should  be  instructed  that  they  are  bound  to  presume  that  the  de- 
fendants believed  in  the  truth  of  the  information  upon  which  they  acted, 
unless  it  clearly  appears  from  the  evidence  that  the  information  was  false^ 
and  that  they  knew  it  to  be  so. 
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The  monthly  statements  to  which  reference  has  been  made 
were  always  drawn  off  by  the  bookkeeper,  and  by  him  placed 
upon  the  desk  of  the  plaintiff.  After  examination  by  him,  he 
handed  them  to  the  addressing  clerk,  to  be  thereafter  passed  to 
the  mailing  clerks.  The  plaintifiF  admits  that  he  received  all  the 
monthly  statements  of  Borchardt's  customers  from  the  book- 
keeper, but  says  that  he  passed  them  all  on  to  the  addressing 
clerk.  It  appears  that  the  addressing  clerk  was  changed  fre- 
quently, and  that  the  four  or  five  boys  at  the  mailing  department 
were  also  constantly  being  changed.  The  inference  is  sought  to 
be  drawn  by  the  defendants  that  the  suppression  of  these  monthly 
statements  must  have  been  accomplished  after  they  left  the  hands 
of  the  bookkeeper,  and  that«  innasmuch  as  the  plaintiff  was  the 
"only  constant  link  in  the  chain,"  it  was  highly  probable  that  no 
one  else  except  himself  effected  the  suppression. 

Borchardt  was  arrested,  but  procured  bail.  Within  a  few 
weeks  after  this  the  plaintiff  resigned  his  position,  addressing 
one  of  the  defendants  by  letter  in  these  words:     "Dear  Sir: 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

Where  a  party,  who  had  been  a  member  of  a  firm,  obtained  goods  from 
another  after  the  dissolution  of  the  firm,  and  gave  for  the  goods  the  ac- 
countable receipt  of  the  firm,  without  making  any  representation  whatever, 
the  vendor  parting  with  the  goods  upon  his  previous  knowledge  of  the 
firm,  and  not  upon  the  assumption  by  the  purchaser  of  a  character  which 
did  not  belong  to  him,  it  was  held,  that  although  an  indictment  for  ob- 
taining goods  by  false  pretences  did  not  lie,  the  conduct  of  the  party  was 
such  as  to  afford  probable  cause  for  the  prosecution,  and  entitle  the  de- 
fendant to  a  verdict  in  an  action  for  malicious  prosecution. 

Defendant  caused  plaintiff's  arrest  for  maliciously  breaking  down  her 
fence  and  the  charge  was  decided  in  plaintiff's  favor. 

In  an  action  for  malicious  prosecution  it  appeared  that  the  parties  were 
owners  of  adjoining  premises;  that  defendant  rebuilt  the  fence  which  had 
blown  down,  and  that  plaintiff  tore  it  down  and  with  it  the  tin  leader  on 
defendant's  house.  It  was  held  that  defendant  had  probable  cause  for 
causing  the  arrest. 

Wrench   v.  Samcnfcld,  47  St.  Rep.  378;  19  N.  Y.  Supp.  948. 

Plaintiff  purchased  a  machine   from  the  defendant  on  the  installmeni 


NEW  YORK  ANNOTATED  CASES.  267 

1904]  Rawson  v.  Leggett  et  al. 

Having  decided  to  make  a  change,  my  resignation  is  herewith. 
Kindly  inform  me  what  date  it  will  suit  your  convenience  for  it 
to  go  into  effect."  The  resignation  was  accepted  to  take  effect  the 
last  day  of  January,  1902,  five  weeks  after  it  was  tendered.  After 
the  plaintiff  left  defendants*  employ,  he  gave  to  one  of  the  de- 
fendants' witnesses  as  his  office  address  that  of  Borchardt's  new 
place  of  business,  and  made  the  witness  a  proposition  to  sell 
bakers'  supplies,  which  had  been  and  was  then  Borchardt's  spe- 
cialty. After  Borchardt's  arrest,  he  was  a  frequent  visitor  at  his 
home,  and  his  association  with  him  seemed  to  be  more  intimate 
than  it  had  been  before  the  discovery  of  the  embezzlement.  Soon 
after  plaintiff  ceased  to  be  connected  with  defendants'  firm,  Mr. 
Leggett,  one  of  the  defendants,  testified  that  he  interviewed  Bor- 
chardt,  and  that  the  latter  confessed  to  him  that  the  plaintiff  had 
been  his  accomplice,  and  had  received  six  or  eight  thousand  dol- 
lars out  of  the  money  that  he  had  stolen.  Although  Borchardt 
was  in  the  courtroom  at  the  time  of  the  trial,  he  was  not  called 
as  a  witness.    Thereupon  the  defendants  took  counsel  with  their 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

plan,  and  such  machine  was  transferred  to  another  person  with  defendant's 
permission.  Upon  its  subsequent  removal,  plaintiff  traced  it  and  notified 
defendant  where  it  could  be  found.  Thereafter  defendant  caused  plain- 
tiff's arrest  on  a  charge  of  larceny,  which  was  rejected  by  the  grand  jury. 
It  was  held  that  there  was  sufficient  evidence  of  want  of  probable  cause 
to  support  a  finding  for  the  plaintiff  in  an  action  for  malicious  prosecution. 

Davidoff  v.  Wheeler  &  W.  Mfg.  Co.,  16  Misc.  31;  37  N.  Y.  Supp.  661. 

Defendant  lost  money  which  had  been  wrapped  in  a  paper  and  the  paper 
was  found  by  a  wood  pile  near  where  plaintiff  was  at  work.  Two  weeks 
later,  hearing  that  plaintiff  was  displaying  a  large  roll  of  money,  he  pro- 
cured a  warrant  on  which  plaintiff  was  arrested.  Defendant  knew  at  the 
time  that  plaintiff  was  engaged  on  a  contract  and  that  a  considerable  sum 
was  to  be  paid  him  about  that  time.  In  an  action  for  malicious  prosecu- 
tion, it  was  held,  that  the  case  was  properly  submitted  to  the  jury  upon 
the  question  of  probable  cause. 

Sprague  v.  Gibson,  43  St.  Rep.  832 ;  17  N.  Y.  Supp.  685. 


268  VOLUME  XV. 


Appellate  Division.  [Oct. 


attorney,  and  the  latter  testified  that  Borchardt  made  to  him  a 
similar  confession  implicating  the  plaintiff.  It  appeared  that  dur- 
ing the  1 8  months  prior  to  the  discovery  of  the  embezzlement  the 
plaintiff  had  actually  received  from  Borchardt  the  sum  of  about 
$2,400  in  cash  and  checks,  which  had  been  deposited  in  hi?  private 
bank  account.  After  a  continuance  of  the  investigation  by  the 
defendants'  counsel,  he  advised  them  to  lay  the  matter  before  the 
district  attorney,  and  this  was  done,  with  the  result  that  an  in- 
dictment was  found  against  Rawson,  and  he  was  arrestvd  on  the 
i8th  day  of  April,  1902.  When  about  to  be  arraigned  under  diis 
indictment  on  the  25th  day  of  April,  the  indictment  was  as  'he 
district  attorney  chose  to  designate  his  procedure,  superseded  by 
five  others.  An  inspection  of  the  minutes  of  the  grand  jur\- 
which  found  these  five  indictments  was  permitted,  and  upon  these 
minutes  a  motion  was  made  by  the  plaintiff  to  quash  tliem.  This 
motion  was  granted,  with  leave  to  the  district  attorney  to  present 
the  case  to  a  subsequent  grand  jury,  but,  nothing  having  been 
done,  this  action  for  malicious  prosecution  was  commenced. 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

b.  Sufficiency  of  evidence. 

Where  the  action  alleged  to  be  malicious  was  terminated  in  favor  of  the 
plaintiff  therein,  that  fact  constitutes  sufficient  evidence  of  probable  cause. 

Nicholson   v.  Sternberg,  61  App.  Div.  51;  70  N.  Y.  Supp.  212. 

Burt  v.  Place,  4  Wend.  591. 

Palmer   v.  Avery,  41  Barb.  290. 

It  is  not  conclusive  evidence  of  probable  cause,  but  may  be  impeached 
for  fraud,  conspiracy,  perjury,  or  subornation. 

Burt   v.  Place,  4  Wend.  591. 

Where  the  plaintiff  sets  up  that  his  conviction  was  fraudulently  pro- 
cured by  the  defendant,  by  means  which  prevented  the  plaintiff  from  set- 
ting up  his  defense,  evidence  to  establish  such  facts  is  admissible  as  show- 
ing a  want  of  probable  cause. 

Miller  v.  Deere,  2  Abb.  Pr.  i. 

In  Nicholson  v.  Sternberg,  61  App.  Div.  51;  70  N.  Y.  Supp.  212,  the 
court  says:  "It  seems  to  us  that  the  rule  making  the  justice's  judgment 
conclusive  evidence  of  probable  cause  and  throwing  upon  the  plamtiff  the 
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The  defendants  urge  that  the  plaintiff  has  not  met  the  rule 
which  requires  him,  to  sustain  the  burden  of  proof,  to  show  want 
of  probable  cause  for  the  prosecution  and  malice  on  the  part  of 
the  defendants.  The  doctrine  is  well  stated  in  Hazzard  v.  Flury, 
120  N.  Y.  223,  227, 24  N.  Y.  194, 19s,  as  follows: 

"The  rule  is  that  whether  a  person  have  probable  cause  to  make  a  crim- 
inal accusation  against  another  is  not  necessarily  dependent  'upon  the  guilt 
or  innocence  of  the  accused,  or  upon  the  fact  whether  a  crime  has  been 
committed.  If  the  apparent  facts  are  such  that  a  discreet  and  prudent 
person  would  be  led  to  the  belief  that  a  crime  has  been  committed  by  the 
person  charged,  he  will  be  justified,  though  it  turns  out  that  he  was  de- 
ceived, and  that  the  party  accused  was  innocent.'  ** 

And  the  defendants  urge  that  the  facts  in  the  cise  are  such  that, 
as  matter  of  law,  it  must  be  said  that  a  discreet  and  prudent  per- 
son would  have  been  led  to  the  belief  that  the  crime  was  com- 
mitted by  this  plaintiff.  It  is  also  said  in  Anderson  v.  How,  116 
N.  Y.  336,  338,  22  N.  E.  695,  696 : 


Probable  Cause  in  Maucious  Prosecution, — ^Continued. 

burden  of  proving  fraud,  conspiracy  or  subornation  in  procuring  the  judg- 
ment is  too  severe  a  one,  and  that  every  right  of  the  defendant  is  preserved 
by  holding  the  judgment  of  the  justice  merely  prima  facie  evidence  of 
probable  cause,  and  liable  to  be  overcome  by  the  reversal  of  the  judgment 
by  the  appellate  court,  and  any  other  evidence  that  may  be  given  bearing 
upon  the  subject,  and  making  the  question  of  probable  cause  a  question 
of  fact  for  the  jury  upon  all  the  evidence  in  the  case." 

In  Burt  V.  Place,  4  Wend.  591,  the  court  says:  "It  is  a  general  principle 
that  the  suit  alleged  to  be  malicious  must  have  been  terminated  in  favor 
of  the  defendants  therein,  and  this  fact  must  appear  on  the  face  of  the 
declaration.  The  suits  complained  of  in  this  case  as  malicious  were  in- 
stituted in  a  justice's  court,  and  the  plaintiff  there  was  successful;  but  the 
defendant  brought  appeals  on  them  and  prevailed  in  the  common  pleas. 
The  appeals  were  further  proceedings  in  the  same  suits,  and  the  judg- 
ments ultimately  rendered  in  favor  of  the  defendant  below  in  the  appeal 
causes  are  determinations  that  satisfy  the  rule  of  law,  which  requires  that 
the  suits  alleged  to  be  malicious  should  be  decided  in  favor  of  the  plaintiff 
in  the  action  for  malicious  prosecution." 
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"  'What  constitutes  probable  cause  docs  not  depend  upon  whether  the 
offense  has  been  committed  in  fact,  nor  whether  the  accused  is  guilty  or 
innocent,  but  the  prosecutor's  belief  based  upon  reasonable  grounds. 


» » 


Probable  cause,  unlike  malice,  is  not  determined  by  the  stand- 
ard of  the  particular  defendant,  but  of  the  ordinarily  prudent  and 
cautious  man,  exercising  conscience,  impartiality,  and  reason, 
without  prejudice  upon  the  facts  (Heyne  v.  Blair,  62  N.  Y.  19): 
and  an  honest  belief,  unfounded  upon  reasonable  grounds,  is  not 
sufficient  (Famam  v.  Feeley,  56  N.  Y.  451,  454;  Fagnan  v.  Knox, 
I  Abb.  N.  C.  246;  66  N.  Y.  525,  527).  It  is  settled  in  this  state 
that  if,  in  an  action  of  this  kind,  the  facts  are  undisputed,  and 
admit  of  but  one  inference,  probable  cause  is  a  question  of  law; 
but  if  the  facts  are  in  dispute,  or  admit  of  opposing  inferences, 
the  question  is  for  the  jury.  Fagnan  v.  Knox,  i  Abb.  N.  C  246; 
66  N.  Y.  525,  527 ;  Wass  v.  Stephens,  128  N.  Y.  123,  28  N.  E.  21. 
Under  this  last  doctrine  I  am  impelled  to  believe  that  the  question 
of  probable  cause  was  for  the  jury's  determination,  and  not  a 
question  of  law  for  the  court,  and  that  no  error  was  committed 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

Where  a  judgment  of  conviction  rendered  by  a  justice  of  the  peace  is 
reversed  by  the  county  court,  and  the  accused,  upon  being  discharged  from 
arrest  brings  an  action  against  the  complainant  for  alleged  malicious  prose- 
cution, the  judgment  of  conviction  rendered  by  the  justice  is  not  con- 
clusive evidence  of  the  existence  of  probable  cause  for  the  prosecution,  but 
is  merely  prima  facie  evidence  of  that  fact. 

Nicholson  v.  Sternberg,  61  App.  Div.  51;  70  N.  Y.  Supp.  212. 

In  an  action  for  malicious  prosecution  in  arresting  the  plaintiff  for 
felony,  the  fact  that  the  plaintiff  was,  on  the  hearing,  committed  by  the 
magistrate  to  await  the  action  of  the  grand  jury,  is  not  conclusive  f^vidence 
of  probable  cause. 

Haupt  v.  Pohlmann,  16  Abb.  Pr.  joi. 

The  granting  of  an  injunction  pendente  lite  does  not  constitute  sufficient 
evidence  of  probable  cause  for  the  commencement  of  that  action  to  defeat 
an  action  for  malicious  prosecution. 

Burt  V.  Smith,  84  App.  Div.  47;  82  N.  Y.  Supp.  186. 


J 
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by  the  learned  court  in  denying  the  defendants'  motions  for  a 
nonsuit,  and  for  the  direction  of  a  verdict  upon  the  ground  that  on 
the  undisputed  facts  the  defendants  had  not  been  shown  to  hav:- 
acted  in  the  prosecution  without  probable  cause.  The  salient  cir- 
cumstances revealed  by  the  evidence  permitted  of  contrary  infer- 
ences. The  jury  might  well  enotigh  have  found  that  the  plaintiff's 
opportunity  to  suppress  the  monthly  comparison  statements,  his 
more  intimate  association  with  Borchardt  after  the  latter's  arrest, 
coupled  with  the  statement  made  by  Borchardt  that  the  plaintiff 
had  been  the  accomplice,  and  the  physical  evidence  of  money  hav- 
ing been  paid  the  plaintiff  by  Borchardt  recently  before  the  dis- 
closure of  the  thefts,  were  circumstances  which,  in  the  vie.w  of  a 
discreet  and  prudent  person,  would  lead  to  the  belief  that  Rawson 
was  guilty  with  Borchardt ;  but  noi;ie  of  the  salient  facts  disclosed 
leads  to  a  conclusion  of  the  plaintiff's  guilt  exclusively.  For 
plaintiff  was  not  the  only  person  through  whose  hands  the  month- 
ly comparison  statements  passed.  Although  it  might  have  been 
more  difficult  for  Borchardt  to  have  perfected  his  arrangements 

Probable  Cause  in  Maucious  Prosecution, — Continued. 


Failure  to  prosecute  the  plaintiff,  after  causing  his  arrest,  does  not  show 
malice  or  want  of  probable  cause  for  the  arrest  at  the  time  it  was  made. 
O'DcU  V.  Hatfield,  40  Misc.  13;  81  N.  Y.  Supp.  158. 


c.  Proof  of  want  of. 

In  an  action  for  malicious  prosecution  the  plaintiff  must  make  it  appear 
substantially  and  expressly  that  the  prosecution  which  he  complains  of  as 
malicious  was  without  probable  cause. 

Besson  v.  Southard,  10  N.  Y.  236. 

Thaule  v.  Krekeler,  81  N.  Y.  428. 

Marks  v.  Townsend,  97  N.  Y.  590. 

Masten  v.  Deyo,  2  Wend.  424. 
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for  the  suppression  with  the  constantly  changing  addressing  and 
mailing  clerks,  yet  such  a  condition  was  not  at  all  unlikely,  nor 
sufficient,  alone  and  unsupported  by  other  circumstances,  to  con- 
vict. So,  too,  the  payment  of  moneys  by  Borchardt  to  the  plaintiff 
is  not  a  circumstance  which  has  but  one  inference.  It  is  but 
necessary  to  refer  to  the  evidence  of  the  plaintiff  himself  in  this 
regard  to  suggest  innocent  circumstances  which  might  be  in- 
ferred, namely,  that  these  were  borrowed  moneys,  part  of  which 
were  secured  by  collateral,  and  which  have  all  been  repaid.  What 
has  been  said  is  equally  true  of  the  circumstance  of  the  plaintiff's 
later  more  intimate  association  with  Borchardt.  The  confession 
which  Borchardt  actuallv  made  to  the  defendants,  and  later  to 
their  attorney,  implicating  the  plaintiff,  might  resolve  itself  into  a 
more  difficult  question ;  but  it  has  been  recently  held  by  an  un- 
divided court  in  this  department  that  the  question  of  how  far  in- 
formation received  from  another  is  a  justification  for  the  act  of 
defendant  in  causing  the  arrest  of  the  plaintiff,  is  not  one  of  law 
for  the  court,  but  one  of  fact  for  the  jury.     Owens  v.  New 

Probable  Causb  in  MAuaous  Prosecution, — Continued. 

The  want  of  probable  cause  must  be  shown  as  an  independent  fact,  and 
cannot  be  inferred  from  any  degree  of  malice. 

Besson   v.   Southard,  lo  N.  Y.  236. 

Murray   v.  Long,  i  Wend.   140. 
sufficient  for  this  purpose  than  is  necessary  to  establish  an  affirmative. 

The  acquittal  of  the  party  indicted  is  not  prima  facie  evidence  of  the 
want  of  probable  cause  against  those  prosecuting  the  indictment. 

Scott   V.  Simpson,  i  Sandf.  601. 

The  plaintiff  must  show  want  of  probable  cause,  but  slighter  evidence  is 

Haupt   V.   Pohlmann,  16  Abb.   Pr.  301. 

In  an  action  for  malicious  prosecution  want  of  probable  cause  cannot  be 
inferred  from  a  settlement  and  consequent  dismissal  of  the  prosecution, 
where  the  plaintiff  had  been  arrested  upon  a  charge  of  theft. 

McCormick   v.   Sisson,  7  Cow.  715. 

Thompson   v.  Lumley,  50  How.  Pr.   105. 

Where  the  former  action  was  voluntarily  discontinued  it  was  held  suffi- 


NEW  YORK  ANNOTATED  CASES.  273 


1904]  Rawson  v.  Leggett  et  al. 

Rochelle  Coal  &  Lumber  Co.,  38  App.  Div.  53,  55  N.  Y.  Supp. 
913.  In  that  case  the  credibility  of  the  person  who  supplied  the 
information  upon  which  the  defendant  was  induced  to  prosecute 
had  not  been  attacked.  This  record  presents,  it  seems  to  me,  a 
more  cogent  reason  why  the  question  of  probable  cause,  as  far  as 
Borchard's  confession  is  concerned,  at  least,  is  a  question  for  the 
jury ;  for  Borchardt  was  a  self-confessed  thief  of  many  thousands 
of  dollars,  and  might  easily  have  had  some  ulterior  motive  for 
implicating  another  in  his  crime.  The  learned  court  did  not  err 
in  presenting  the  question  of  probable  cause  to  the  jury,  and  the 
facts  and  circumstances  are  not  such  as  require  us  to  interfere 
with  the  verdict  in  that  particular. 

In  their  brief  defendants  urge  that,  inasmuch  as  the  district 
attorney  advised  them  to  lay  the  matter  before  the  grand  jury, 
and  inasmuch  as  they  testified  that  they  relied  upon  his  advice,  and 
that  he  made  an  independent  examination  of  the  witnesses  in  his 
office,  they  were  entitled  to  a  direction  of  a  verdict  at  the  close 
of  the  evidence.    Their  learned  counsel  evidently  did  not  take  that 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

cicnt  to  change  the  onus  and  throw  upon  the  defendants  the  necessity  of 
showing  probable  cause. 

Burhans  v.  Sanford,  19  Wend.  417. 

Where  upon  the  trial  of  an  action  for  malicious  prosecution  the  plaintiff 
fails  to  take  the  stand  as  a  witness,  and  merely  produces  evidence  of  an 
alibi  and  that  defendant  refused  to  press  the  criminal  prosecution  against 
him,  and  gives  no  direct  evidence  that  the  plaintiff  was  not  the  person 
alleged  by  the  defendant  to  have  stolen  the  money,  the  plaintiff  was  con- 
sidered under  the  circumstances  of  the  case  to  have  failed  to  show  that 
the  defendant  did  not  have  probable  cause  to  believe  that  the  plaintiff  and 
the  person  whom  he  accused  were  identical. 

Rating  v.  Fitts,  13  App.  Div.  i;  43  N.  Y.  Supp.  124. 

The  naked  fact  of  a  party  commencing  two  suits  in  a  justice's  court, 

after  being  himself  sued  by  the  party  whom  he  prosecutes,  and  neglecting 

to  appear  at  the  return  of  the  summons,  is  not  such  evidence  of  a  want 

of  probable  cause  as  will  sustain  an  action  for  a  malicious  prosecution. 

t 

Gorton  v.  De  Angelis,  6  Wend.  418. 
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view,  however,  at  the  time  of  the  trial,  for  neither  in  the  motion 
for  a  nonsuit  nor  in  the  motion  for  the  direction  of  a  verdict  at 
the  close  of  all  the  evidence  was  that  stated  to  be  one  of  the 
grounds  upon  which  the  motions  were  made.  By  implication  they 
conceded  that  such  reasons  were  not  sufficient  to  take  the  case 
from  the  jury,  and  they  should  not  be  permitted  now,  for  the  pur- 
pose of  reversing  this  judgment,  to  urge  this  point,  where,  had  it 
been  made  in  time,  it  is  not  impossible  that  opportunity  would 
have  been  given  to  supply  additional  and  important  proofs  upon 
that  subject.  The  Court  of  Appeals  has  held  many  times  that 
motions  for  a  nonsuit  or  to  dismiss  the  complaint,  to  be  effectual, 
must  specify  the  defects  supposed  to  exist.  Binsse  v.  Wood,  37 
N.  Y.  526,  532 ;  Thayer  v.  Marsh,  75  N.  Y.  340 ;  Sterrett  v.  Third 
Nat.  Bank  of  Buffalo,  122  N.  Y.  659,  25  N.  E.  913;  Quinlan  v. 
Welch,  141  N.  Y.  158,  36  N.  E.  12. 

The  verdict  of  $25,000  we  cannot  say  was  induced  by  mistake, 
passion,  or  prejudice  on  the  part  of  the  jury.  The  reasonable 
charges  of  plaintiff's  counsel  for  his  services  rendered  in  procur- 

Probable  Cause  in  Malicious  Prosecution, — Continued. 

Upon  the  trial  of  an  action  for  malicious  prosecution  it  appeared  that 
the  plaintiff  ordered  from  the  defendant  500  cases  of  goods,  to  be  delivered 
in  two  equal  lots,  payment  to  be  made  in  advance.  The  first  was  delivered 
and  paid  for.  The  plaintiff  ordered  the  second  lot  shipped  and  sent  his 
check  for  the  same.  The  defendant  shipped  only  200  cases  and  promised 
to  return  the  check,  but  not  doing  so  plaintiff  stopped  its  payment.  De- 
fendant caused  the  plaintiff  to  go  to  Nyack  while  this  matter  was  still 
unsettled,  and  upon  his  arrival  there  had  him  arrested  on  a  charge  of 
grand  larceny.  It  was  held  that  there  was  an  absence  of  probable  cause 
for  plaintiff's  arrest. 

Bandell   v.  May,  39  St.  Rep.  432;  15  N.  Y.  Supp.  273. 

d.  When  question  of  fact. 

The  question  of  probable  cause  is  a  mixed  question  of  law  and  fact. 

Masten   v.  Deyo,  2  Wend.  424. 

Besson   v.   Southard,  10  N.  Y.  236. 

Whether  the  circumstances  alleged  to  show  probable  cause,  or  the  con- 
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ing  the  dismissal  of  the  indictments  and  in  collateral  matters  was 
$5,000.  The  plaintiff  had  been  in  the  employ  of  the  defendants 
for  between  20  and  25  years,  and  for  several  years  prior  to  arrest 
had  received  a  salary  of  $4,500.  He  was  a  man  55  years  of  age, 
and  had  evidently  attained  an  honorable  position  in  the  com- 
munity. The  law  concedes  a  wide  latitude  of  discretion  in  actions 
of  this  class,  and,  except  the  limitation  that  the  verdict  should  not 
seem  to  be  actuated  by  prejudice,  passion,  or  malice,  places  no 
general  limit  upon  the  amount  of  the  recovery.  Voltz  v.  Black- 
mar,  64  N.  Y.  440.  Cases  in  which  other  large  verdicts  have  been 
sustained,  where  there  has  appeared  no  greater  actual  damage 
than  in  this,  are  Crane  v.  Bennett,  yj  App.  Div.  102,  79  N.  Y. 
Supp.  66;  Young  v.  Fox,  26  App.  Div.  261,  49  N.  Y.  Supp  634; 
Jacquelin  v.  Morning  Journal  Ass'n,  39  App.  Div.  515,  57  N.  Y. 
Supp.  299;  Palmer  v.  N.  Y.  News  Publishing  Co.,  31  App.  Div. 
210,  52  N.  Y.  Supp.  539;  Scott  V.  Sun  Printing  &  Pub.  Ass'n,  74 
Hun,  284,  26  N.  Y.  Supp.  690;  Willard  v.  Holmes,  Booth  & 
Haydens,  2  Misc.  Rep.  303,  51  St.  Rep.  569;  21  N.  Y.  Supp.  998, 
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trary,  are  true  and  existed,  is  a  matter  of  fact;  but  whether,  supposing 
them  true,  they  amount  to  probable  cause,  is  a  question  of  law. 

Besson  v.  Southard,  10  N.  Y.  236. 

"This  only  means  that  when  the  facts  adduced  to  prove  a  want  of  prob- 
able cause  are  controverted,  or  conflicting  evidence  is  to  be  weighed,  or 
the  credibility  of  witnesses  is  to  be  passed  upon,  it  must  be  submitted  to 
the  jury  to  find  the  facts  under  proper  instructions  from  the  court." 

Fagnan  v.  Knox,  i  Abb.  N.  C.  246;  66  N.  Y.  525. 

When  the  matter  of  fact  and  matter  of  law,  of  which  the  probable  cause 
consists,  are  so  intimately  blended  together  as  not  to  be  easily  susceptible 
of  separate  decision,  the  judge  is  warranted  in  leaving  the  question  to  the 
jury. 

Besson   v.  Southard,  10  N.  Y.  236. 

If  the  facts  are  controverted,  or  the  credibility  of  witnesses  to  be  esti- 
mated, the  evidence  should  be  submitted  to  the  jury. 

Masten  v.  Deyo,  2  Wend.  424. 

Besson   v.  Southard,  10  N.  Y.  236. 


276  VOLUME  XV. 


Appellate  Division.  [OcL 


reversed  on  another  point,  142  N.  Y.  492,  37  N.  E.  480,  60  St 
Rep.  89. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  concurs.  BARTLETT  and  JENKS, 
JJ.,  concur  in  result. 

Woodward,  J.  (dissenting).  I  do  not  agree  with  the  majority 
of  this  court  in  the  affirmance  of  the  judgment  in  this  action 
because  I  am  convinced  that  there  was  no  question  involved 
which  should  have  been  submitted  to  a  jury.  The  burden  of 
showing  a  want  of  probable  cause  was  ipon  the  plaintiff.  He  was 
bound  to  show,  as  one  of  the  elements  ui  his  cause  of  action,  not 
that  no  crime  had  been  committed,  or  that  he  was  not  guilty  of  a 
crime,  but  that  the  defendants  did  not  have  reasonable  cause  to 
believe  that  he  had  been  guilty  of  a  crime.  In  an  action  of  this 
character  there  are  four  things  which  must  be  shown  affirma- 
tively— the  institution  of  the  proceeding,  the  want  of  probable 

Probable  Cause  in  Maucious  Prosecution, — Continued. 


e.  IVhen  question  of  law. 


Where  in  an  action  for  malicious  prosecution  the  f»^s  are  undisputed 
and  but  one  inference  can  be  drawn  from  them,  the  question  of  probable 
cause  is  one  of  law. 


Hazzard  v.  Flury,  120  N.  Y.  223;  24  N.  £.  194. 


Where  the  circumstances  relied  on  as  evidence  of  probable  cause  are 
admitted  by  the  pleadings,  or  where  they  are  clearly  established  by  un- 
controverted  testimony,  or  by  the  concession  of  the  parties,  or  fully  estab- 
lish a  probable  cause,  it  is  within  the  province  of  the  court  to  nonsuit  the 
plaintiff. 

Masten  v.  Deyo,  2  Wend.  424. 
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cause,  malice,  and  the  termination  of  the  prosecution  in  favor  of 
the  plaintiff ;  and  the  burden  of  proof  is  upon  the  plaintiff  to  show 
each  of  these  facts.  Shafer  v.  Loucks,  58  Barb.  426;  Hamilton 
V.  Davey,  28  App.  Div.  457,  51  N.  Y.  Supp.  88.  It  is,  therefore, 
necessary  that  the  plaintiff  should  prove  that  the  defendants  had 
no  reasonable  and  probable  cause  to  make  the  complaint  against 
him,  and  that  they  did  it  maliciously,  and  with  intent  to  injure  the 
plaintiff.  Osbom  v.  Stephens,  71  Hun,  91,  26  N.  Y.  Supp.  160. 
Probable  cause  has  been  defined  as  "a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offense."  See  Shafer  v.  Loucks,  58  Barb. 
431,  and  authorities  there  cited;  Kutner  v.  Fargo,  34  Aj^.  Div. 
317,  320,  54  N.  Y.  Supp.  332,  and  authorities  there  cited.  Whcrt 
the  facts  which  were  within  the  knowledge  of  the  defendants  at 
the  time  of  instituting  the  proceeding  are  undisputed,  the  ques- 
tion presented  is  one  of  law,  and  to  be  determined  by  the  court. 
Kutner  v.  Fargo,  34  App.  Div.  317,  320,  54  N.  Y.  Supp.  332: 
Hamilton  v.  Davey,  28  App.  Div.  457,  459,  51  N.  Y.  Supp.  88,  and 
authorities  there  cited;  Willard  v.  Holmes,  Booth  and  Haydens, 
142  N.  Y.  492,  497,  37  N.  E.  480,  60  St.  Rep.  89.  There  is  no 
dispute  that  the  defendants  were  engaged  in  a  large  wholseale 
business,  with  over  18,000  customers,  and  that  they  employed  one 
Borchardt  as  a  salesman,  with  authority  to  collect  bills  from  his 
customers.  It  is  equally  undisputed  that  Borchardt  became  a  de- 
faulter to  the  extent  of  nearly  $25,000.  There  is  no  dispute  that 
the  plaintiff  was  employed  by  the  defendants  as  a  creditman,  and 
that  he  was  thus  employed  during  all  of  the  period  covered  by 
these  defalcations  on  the  part  of  Borchardt.  It  is  conceded  that 
the  custom  of  the  defendants  was  to  send  out  monthly  state- 
ments of  account  to  all  their  customers,  with  a  notice  that  this 
was  not  a  request  for  the  money,  but  merely  for  the  purpose  of 
having  any  errors  in  the  account  called  to  the  attention  of  the  de- 
fendants; the  obvious  and  admitted  purpose  being  to  have  a 
check  upon  the  salesman.  The  plaintiff  admits  that  the  book- 
keeper of  the  defendants  made  out  these  statements,  and  placed 
them  all  upon  his  desk ;  that  he  examined  them,  and  turned  them 
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over  to  a  clerk,  whose  duty  it  was  to  address  these  statements, 
and  that  they  were  then  passed  on  to  the  mailing  clerk.  No  one 
questions  that  there  were  a  considerable  number  of  changes  made 
in  the  addressing  and  mailing  clerks  during  the  period  of  defalca- 
tions, so  that  the  plaintiff  was  the  only  man  between  the  book- 
keeper, who  concededly  acted  and  delivered  the  statements  to  the 
plaintiff,  and  the  various  customers,  who  was  in  a  position  to  sup- 
press the  statements  to  the  customers  of  Borchardt ;  and  it  is  not 
disputed  that  the  latter  was  enabled  to  carry  on  his  defalcations 
for  a  period  of  three  years  by  reason  of  the  fact  that  these  «^iontIi- 
ly  statements,  made  out  and  delivered  to  the  plaintiff  by  the  book- 
keeper, failed  to  reach  their  destination.  Borchardt's  defalcation 
being  known,  and  the  facts  and  circumstances  being  such  that  . 
there  was  a  great  chance  of  the  plaintiff  being  the  accessor}', 
there  was  here  a  ground  of  reasonable  suspicion,  warranting  at 
least  a  careful  investigation  on  the  part  of  the  defendants.  Giving 
to  the  plaintiff  the  benefit  of  the  presumption  of  honesty  which  be- 
longs to  an  old  and  trusted  employee,  it  was  more  probable  that 
he  was  the  one  who  could  pick  out  the  particular  statements 
which  were  intended  for  the  customers  of  Borchardt,  and  sup- 
press them,  than  that  this  could  be  done  by  the  changing  em- 
ployees in  a  subordinate  position,  who  could  have  no  general 
knowledge  of  the  business,  and  who  could  not  handle  the  state- 
ments without  running  much  larger  risks  than  the  plaintiff.  In 
addition  to  these  conceded  or  undisputed  facts,  the  defendants 
knew  that  when  the  defalcation  of  Borchardt  was  under  investiga- 
tion the  plaintiff  declined  to  be  the  one  who  should  call  the  atten- 
tion of  the  former  to  the  matter,  and  advised  against  the  investiga- 
tion, and  that  the  work  should  be  proceeded  with  with  g^eat  care. 
They  also  knew  that  the  plaintiff,  who  had  been  in  their  employ 
for  25  years,  and  who  had  worked  himself  up  to  a  position  com- 
manding $4,500  per  year,  offered  his  resignation,  without  giving 
any  reason  therefor,  and  that  he  subsequently  gave  his  address 
in  a  business  transaction  at  the  business  place  of  Borchardt,  whom 
he  knew  to  be  guilty  of  a  large  defalcation.  They  knew,  likewise, 
that  Borchardt  had  paid  over  considerable  sums  of  money  to  the 
plaintiff  during  the  few  months  which  preceded  the  discovery  of 
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the  defalcation  of  Borchardt,  and  that  the  plaintiff  had,  as  a  con- 
dition of  making  an  affidavit  in  a  matter  in  which  Borchardt  was 
involved,  demanded  and  received  a  certain  slip  of  paper,  in  which 
the  plaintiff  had  written  to  Borchardt  in  substance  that :    "I  am 
sorry  I  can  do  nothing  for  you  for  a  couple  of  days.    Your  note 
came  to  me  too  late.    If  I  had  known  it  sooner,  I  would  have  held 
back  your  slips  for  a  day  or  two."     In  addition  to  all  of  these 
matters,  and  the  fact  that  the  plaintiff  was  known  to  associate 
closely  with  Borchardt  after  his  defalcations,  and  after  he  had 
left  the  employ  of  the  defendants,  the  defendants  and  their  counsel 
had  received  from  Borchardt  a  confession,  in  which  the  latter 
declared  that  the  plaintiff  was  his  accomplice  in  the  matter,  and 
that  the  plaintiff  had  received  $6,000  or  $8,000  of  the  proceeds  of 
the  defalcation.    In  the  light  of  these  facts,  none  of  which  is  dis- 
puted, the  defendants,  on  the  advice  of  their  counsel,  the  latter  of 
whom  had  conducted  a  personal  investigation  at  their  request, 
called  the  attention  of  the  district  attorney  of  the  county  to  the 
case,  and  the  latter  directed  his  assistant  to  make  a  thorough  in- 
vestigation, and,  if  the  facts  warranted  it,  to  lay  the  matter  before 
the  grand  jury.     The  assistant  made  the  investigation,  calling 
some  20  or  30  witnesses  into  the  office,  and  reported  to  his 
superior  that  the  evidence  undoubtedly  justified  action,  and  the 
case  was  then  laid  before  the  grand  jury,  which  found  an  indict- 
ment, upon  which  the  plaintiff  was  arrested,  being  subsequently 
released,  owing  to  defects  in  the  indictments  which  were  found. 
What  is  there  here  for  the  jury  to  pass  upon?    Borchardt  had 
committed  a  crime,  which  he  could  not  have  carried  out  for  &ny 
length  of  time  without  an  accomplice  or  accomplices.   The  plain- 
tiff was  the  one  man  who  could  have  been  this  accomplice  dui  ing 
all  of  the  three  years  covered  by  the  commission  of  the  crime»  an«1 
he  voluntarily  relinquished  his  position,  paying  a  salary  which 
had  long  been  acceptable  to  him,  and  became  the  close  associate 
of  the  defaulter  after  the  crime  was  publicly  known;  and  the 
defaulter,  on  being  confronted,  admitted  that  the  plaintiff  was  his 
accomplice.    Was  it  the  duty  of  the  defendants,  knowing  ail  of  the 
facts  which  we  have  detailed,  and  others  of  less  importance,  but 
cill  tending  in  the  same  direction,  to  go  to  the  plaintiff,  and  tell 


28o  VOLUME  XV. 


Appellate  Division.  [Oct. 


him  of  the  suspicions  entertained,  and  give  him  an  opportunity  to 
explain?  Was  that  what  reasonably  prudent  men  do  when  they 
have  been  robbed  by  their  employees?  Clearly,  the  defen«1ants 
were  not  bound  to  inform  him  of  their  suspicions  and  give  an 
opportunity  to  escape.  Kutner  v.  Fargo,  34  App.  Div.  322,  54 
N.  Y.  Supp.  332.  In  the  language  of  the  case  last  above  ciitd 
(pages  320,  321,  34  App.  Div.,  page  336,  54  N.  Y.  Supp.)  : 

"Without  reflecting  upon  the  plaintiff  in  the  slightest  degree,  and  w'*h- 
out  questioning  the  justice  of  the  verdict  of  acquittal,  we  cannot  doubt 
that  the  appearances  were  greatl>  acrains*^  him,  and  that  the  circum- 
stances were  such  as  to  furnish  any  discreet  and  prudent  man  with  rea- 
sonable grounds  for  the  accusation.' 


f» 


The  defendants  were  not  hasty.  They  did  not  cause  his  pre- 
liminary arrest  and  detention,  but  only  when,  after  investigation 
by  themselves  and  by  their  attorney,  they  became  convinced  tliat 
they  had  discovered  the  accomplice  of  Borchardt,  they  called  the 
matter  to  the  attention  of  the  district  attorney,  and  the  latter, 
after  investigation,  brought  the  case  before  the  grand  jury,  and 
that  body,  in  the  discharge  of  its  duty,  found  that  there  was  prob- 
able cause  to  believe  that  a  crime  had  been  committed,  and  tliat 
the  plaintiff  was  guilty  of  that  crime;  for  this  is  the  necessary 
foundation  for  an  indictment.  "The  right  of  individual  citizens 
to  be  secure  from  an  open  and  public  accusation  of  crime,  and 
from  the  trouble,  expense,  and  anxiety  of  a  public  trial,"  say  the 
court  in  Jones  v.  Robbins,  8  Gray,  329,  344,  "before  a  probable 
cause  is  established  by  the  presentment  and  indictment  of  a  grand 
jury,  in  case  of  high  offenses,  is  justly  regarded  as  one  of  the 
securities  to  the  innocent  against  hasty,  malicious,  and  oppres- 
sive public  prosecutions,  and  as  one  of  the  ancient  immunities  and 
privileges  of  English  liberty ;"  and,  while  the  action  of  the  grand 
jury  in  finding  that  there  was  probable  cause  may  not  be  con- 
clusive in  all  cases,  it  would  seem  that  its  determination  upon  the 
facts  which  were  presented  in  this  case,  taken  in  connection  with 
the  conceded  facts,  afforded  a  sufficient  foundation  to  justify  the 
court  in  disposing  of  the  question  of  probable  cause  as  one  of  law. 
Of  course,  if  it  was  shown  that  the  defendants  presented  a  garbled 
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or  unfair  statement  of  the  facts  known  to  them  to  the  grand  jury, 
it  would  afford  no  protection  to  the  defendants  that  the  grand 
jury  had  found  an  indictment ;  but  where,  as  in  the  present  case, 
the  facts  known  to  the  defendants  were  sufficient  to  warrant  them 
in  believing  that  the  plaintiff  was  the  accomplice  of  Borchardt  in 
his  embezzlement,  and  these  facts,  after  an  independent  investiga- 
tion by  the  district  attorney  or  his  assistants,  were  placed  before 
the  grand  jury,  and  that  body  found  that  there  was  probable 
cause  to  believe  that  a  crime  had  been  committed,  and  that  the 
plaintiff  was  a  party  to  that  crime,  it  illy  comports  with  public 
policy  that  the  defendants  should  be  called  upon  to  pay  large  dam- 
ages simply  because  of  a  failure  on  the  part  of  the  prosecuting 
attorney  to  make  a  case  against  the  plaintiff.  The  action  of  the 
g^and  jury  upon  the  conceded  facts  was  a  judicial  determination 
that  there  was  probable  cause,  and,  the  plaintiff  having  failed  to 
show  that  there  was  any  misrepresentation  of  the  facts  on  the  part 
of  the  defendants,  upon  which  the  grand  jury  acted,  there  was  a 
failure  to  prove  that  want  of  probable  cause  which  the  law  de- 
mands, and  it  was  error  to  submit  the  question  to  the  jury.  We 
must  assume  that  the  grand  jury  did  its  duty ;  that  it  received  and 
acted  only  upon  competent  evidence;  and  its  conclusion,  in  the 
absence  of  evidence  going  to  show  that  the  defendants  sought  to 
mislead  or  deceive  that  body  for  the  purpose  of  securing  an  in- 
dictment, should  afford  protection  to  the  defendants. 

In  Monaghan  v.  Cox,  155  Mass.  487,  30  N.  E.  467,  31  Am.  St. 
Rep.  555,  in  an  action  for  malicious  prosecution,  it  was  held  that 
evidence  that  the  defendant,  in  commencing  the  prosecution, 
acted  upon  the  advice  of  the  magistrate  who  received  the  com- 
plaint, was  admissible  upon  the  question  of  probable  cause,  over- 
ruling former  cases;  and  the  court  say: 

"The  logic  of  the  defense  is  that  the  proceedings  alleged  to  have  been 
malicious  were  in  fact  instituted  in  good  faith  and  upon  probable  cause; 
and  that  it  is  upon  the  whole  better  that  he  who  thus  sets  them  in  motion 
with  the  purpose  of  vindicating  the  law  should  be  protected  in  the  act, 
although  an  alleged  offender  may  sometimes  suffer  unjustly,  than  that 
wrong  and  crime  should  go  unpunished  because  the  danger  incurred  in 
making  complaints.  To  establish  the  defense  it  is  required  of  the  party 
himself,  if  he  claims  protection  because  he  acted  upon  the  advice  of  other*- 
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that  he  shall  act  in  good  faith  believing  that  he  has  good  cause  for  his 
action,  and  not  seeking  to  procure  an  opinion  in  order  to  shelter  himself; 
that  he  shall  make  a  full  and  honest  disclosure  of  all  the  material  facts 
within  his  knowledge  or  belief;  that  he  shall  be  himself  doubtful  of  his 
legal  rights,  and  shall  have  reason  to  presume  that  the  person  to  whom 
he  applies,  or  whose  advice  he  follows,  is  competent  to  give  safe  and 
prudent  counsel ;  and  that  he  shall  honestly  pursue  the  directions  of  his 
adviser.    The  adviser  must  be  learned  in  the  law,  and  of  such  training 
and  experience  that  he  may  safely  be  presumed  to  be  competent  to  give 
wise  and  prudent  counsel  in  important  matters,  and  must  act  under  a 
sense  of  responsibility.    By  our  own  decisions  above  referred  to,  if,  upon 
the  evidence,  it  is  clear  that  the  complainant  so  acted,  and  that  his  ad\'i^r 
was  a  counsellor  at  law,  the  defense  is  established,  and  the  court  will 
direct  a  verdict  for  the  defendant." 

See,  also,  Black  v.  Buckingham,  174  Mass.  102,  107,  54  N.  E. 
494,  and  authorities  there  cited. 

The  defendants  come  squarely  within  the  rule  here  laid  down. 
They  made  an  investigation,  and  were  in  doubt.  They  called  in 
their  attorney,  who  conducted  an  investigation  in  their  behalf, 
and  who  then  advised  them  to  present  the  matter  to  the  district 
attorney.  They  followed  this  advice;  and  the  district  attorney, 
through  his  assistants,  made  an  investigation,  and  finally  pre- 
sented the  matter  to  the  grand  jury;  and  that  body  found  an  in- 
dictment upon  the  evidence  produced  by  the  defendants  and  their 
witnesses,  none  of  which  is  shown  to  have  been  false  or  mislead- 
ing, or  lacking  in  any  of  the  elements  of  good  faith.  If  the  de- 
fendants, under  this  state  of  facts,  are  not  protected  by  the  law. 
what  safety  can  there  be  for  any  one  to  set  in  motion  the  ma- 
chinery of  the  law  where  a  crime  has  been  committed?  The 
verdict  of  the  jury  in  the  case  at  bar  can  rest  upon  no  other 
foundation  than  the  fact  that  there  was  a  failure  in  the  prosecu- 
tion, for  certainly  no  reasonable  man  can  hpld  that  the  facts 
which  were  known  to  the  defendants,  and  which  they  disclosed 
to  counsel  and  to  the  district  attorney,  were  not  such  as  to  warrant 
an  ordinarily  prudent  man  in  believing  that  the  plaintiff  was  the 
accomplice  of  Borchardt. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted. 
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BAIR  V.  HAGER. 

[97  App.  Div,  358;  90  N,  Y.   Supp.  27,] 

(Supreme  Court,  Appellate  Division,  Second  Department.      October  14, 

1904.) 

1.  Work  and  Labor— Contract  to  Bequeath — Breach. 

Where  testatrix  promised  to  compensate  claimant  for, services  per- 
formed and  rendered  to  her  for  a  period  of  nearly  11  years  by  a  suffi- 
cient provision  in  her  will,  and  deceased  failed  to  make  any  provision 
for  claimant,  the  latter  was  entitled  to  recover  the  reasonable  value  of 
her  services,  whether  testatrix's  failure  to  make  the  agreed  bequest 
arose  from  accident  or  design. 

2.  Same — ^Limitations. 

Where  testatrix  failed  to  make  a  testamentary  provision  for  claim- 
ant, in  consideration  for  services  rendered  for  a  period  of  nearly  11 
years,  as  she  had  agreed  to  do,  claimant  was  not  limited,  in  an  action 
to  recover  for  services  so  rendered,  to  a  period  of  six  years  before 


Note. — ^Agreements  to  Make  Devises  and  Bequests. 

a.  In  general, — 283. 

b.  Specific  performance. — ^288. 

c.  Mutual  wills. — ^291. 

d.  Application  of  statute  of  limitations. — ^291. 

e.  Jurisdiction  of  surrogate's  court. — ^291. 


a.    In  general. 

Contracts  to  pay  by  will,  especially  those  resting  in  parol,  are  justly  re- 
garded with  suspicion,  and  the  evidence  adduced  to  establish  them  should 
be  carefully  scrutinized. 

Shakespeare  v.  Markham,  10  Hun,  311. 

Hall  V.  Oilman,  77  App.  Div.  458;  79  N.  Y.  Supp.  303. 

They  must  be  established  by  the  clearest  and  most  convincing  evidence. 

Coulson  V.  Mission  of  L  Virgin,  39  Misc.  215 ;  79  N.  Y.  Supp.  406. 

Where  services  are  rendered  by  one  person  to  another  in  pursuance  of 
a  mutual  understanding  between  the  parties 'that  compensation  for  them 
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action  brought,  since  limitations  did  not  begin  to  run  until  decedent's 
death. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Charlotte  L.  Bair  against  Jacob  Henry  Hager,  as 
executor  of  the  will  of  Eliza  Hager,  deceased.  From  a  judgment 
in  favor  of  plaintiff,  entered  on  a  referee's  report,  defendant  ap- 
peals.   Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

/.  L.  Williams,  for  appellant. 

Frank  B,  Lown  and  Benjamin  M,  Fowler,  for  respondent. 

HiRSCHBERG,  P.  J.  The  claim  in  controversy  is  for  board  and 
personal  services  furnished  and  rendered  to  the  decedent  for  a 
period  of  nearly  1 1  years.  Tlie  referee  has  found  upon  abandant 
evidence  that  the  services  were  performed  upon  a  promise  made 
by  the  deceased  to  compensate  the  claimant  by  a  sufficient  pro- 
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shall  be  made  by  will,  and  the  party  receiving  the  services  dies  without 
making  the  expected  compensation,  the  party  rendering  the  services  is 
entitled  to  compensation  out  of  the  estate  of  the  deceased,  as  a  creditor^ 
for  the  value  of  the  services. 

Robinson  v.  Raynor,  a8  N.  Y.  494. 

Martin  v.  Wright's  Administrators,  13  Wend.  460. 

Reynolds  v.  Robinson,  64  N.  Y.  589. 

Collier  v.  Rutledge,  136  N.  Y.  621 ;  32  N.  E.  626. 

Stokes  V.  Pease,  79  Hun,  304;  29  N.  Y.  Supp.  430. 

Miller  v.  Richardson,  88  Hun,  49;  34  N.  Y.  Supp.  506. 

Hopkins  v.  Gark,  90  Hun,  4;  35  N.  Y.  Supp.  360. 

Shimer  v.  Kinder,  12  St.  Rep.  728;  28  Week.  Dig.  40. 

Jacobson  v.  LeGrange,  3  Johns.  199. 

And  in  case  there  is  an  understanding  that  compensation  shall  be  made, 
->  ?s  not  material  whether  the  failure  to  make  it  arose  from  accident  or 
design. 

Robinson  v.  Raynor,  28  N.  Y.  494. 

A  contract  to  devise  by  will  must  be  certain  and  definite  in  all  its  parts. 
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vision  in  her  will,  and  that  the  deceased  wholly  failed  to  make  such 
provision  for  the  claimant's  compensation.  In  such  circum- 
stances, the  party  rendering  services  is  entitled  to  compensa- 
tion as  a  creditor  of  the  estate  for  the  valtie  of  the  services, 
whether  the  failure  to  make  the  agreed  compensation  arose  from 
accident  or  design.  Robinson  v.  Raynor,  28  N.  Y.  494 ;  Collier  v. 
Rutledge,  136  N.  Y.  621,  32  N.  E.  626;  Gall  v.  Gall,  27  App.  Div. 
^7i,  50  N.  Y.  Supp.  563;  Leahy  v.  Campbell,  70  App.  Div.  127, 
75  N.  Y.  Supp.  72.  The  amount  allowed  by  the  referee  is  not  ex- 
cessive, and  no  good  reason  is  disclosed  by  the  record  for  inter- 
ference with  the  result. 

The  claimant  is  not  limited  to  a  period  of  six  years  for  her  re- 
covery. There  was  no  breach  of  the  agreement  until  the  failure 
of  the  deceased  to  provide  by  will  for  the  claimant's  compensation, 
and  the  statute  of  limitations  did  not  commence  to  run  until  the 
death  of  the  deceased.  Leahy  v.  Campbell,  70  App.  Div.  127;  75 
N.  Y.  Supp.  72,  and  Taylor  v.  Welsh,  92  Hun,  272,  36  N.  Y. 
Supp.  952. 

The  learned  counsel  for  the  appellant  directs  special  attention 
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mutual  and  founded  upon  an  adequate  consideration,  proved  by  the 
clearest  evidence,  not  unjust  to  innocent  third  parties  nor  contrary  to 
public  policy. 

Gall  V.  Gall,  64  Hun,  600;  46  St.  Rep.  806;  19  N.  Y.  Supp.  332;  29  Abb. 
N.  C.  19. 

An  agreement  to  devise  which  contemplates  taking  from  a  man  his 
entire  estate,  to  the  exclusion  of  his  future  wife  and  children,  is  against 
public  policy. 

Gall  V.  Gall,  64  Hun,  600;  46  St.  Rep.  806;  19  N.  Y.  Supp.  332;  29  Abb 
N.  C.  19. 

An  agreement  to  give  certain  real  estate  by  will,  or  by  deed  to  take 
-effect  at  the  grantor's  death,  to  such  member  or  members  of  the  plaintiff's 
family  as  the  grantor  should  thereafter  select,  is,  in  the  absence  of  an 
irrevocable  or  valid  appointment,  uncertain  and  incapable  of  being  specific- 
ally enforced. 

Stanton  v.  Miller,  58  N.  Y.  192. 

A  parol  agreement  that  the  plaintiff  should,  at  his  death,  have  all  of 
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to  the  case  of  Hart  v.  Tuite,  75  App.  Div.  323,  78  N.  Y.  Supp. 
154.  That  case  has  no  analogy  to  this  one.  There  there  was 
nothing  to  account  for  the  fact  that  during  the  long  period  of  the 
rendition  of  the  services  no  demand  was  made  for  payment,  and 
no  payment  ever  made  on  account,  it  was  therefore  held  that 
the  claim  should  be  carefully  scrutinized,  and  only  allowed  when 
established  by  satisfactory  evidence  relating  both  to  the  extent  and 
value  of  the  services.  Here,  however,  the  reason  for  non-pay- 
ment is  to  be  found  in  the  fact  that  by  mutual  agreement  such 
payment  was  to  be  deferred  until  the  death  of  the  employer. 
Until  then  no  debt  was  due,  and  no  lawful  demand  could  be  made. 
Moreover,  the  claim  in  this  case,  both  as  to  the  extent  and  the 
value  of  the  services,  appears  to  have  been  established  by  satis- 
factory evidence,  and  the  decision  is  accordingly  justified  by  the 
rule  announced  in  Hart  v.  Tuite,  75  App.  Div.  323 ;  78  N.  Y. 
Supp.  154. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 

Agreements  to  Make  Devises  and  Bequests, — Continued. 

promisor's  property,  subject  to  the  interest  of  his  widow,  made  in  con- 
sideration of  the  adoption  of  the  plaintiff  and  her  living  with  him  as  his 
daughter,  is  valid  and  imposes  a  trust  upon  the  property,  binding  upon 
the  heirs,  devisees  and  even  purchasers  with  notice. 

Heath  v.  Heath,  18  Misc.  521;  42  N.  Y.  Supp.  1087. 

Defendant's  testator  executed  an  instrument  by  which  he  agreed  to  give 
"all  moneys  and  personal  property  I  may  be  possessed  of  in  the  United 
States"  to  plaintiffs  at  his  death,  and  plaintiffs  agreed,  in  writing,  to  board, 
nurse,  clothe  and  furnish  him  with  medical  attendance  while  he  lived,  and 
also  to  bury  him.  It  was  held  that  there  was  an  adequate,  valuable  con- 
sideration therefor,  and  that  it  was  not  void  for  uncertainty. 

Brady  v.  Smith,  8  Misc.  465;  60  St.  Rep.  58;  28  N.  Y.  Supp.  776. 

A  testator  received  $700  from  plaintiff  in  consideration  of  a  promise  to 
make  a  provision  for  her  in  his  will,  and  to  keep  up  for  her  benefit  a 
policy  of  insurance.  He  paid  premiums  on  the  policy  until  the  company 
failed,  and  in  his  will  gave  plaintiff  the  income  of  $4,500  and  the  use  of  a 
house  and  lot  for  life,  "in  full  payment  of  any  cl-jmands    *    *    ♦    *   ." 


NEW  YORK  ANNOTATED  CASES.  287 

Agreements  to  Make  Devises  and  Bequests,— rContinued. 


It  was  held,  that  this  provision  was  in  lieu  of  all  demands,  and  that  he 
had  fully  complied  with  the  undertaking  on  his  part. 

Foster  v.  Easton,  19  St.  Rep.  447;  2  N.  Y.  Supp.  7^2. 

A  father  promised  his  son  that  if  he  would  build  a  house  upon  the  farm 
of  the  former  for  two  families,  and  would  stay  and  work  such  farm  during 
the  life  of  the  father  he  would  devise  the  farm  to  the  son,  by  way  of  com- 
pensation for  his  services.  The  son,  relying  upon  such  promise,  built  a 
house,  and  remained  on  the  farm,  and  worked  it  for  twenty-two  years, 
and  until  his  father  ejected  him  therefrom.  The  father  refused  to  make 
him  any  compensation,  and  died  without  devising  the  farm  to  him.  It 
was  held  that  an  action  might  be  maintained  against  the  executor  of  the 
father  by  the  son  for  the  value  of  his  services. 

Quackenbush  v.  Ehle,  5  Barb.  469.  , 

Where  the  defendant's  testator  promised  plaintiff's  wife,  when  she  began 
rendering  services  for  him,  that  he  would  give  her  $5,000  in  his  will,  but 
upon  subsequent  occasions  only  promised  to  remember  her  in  his  will, 
without  naming  any  amount,  and  finally  left  her  only  $500,  after  nearly 
eleven  years  of  service,  plaintiff  is  not  limited  to  $5,000  in  suing  for  the 
reasonable  value  of  such  services. 

Porter  v.  Dunn,  131  N.  Y.  314;  30  N.  E.  122;  43  St.  Rep.  193. 

In  case  a  provision  is  made  by  the  will  sufficient  only  to  compensate  in 
part  for  the  services,  the  party  rendering  them  has,  after  the  death  of  the 
other,  a  cause  of  action  for  the  balance  against  his  personal  representative. 

Reynolds  v.  Robinson,  64  N.  Y.  589. 

The  plaintiff  was  a  member  of  her  grandfather's  family  under  an  agree- 
ment between  her  father  and  her  grandfather.  Her  grandmother  prom- 
ised that  if  plaintiff  was  a  good  girl,  and  stayed  until  she  married  or  was 
twenty-one  years  old,  she  would  give  her  $250  in  her  will.  It  was  held, 
that  the  promise  was  gratuitous,  and,  being  in  no  manner  connected  with 
any  business  which  she  conducted  apart  from  her  husband,  did  not  create 
any  charge  enforceable  against  her  estate. 

Spraker  v.  Dow,  48  Hun,  619;  i  N.  Y.  Supp.  240. 

A  devise  of  a  farm  by  a  testator,  to  his  son,  in  satisfaction  of  a  daim 
for  services,  such  farm  being  sufficient  in  value  for  that  purpose,,  and  an 
acceptance  thereof  by  the  son,  will,  if  the  devise  be  irrevoked,  constitute 
a  perfect  defense  to  an  action  by  the  son  against  the  devisor's  executors 
for  such  services. 

Rose  V.  Rose,  7  Barb.  174. 

A  husband  executed  a  bond,  by  which,  in  consideration  of  moneys  which 
his  wife  had  loaned  to  him,  he  agreed  to  leave  her  by  will  the  sum  of 
$4,000,  and  the  life  use  of  $4,000  additional.  By  his  will  he  left  her  the 
use  for  life  ot  all  his  property  with  power  to  use  the  principal  if  necessary. 
His  entire  property  was  not  worth  more  than  $4,000.    It  was  held  this  did 
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not  satisfy  the  condition  of  the  bond,  even  though  the  wife  stated  she  iras 
satisfied  with  the  will. 

Washburn  v.  Weeks,  44  St.  Rep.  922;  17  N.  Y.  Supp.  708^ 

Defendant's  testatrix  agreed  that  if  plaintiff  would  perform  certain  ser- 
vices and  pay  for  certain  repairs  on  a  farm,  she  would  deed  or  will  the 
farm  to  him.  He  performed  upon  his  part  but  she  devised  the  farm  to 
others.  It  was  held  that  plaintiff's  claim  was  not  barred  by  a  receipt  in 
full,  given  shortly  prior  to  her  death,  such  receipt  being  in  full  of  all 
claims  to  date. 

Littell  V.  Ellison,  44  St.  Rep.  22;  17  N.  Y.  Supp.  294. 

Children  of  an  intestate  performed  service  for  him  on  the  mutual  un- 
derstanding that  compensation  would  be  made  by  will.  No  special  agree- 
ment was  shown  to  that  effect.  It  was  held  that  the  estate  was  liable  to 
make  compensation,  no  will  having  been  made. 

McRae  v.  McRae,  3  Bradf.  199. 

An  antenuptial  promise  of  a  husband  to  leave  his  wife  by  will  a  certain 
portion  of  his  property,  stating  at  the  time  the  amount  he  is  possessed 
of,  entitles  the  wife  after  his  death  to  the  proportionate  amount  of  what 
he  actually  dies  possessed  of. 


Peck  V.  Vandemark,  99  N.  Y.  29;  i  N.  E.  41. 


The  plaintiff  lived  with  and  worked  for  his  father,  the  defendant,  who 
said  he  would  compensate  him  by  a  provision  in  his  will.  It  was  held 
that  the  plaintiflF  could  not  maintain  an  action  to  recover  compensation  for 
services  during  the  lifetime  of  his  father. 

Patterson  v.  Patterson,  13  Johns.  379. 

b.  Specific  performance. 

While  an  agreement  to  make  a  certain  disposition  of  property  by  a  last 
will  and  testament  is  one  which,  strictly  speaking,  is  not  capable  of  specific 
execution,  it  is  still  within  the  jurisdiction  of  a  court  of  equity  to  compel 
what  is  equivalent  to  a  specific  performance  of  such  an  agreement,  by  ^ 
quiring  those  to  whom  the  legal  title  has  descended  to  convey  the  property 
in  accordance  with  the  terms  of  such  agreement,  and  the  court  will  not 
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allow  this  post  moFtem  remedy  to  be  defeated  by  any  devise  inoonsisteot 
with  the  agreement 

Colby  V.  Colby,  8i  Hun,  221 ;  30  N.  Y.  Supp.  677. 

Phalen  v.  U.  S.  Trust  Co.,  44  Misc  57;  69  N.  Y.  Supp. -699. 

An  agreement  on  good  consideration,  and  .without  friiud  or  undue  in- 
fluence, to  devise  land  is  valid  and  will  be  enforced  ky  compelling  a  con- 
veyance from  heirs  of  the  promisor  or  puFchaser-s  with  notice  from  him 
in  his  lifetime. 

Parsell  v.  Strykcr,  41  N.  Y.  480. 

Shakespeare   v.  Markham,  10  Hun,  311. 

A  parol  agreement  to  leave  lands  to  a  person  by  will,  though  founded 
upon  a  precedent  valuable  consideration,  cannot  be  enforced  in  equity. 

Harder  v.  Harder,  2  Sand.  Ch.  17. 

Where  the  consideration  for  the  promised  conveyance  of  a  house  and 
lot  by  will  consists  of  services  to  be  rendered,  and  the  services  have  been 
performed,  but  the  land  is  neither  conveyed  by  deed  or  will,  equity  will 
not  compel  a  conveyance  unless  the  character  of  the  services  is  so  peculiar 
that  it  is  impossible  to  estimate  their  value  by  a  pecifniary  standard,  or 
unless  the  agreement  has  been  so  far  executed  that  a  refusal  would  operate 
as  a  fraud  upon  the  party  who  has  performed  his  part  and  place  him  in 
a  situation  in  which  he  would  not  be  compensated  by  damages. 

Braun  v.  Ochs,  77  App.  Div.  20;  79  N.  Y.  Supp.  100. 

Conlon  V.  Mission  of  the  I.  Virgin,  39  Misc.  215 ;  79  N.  Y.  Supp.  406. 

Myers  v.  Cronk,  45  Hun,  401 ;  10  St.  Rep.  127. 

An  agreement  to  give  by  will,  when  sustained  by  an  executed  considera- 
tion, is  efifectual,  so  far  as  it  relates  to  the  estate  which  the  promisor 
leaves  at  his  death,  and  upon  his  failure  to  leave  sudi  a  will,  specific  per* 
formance  of  the  agreement  may  be  compelled. 

Johannes  v.  Martian,  22  App.  Div.  561 ;  48  N.  Y.  Supp.  102. 

A.  and  his  wife  agree  orally  that  he  would  convey  certain  land  to  her, 
in  consideration  of  which  she  would  lease  the  same  to  him  during  his  life, 
and  make  a  will  devising  it  to  him  in  case  he  survived  her.    A.  made  the 
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conveyance  and  she  executed  the  lease,  but  neglected  to  make  a  will,  and 
died  before  him.  It  was  held,  that  an  action  might  be  maintained  against 
her  heirs  at  law  to  enforce  a  conveyance  of  the  property. 

Sherman  v.  Scott,  27  Hun,  331 ;  2  Civ.  Pro.  366. 

A  father  orally  agreed  with  three  sons  that  if  they  would  purchase  cer- 
tain land  and  cause  it  to  be  conveyed  to  him  for  a  home  for  life,  he  would 
devise  the  premises  to  them  by  his  will.  The  sons  purchased  the  land  and 
paid  therefor.  The  father  died  having  made  a  will  devising  the  land  as 
agreed,  but  it  was  lost  or  destroyed.  It  was  held  that  as  the  sons  had 
fully  executed  the  agreement  on  their  part,  specific  performance  of  the 
agreement  on  the  part  of  their  brother  who  refused  to  convey  his  interest 
would  be  decreed. 

Korminsky  v.  Korminsky,  2  Misc.  138;  21  N.  Y.  Supp.  611. 

The  father  of  plaintiff  entered  into  a  parol  agreement  with  him,  by  which 
it  was  provided  that  if  he  would  enter  into  possession  of  a  farm,  cultivate 
and  improve  it  as  his  own,  that  it  should  belong  to  plaintiff,  and  that  at 
the  father's  death  he  would  convey  or  devise  it  to  the  plaintiff.  Plaintiff 
entered  into  possession  and  made  valuable  improvements,  but  his  father 
conveyed  the  premises  to  one  of  the  defendants.  It  was  held  that  the 
plaintiff  was  entitled  to  a  decree  for  specific  performance  of  the  agreement 
as  against  the  grantees  and  devisees  of  his  father. 

Erwin  v.  £rwin,*44  St.  Rep.  6;  17  N.  Y.  Supp.  442. 

An  infant  child  was  surrendered  by  her  mother  to  a  man,  upon  the 
latter's  parol  agreement  to  care  for  and  maintain  the  child  as  his  own,  to 
give  her  his  name,  to  teach  her  to  know  him  and  his  wife  as  her  parents 
and  to  give  her  the  same  share  in  his  estate  as  though  she  had  been  his 
own  child.  The  contract  was  performed  by  both  parties  for  a  period  of 
twenty  years.  The  foster  father  then  died  without  making  any  provision 
for  the  child. 

It  was  held  that  the  child  might  maintain  an  action  against  the  personal 
representatives  of  the  deceased  and  those  interested  in  his  estate  for  the 
specific  performance  of  the  contract 

Healy  v.  Healy,  55  App.  Div.  315;  66  N.  Y.  Supp.  927;  aff'd  166  N.  Y. 
624. 

An  agreement  was  made  between  a  husband  and  wife  that  the  wife 
would  will  to  the  husband's  son  by  a  former  wife  so  much  of  the  property 
willed  to  her  by  her  husband  as  would  remain  at  her  death.  The  step- 
mother died  without  performing  the  contract  on  her  part.  It  did  not 
appear  that  the  son  was  an  infant  at  the  time  the  contract  was  made,  or 
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that  either  of  the  parties  thereto  were  under  any  legal  or  equitable  obliga- 
tion to  him.    It  was  held  that  the  son  could  not  maintain  an  action  for 
specific  performance. 
Wait  V.  Wilson,  86  App.  Div.  485 ;  83  N.  Y.  Supp.  834. 


c.  Mutual  wills. 

An  antenuptial  agreement  to  execute  mutual  wills  is  not  irrevocable,  and 
does  not  prevent  the  execution  of  testamentary  papers  entirely  variant 
from,  or  repugnant  to  it. 

Matter  of  Keep,  i  Con.  104;  17  St.  Rep.  812;  2  N.  Y.  Supp.  750. 

Two  persons  agreed  that  each  should  by  will  devise  and  bequeath  to  the 
other  all  his  property.  It  was  held  that  the  agreements  were  in  effect 
contracts  to  convey  land  by  will  and  void,  and  that  the  mere  execution  of 
the  will  was  not  such  a  part  performance  as  to  require  equity  to  enforce 
the  contract 

Gooding  v.  Brown,  35  Hun,  148. 


d.  Application  of  statute  of  limitations. 

The  statute  of  limitations  does  not  run  against  a  claim  during  the  life 
of  a  promisor  who  has  made  a  promise  that  he  will  compensate  his 
creditor  by  a  provision  to  be  contained  in  his  last  will  and  testament 

Taylor  v.  Welsh,  92  Hun,  272;  36  N.  Y.  Supp.  952. 

Quackenbush  v.  Ehle,  5  Barb.  472. 

Leahy  v.  Campbell,  70  App.  Div.  127;  75  N.  Y.  Supp.  72. 


c.  Jurisdiction  of  surrogate's  court. 

Where  a  testator  makes  a  will  in  pursuance  of  a  contract  to  do  so,  and 
afterwards  makes  another  will  revoking  the  first,  the  latter  paper  will  be 
admitted  to  probate,  since  the  surrogate's  court  has  no  jurisdiction  to  pass 
upon  contracts. 

Matter  of  Homes,  11  N.  Y.  Supp.  89&. 

Phalen  v.  U.  S.  Trust  Co.,  44  Misc.  57 ;  89  N.  Y.  Supp.  699. 

Any  interest  that  arises  from  such  an  agreement  attaches  to  the  estate 
of  the  decedent  as  an  equitable  lien  or  trust,  enforceable  in  a  court  of 
equity,  and  not  by  petition  to  revoke  the  will. 

Matter  of  Keep,  i  Con.  104;  17  St  Rep.  812;  2  N.  Y.  Supp.  750. 

Phalen  v.  U.  S.  Trust  Co.,  44  Misc.  57 ;  89  N.  Y.  Supp.  699. 
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ARMSTRONG  v.  LOVELAND  et  d. 

[99  ^PP-  Div,  28;  90  N,  Y.  Supp.  711.I 

iSupreme  Court,  AppeUate  Division,  Third  Department.     November  16, 

1004.) 

I.  Mortgages — Foksclosuu—Pleaihng— Reply— Dsuurrer. 

In  foreclosure  by  a  mortgage  in  possession  the  answer  set  up  the 
value  of  the  use  and  occupation  as  a  counterclaim,  whereupon  plaintiff 
filed  a  reply  alleging  payment  of  taxes  and  the  erection  of  improve- 
ments,  etc,  oi  greater  value  than  the  use  of  the  premises,  and  de- 
fendant demurred,  reciting  that  as  to  the  taxes  mentioned  in  the  reply 
"the  defendants  do  not  demur."  H€ld  that,  since  such  demurrer  was 
not  one  authorized  by  Code  Civ.  Pro.  Sec  493,  it  raised  no  issae  of 


Note. — Places  for  Holding  Couets. 

The  justices  of  the  appellate  division  in  each  department  may  fix  the 
times  and  places  for  holding  special  and  trial  terms  thertin,  *  *  ♦  ♦  ♦, 
and  may  from  time  to  time  make  additional  appointments  and  designations, 
or  change  or  alter  those  already  made.  If  said  justices  of  the  said  appel- 
late division  in  any  department  shall  not  have  fixed  the  times  and  places 
for  holding  said  special  and  trial  terms  *  *  ♦  ♦^  the  justices  of  the 
supreme  court  for  each  judicial  district,or  a  majority  of  them  not  desig- 
nated as  justices  of  the  appellate  division,  must  *  *  *  appoint  the 
times  and  places  for  holding  the  trial  and  special  terms  of  the  sapreme 
court  within  the  judicial  district,    ♦**♦♦, 

Code  Civ.  Proc  Sec.  232. 

The  place  appointed  within  each  county  for  holding  a  special  term  of 
the  supreme  court,  at  which  issues  of  fact  are  triable,  or  a  trial  term,  must 
be  that  designated  by  the  statute  for  holding  the  county  court 

Code  Civ.  Proc.  Sec.  238. 

The  parties  to  an  action  or  special  proceeding,  pending  in  a  court  of 
record,  may,  with  the  consent  of  the  judge  who  is  to  try  or  hear  it  with- 
out a  jury,  stipulate  in  writing,  that  it  shall  be  tried  or  heard  and  deter^ 
mined,  elsewhere  than  at  the  courthouse.  The  stipulation  must  specify 
the  place  of  trial  or  hearing,  and  must  be  filed  in  the  oflice  of  the  clerk; 
and  the  trial  or  hearing  must  be  brought  on  upon  the  usual  notice,  unless 
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law,  and  hence  the  filing  thereof  did  not  prevent  the  placing  of  the 
case  on  the  calendar  for  trial. 
2.  Same — Issues  of  Fact — Place  of  Trial. 

Code  Civ.  Pro.  Sec.  238,  declares  that  the  place  appointed  for  the 
holding  of  special  terms  at  which  issues  of  fact  are  triable  must  be 
that  designated  by  the  statute  for  the  holding  of  the  county  court. 
Section  230  declares  that  a  case  on  the  calendar  of  a  special  term  may, 
by  consent,  be  adjourned  to  the  chambers  of  any  justice  of  the  court 
residing  within  the  judicial  district,  by  an  entry  in  the  minutes;  and 
section  37  declares  that  the  parties  to  an  action  pending  in  a  court  of 
record  may  stipulate  that  it  shall  be  tried  elsewhere  than  at  the  court- 
house, etc.  Held,  that  without  such  a  stipulation  the  court,  in  the 
absence  of  defendant,  had  no  authority  to  try  an  action  for  foreclosure 
regularly  on  the  calendar  for  trial  at  the  county  seat  of  W.  county  at 
an  adjourned  term  of  court  held  in  a  village  in  such  county,  where  no 
justice  of  the  Supreme  Court  resided  or  had  chambers. 
3.  Same — Stipulations. 

An  oral  consent  in  open  court  held  at  the  courthouse,  where  a  cause 
was  regularly  on  the  calendar  for  trial,  that  the  hej>nng  might  be  had 

Places  for  Holding  Courts. — Continiir'.. 


otherwise  provided  in  the  stipulation. 

Code  Civ.  Proc.  Sec.  37. 

A  special  term  of  the  supreme  court  may  be  adjourned  to  a  future  day, 
and  to  the  chambers  of  any  justice  of  the  court,  residmg  within  the  judi- 
cial district,  by  an  entry  in  the  minutes;  and  then  adjourned  from  time  to 
time,  as  the  justice  holding  the  same  directs.  An  action  triable  by  the 
court,  without  a  jury,  which  was  upon  the  calendar  of  the  term  before  it 
was  adjourned,  may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers, 
by  consent  of  both  parties,  but  not  otherwise.  In  that  case,  the  attendance 
of  the  clerk,  the  sheriff,  the  crier,  or  a  constable,  is  not  required,  unless 
the  justice  directs  one  or  more  of  those  officers  to  attend. 

Code  Civ.  Proc.  Sec.  239. 

A  justice  of  the  supreme  court  has  a  right  to  hold  special  term  at  his 
chambers. 

Eighmy  v.  People,  79  N.  Y.  546. 

The  statutes  designating,  or  requiring  the  judges  to  designate  and  cer- 
tify to  the  secretary  of  state  the  places  of  holding  courts  are  not  merely 
directory,  and  the  cottrts  cannot  be  held  at  places  not  designated  according 
to  law. 

Northrup  v.  People,  37  N.  Y.  203. 

The  power  of  a  justice  to  adjourn  a  special  term  to  aiiotlier  county  does 
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at  another  place  in  the  county,  where  no  justice  of  the  Supreme  Court 
resided  or  had  his  chambers,  did  not  constitute  a  compliance  with 
Code  Civ.  Proc.  Sec.  yj,  authorizing  the  parties  to  stipulate  in  wn'ting. 
filed  with  the  clerk,  that  the  case  should  be  tried  elsewhere  than  at 
the  courthouse 
4.  Same — Jurisdiction.\l  Defects — Objection  at  Trial. 

Where  an  action  to  foreclose  was  tried  at  a  place  in  the  county 
where  the  court  had  no  jurisdiction  to  hear  or  determine  the  same, 
the  defect  was  jurisdictional,  and  was  not  waived  by  a  failure  to  raise 
the  same  in  the  trial  court 

Appeal  from  Special  Term,  Warren  County. 

Action  by  Seymour  C.  Armstrong  against  Mary  A.  Loveland 
and  another,  impleaded  with  others.  From  an  order  den>'ing  a 
motion  to  vacate  a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal.   Reversed. 

The  action  was  brought  for  the  foreclosure  of  a  mortgage.  The  de- 
fendants are  the  widow  and  son  of  the  mortgagor,  who  died  intestate. 


Places  for  Holding  Courts — Continued 


not  authorize  him  thus  to  change  the  place  of  trial  of  a  local  action. 

Birmingham  Iron  Foundry  v.  Hatfield,  43  N.  Y.  224. 

Contested  motions  requiring  notice  cannot  be  hear^^  at  a  special  term 
adjourned  by  the  justice  holding  it  to  his  chambers,  unless  by  the  consent 
of  all  the  parties. 

Matter  of  Wadley,  29  Hun,  12. 

People  V.  Oswego  Supervisors,  50  Hun,  105;  19  St.  Rep.  24;  3  N.  Y. 
Supp.  751 ;  15  Civ.  Pro.  379. 

Fisher  v.  Hepburn,  48  N.  Y.  41. 

The  court  of  oyer  and  terminer,  being  adjourned  to  be  held  in  a  place 
within  the  district,  other  than  that  fixed  upon  by  the  judges  of  the  supreme 
court,  has  no  power  to  transact  any  business  at  such  place  of  adjournment 
and  criminal  trials  and  convictions  had  at  such  place  will  be  void  and  set 
aside. 

Northrup  v.  People,  37  N.  Y.  203. 

In  a  trial  for  perjury  the  indictment  charged  that  the  referee  was  "duly 
and  legally  appointed  in  the  action"  by  a  justice  of  said  court,  *'\3y  an 
order  duly  made  ♦  *  *  *  in  said  action  at  the  chambers  of  said 
justice,  and  also  that  the  referee  was  "duly  authorized  and  qualified  to 
perform  the  duties  of  that  office." 
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Notice  of  no  personal  claim  was  served  with  the  summons.  The  answer 
is  to  the  effect  that  on  or  about  May  i,  1898,  the  plaintiff,  as  mortgagee, 
took  possession  of  the  premises,  and  has  since  retained  possession  and 
enjoyed  the  use  and  profits  thereof.  The  answer  sets  up  the  value  of  this 
use  and  occupation  as  a  counterclaim,  and  was  served  by  mail  on  Sep- 
tember 25,  1903.  A  reply  was  served  by  plaintiff,  in  which  the  plaintiff 
seeks  to  avoid  the  counterclaim  with  new  matter  in  that  the  plaintiff  had 
"paid  taxes,  built  fences,  performed  work,  labor,  and  services,  paid,  laid 
out,  and  expended  moneys,  and  made  permanent  improvements  thereon  by 
clearing  up  the  land  and  getting  it  in  condition  for  cultivation,  and  culti- 
vating the  same,  to  the  amount,  value,  and  extent  of  as  much  or  more  than 
the  value  of  the  use  thereof."  The  reply  was  ser\'ed  by  mail  on  October 
5,  1903.  Upon  October  17,  1903,  the  defendants  demurred  to  such  parts 
of  the  reply  as  set  up  an  avoidance  to  the  counterclaim  on  the  ground  that 
it  is  sufficient  in  law  upon  the  face  thereof,  and  in  the  demurrer  was  this 
provision:  "This  demurrer  does  not  include  the  taxes  mentioned  in  said 
reply  by  way  of  counterclaim,  to  which  said  taxes  the  defendants  do  not 
demur."  Prior  to  October  17,  1903,  the  date  of  the  service  of  the  de- 
murrer, and  upon  October  loth,  a  notice  of  trial  was  served  by  the  plain- 
tiff for  the  October  term  of  court  in  Warren  county.    At  the  call  of  the 
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It  was  objected  that  the  indictment  was  defective,  as  it  did  not  state 
that  the  order  of  reference  was  made  by  the  court,  but  set  up  an  ex  parte 
chamber  order. 

It  was  held  that  as  the  justice  had  a  right  to  hold  special  term  at  his 
chambers  the  presumption  was  that  the  order  was  granted  at  special  term. 

Eighmy  v.  People,  79  N.  Y.  546. 

Lathrop  v.  Clapp,  40  N.  Y.  328. 

"The  policy  of  the  law  is  to  inspire  confidence  in  the  administration  of 
justice.  It  is  the  right  of  every  citizen  to  know  the  times  and  places  for 
holding  the  courts  where  his  liberty  or  property  may  be  put  in  jeopardy, 
and  that  would  be  a  lax  system  of  legislation  indeed  which  would  leave 
them  the  subjects  of  sudden  and  perhaps  capricious  changes." 

Northrup  v.  People,  37  N.  Y.  203. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a  court  for 
the  trial  of  any  action  or  special  proceeding,  of  which  he  has  jurisdiction, 
brought  before  him;  but  such  a  court  shall  not  be  held  in  a  room  in  any 
part  of  which  trafficking  in  liquors  is  authorized  or  in  any  adjoining  room. 


Code  Civ.  Proc.  Sec.  286S. 
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calendar  on  the  opening  day  of  the  October  term  a  motion  was  made  by 
the  defendants  to  strike  this  case  from  the  calendar  of  that  term.    The 
motion  was  made  upon  the  ground  that  there  had  been  an  issue  of  law 
raised  by  the  demurrer,  which  must  first  be  disposed  of  before  the  issue 
of  fact  could  be  tried,  and  that  said  issue  of  law  was  formed  within   14 
days  from  the  beginning  of  the  term.    This  motion  was  denied,  and  from 
the  order  entered  denying  this  motion  the  defendants  appealed  to  this 
court,  which  affirmed  the  order  without  opinion,  and  without  costs.    87  N. 
Y.  Supp.  1 126.    After  the  denial  of  this  motion,  at  the  October  term  in 
Warren  county,  upon  agreement  of  counsel  in  open  court,  as  it  is  claimed 
the  trial  of  the  action  was  adjourned  to  Glens  Falls,  to  which  place  the 
court  was  adjourned.    Thereafter,  without  the  appearance  of  the  defend- 
ants, the  plaintiff  took  judgment  at  the  adjourned  term  at  Glens  Falls  for 
the  relief  demanded  in  the  complaint.    Subsequently,  and  upon  the  23d 
day  of  April,  1904,  the  defendants   (appellants)   made  an  application  on 
notice  to  have  this  judgment  vacated,  which  application  was  denied,  and 
from  the  order  entered  thereupon  these  defendants  appeal. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Frank  E.  Loughran,  for  appellants. 

Adam  Armstrong,  for  respondent. 

Smith,  J.  Upon  the  appeal  from  the  order  refusing  to  post- 
pone the  trial  in  this  action  this  court  affirmed  the  order  upon  the 
ground  that  the  claimed  demurrer  was  not  authorized,  as  it  was 
neither  a  demurrer  to  the  reply  nor  to  a  separate  traverse  to  or 
avoidance  of  a  counterclaim  contained  in  the  reply.  As  it  was  not 
a  demurrer  authorized  by  section  493  of  the  Code  of  Civil  Pro- 
cedure, and  was  therefore  improperly  in  the  case,  it  raised  no 
issue  of  law  which  must  be  decided  before  the  trial  of  the  issue  of 
fact,  and  the  case  was  properly  on  the  calendar  for  trial.  A 
further  question  is  now  raised  upon  this  motion,  which  presents 
greater  difficulty.  By  section  238  of  the  Code  the  place  appointed 
for  the  holding  of  special  terms  at  which  issues  of  fact  are  triable 
must  be  that  dcsip-nated  by  the  statute  for  holding  county  court. 
By  section  239  it  is  provided  that  a  case  upon  the  calendar  of  a 
special  term  may,  by  the  consent  of  counsel,  be  adjourned  to  a 
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future  day,  and  to  the  chambers  of  any  justice  of  the  court  resid- 
ing within  the  judicial  district,  by  an  entry  in  the  minutes.  The 
county  courthouse  in  the  county  of  Warren  is  situated  in  Lake 
George,  in  said  county.  From  this  place  the  term  of  court  was 
adjourned  to  the  village  of  Glens  Falls,  in  said  county.  At  Glens 
Falls  no  justice  of  the  Supreme  Court  resided  or  had  chambers. 
The  adjournment,  therefore,  of  the  trial  of  this  case  from  the 
village  of  Lake  George  to  the  village  of  Glens  Falls,  was  unau- 
thorized by  section  239  of  the  Code.  By  section  37  of  the  Code  it 
is  provided  that  the  "parties  to  an  action  *  *  *  pending  in  a 
court  of  record  may,  with  the  consent  of  the  judge  who  is  to  try 
or  hear  it  without  a  jury,  stipulate  in  writing  that  it  shall  be  tried 
and  determined  elsewhere  than  at  the  courthouse.  The  stipulation 
must  specify  the  place  of  trial  or  hearing,  and  must  be  filed  in  the 
office  of  the  clerk  and  the  trial  or  hearing  must  be  brought  on  by 
the  usual  notice,  unless  otherwise  provided  in  the  stipulation."  In 
the  absence  of  the  stipulation  provided  for  in  this  section,  we  are 
unable  to  find  any  authority  for  the  court  at  this  adjourned  term  in 
Glens  Falls  to  try  this  case  in  the  absence  of  defendants.  At  this 
adjourned  term  the  defendants  made  default.  The  want  of  juris- 
diction was  not  cured  by  their  oral  consent.  Oral  consent  in  open 
court  in  Lake  George  could  not  take  the  place  of  the  written  con- 
sent required  by  the  Code  to  be  made  and  filed  as  a  condition 
precedent  to  the  jurisdiction  of  the  court  to  hear  the  case  else- 
where than  at  the  county  courthouse,  and  to  take  the  default  of 
the  party  failing  to  appear.  This  defect  of  want  of  jurisdiction  is 
not  an  irregularity  which  must  be  specified  in  the  notice  of  motion, 
nor  is  it  waived  by  the  failure  to  raise  the  question  in  the  court 
below.  The  judgment  is  void,  as  unauthorized.  The  order  de- 
nying defendants'  motion  must  be  reversed,  with  costs,  and  the 
motion  to  vacate  granted,  with  $10  costs  of  motion. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
to  vacate  granted,  with  $10  costs.    All  concur. 
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MACK  V.  TOWN  OF  SHAWANGUNK. 

[98  ^pp.  Div.  S77;  90  N,  Y.  Supp.  760.] 

(Supreme  Court,  Appellate  Division,  Third  Department.     November  tS 

ICXH.) 

I.  Highways — Injuries  to  Travelers — Imputed  Negugence. 

Where  plaintiff,  at  the  time  of  her  injury  by  being  driven  off  the 
edge  of  a  highway  bridge,  was  riding  at  night  as  the  guest  of  her  com- 
panion, who  was  driving,  she  was  not  chargeable  with  the  latter's 
negligence. 


Note — Negligence  of  Highway  Officers  in  Providing  Guards  on  Bridges. 

a.  In  general, — 298. 

b.  Negligence  of  officer. — ^300. 

c.  Contributory  negligence  of  plaintiff. — ^304, 


a.  In  general. 

The  care  required  of  a  highway  commissioner  in  maintaining  guards 
along  the  sides  of  bridges  and  the  approaches  thereto  is  only  such  as  a 
reasonable  and  prudent  person  would  ordinarily  exercise  under  the  cir- 
cumstances of  the  situation. 

Waller  v.  Town  of  Hebron,  5  App.  Div.  577;  39  N.  Y.  Supp.  381. 

The  absence  of  a  guard  or  railing  where  one  is  needed  to  make  a  bridge 
or  the  approach  thereto  reasonably  safe  is  a  defect. 

Fox   v.  Union  Turnpike  Co.,  59  App.  Div.  363;  69  N.  Y.  Supp.  551- 

Although  as  a  general  rule  the  necessity  of  barriers  is  a  question  of 
fact,  there  is  always  a  preliminary  question  for  the  court  as  to  wlicihcr 
there  is  any  evidence  upon  which  a  jury  could  properly  find  a  verdict  for 
plaintiff. 

Waller   v.  Town  of  Hebron.  5  App.  Div.  577 ;  39  N.  Y.  Supp.  381. 
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2.  Same — Highway  Commissioner — Negligenxe. 

Where  a  town  had  over  200  miles  of  highways  and  between  300  and 
400  bridges  of  upwards  of  three  planks,  and  as  many  more  smaller 
ones,  its  highway  commissioner  was  not  guilty  of  negligence  in  failing 
to  place  guard  rails  on  the  sides  of  a  nine-foot  bridge,  justifying  a 
recovery  for  injuries  to  a  traveler  by  being  driven  off  the  same  on  a 
dark  night,  it  appearing  that  the  highway  was  one  from  which  a 
traveler  would  not  naturally  depart,  and  the  approaches  of  the  bridge 
being  properly  safeguarded  by  rails. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Elsie  B.  Mack,  by  her  guardian  ad  litem,  against  the 
town  of  Shawangunk.  From  a  judgment  in  favor  of  plaintiff  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.   Reversed. 

Upon  the  4th  day  of  February,  1903,  the  plaintiff  had  been  to  an  evening 
party,  and  was  returning  upon  the  highway  from  Crawford  to  Walker 
Valley,  in  the  defendant  town.    She  was  in  the  company  of  one  Conklin, 

Negligence  of  Highway  Officers  in  Providing  Guards  on  Bridges, — Cont. 

A  highway  bridge  may  be  thrown  open  for  travel  before  railings  are 
completed,  if  suitable  signals  have  been  provided  to  warn  travelers  of 
danger. 

Rector  v.  Pierce,  3  T.  &  C.  416. 

The  duty  of  a  highway  officer  in  finishing  the  construction  of  a  bridge 
and  providing  suitable  guards  depends  upon  circumstances. 

Id. 

And  their  cost  and  the  funds  in  his  hands  at  the  time  are  matters  to 
be  taken  into  consideration  by  the  jury  in  determining  his  neglect  of  duty 
in  this  respect. 

Id. 

It  is  within  the  discretion  of  highway  commissioners,  when  they  have 
not  sufficient  funds  in  their  hands  to  make  all  needed  repairs,  to  apply 
the  funds  in  making  such  repairs  as  in  their  judgment  are  most  urgently 
needed. 

Young  V.  Town  of  Macomb,  11  App.  Div.  480;  42  N.  Y.  Supp.  351. 

Therefore,  a  town  is  not  responsible  for  an  error  of  judgment  on  the 
part  of  such  a  commissioner  in  applying  the  funds  at  his  disposal  to  the 
repair  of  bridges  other  than  the  one  at  which  plaintiff  was  injured  because 
the  timber  which  constituted  the  barrier  was  somewhat  decayed,  where 
there  is  nothing  to  show  that  prior  to  the  accident  it  was  known  to  be 


i 
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who  was  driving  a  horse  that  was  kind  and  safe.    In  returning  home  it 
was  necessary  to  cross  a  bridge  upon  the  said  highway.    This  bridge  was 
nine  feet  between  abutments,  and,  while  there  is  some  conflict  of  testimony 
as  to  the  exact  length  of  the  planks,  the  weight  of  the  testimony  is  to  tht 
effect  that  they  were  from  12  to  14  feet  in  length.    The  bridge  had  no 
railing  upon  it,  but  from  the  rail  fence  which  approached  it  from  either 
side  three  or  four  rails  were  run  to  the  bridge.    These  rails  ran  onto  the 
bridge  from  a  foot  and  a  half  to  two  feet,  and  as  far  as  the  second  or 
third  plank.    There  is  some  evidence  that  these  rails  simply  came  upon 
the  ground  before  the  bridge  was  reached,  but  the  weight  of  evidence  is 
to  the  effect  that  they  actually  ran  upon  the  bridge.    Upon  the  night  in 
question  at  about  i  o'clock  the  horse  and  buggy  went  off  the  southerly  side 
of  this  bridge  into  the  stream  below.     From  this  fall  plaintiff  claims  to 
have  sustained  the  injuries  for  which  she  has    recovered  in  this  action. 
Upon  the  trial  at  circuit  she  received  a  verdict  of  $5,000.     This  verdict  the 
trial  court  refused  to  set  aside,  and  from  the  verdict  entered  thereupon  and 
the  order  denying  a  motion  for  a  new  trial  this  appeal  has  been  taken. 

Argued    before    PARKER,    P.    J.,    and    SMITH,    CHASE, 
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defective,  or  that  any  complaint  had  been  made  in  relation  thereto. 

Id. 

Where,  at  the  time  when  the  plaintiff  was  injured  by  reason  of  her 
horse,  on  becoming  frightened,  backing  off  the  side  of  an  approadb  to  a 
bridge  lacking  sufficient  barriers,  the  commissioner  of  highways  had  no 
funds,  and  had  not  been  negligent  in  making  efforts  to  obtain  funds,  there 
exists  no  basis  upon  which  a  liability  can  be  created  against  the  town 
under  section  16  of  the  Highway  Law  making  it  liable  for  all  damages  to 
person  or  property,  sustained  by  reason  of  any  defect  in  its  highways  or 
bridges,  existing  because  of  the  neglect  of  its  highway  officers. 

Id. 

b.  Negligence  of  officer. 

A  commissioner  of  highways,  who  negligently  leaver  a  highway  bridge, 
constructed  by  him,  in  a  dangerous  condition  by  reason  of  his  failure  to 
build  a  sufficient  railing,  is  liable  to  those  injured  without  fault,  ahhough 
sufficient  funds  have  not  been  put  in  his  hands  for  that  purpose. 

Rector   v.  Pierce,  3  T.  &   C.  416. 

The  defense  that  a  highway  commissioner  did  not  have  funds  enough  to 
erect  guardrails  along  the  sides  of  a  bridge  is  unavailable,  when  it  does 
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CHESTER,  and  HOUGHTON,  JJ. 
/.  N.  Vanderlyn  (John  J,  Linson,  of  counsel),  for  appellant. 

John  C.  R.  Taylor,  for  respondent. 

Smith,  J.  No  question  is  raised  upon  the  contributory  negli- 
gence of  the  plaintiff.  The  night  was  very  dark.  It  was  raining. 
She  was  riding  as  the  guest  of  Conklin,  with  whose  n^ligeiice 
she  cannot  be  charged. 

The  negligence  of  defendant's  highway  commissioner,  however, 
we  are  of  opinion  has  not  been  proven.  It  is  perhaps  true  that,  if 
this  bridge  had  been  guarded,  this  accident  would  not  have  hap- 
pened. The  existence  of  this  fact,  however,  is  not  enough  to  im- 
pose liability  upon  the  defendant  town.  The  highway  commis- 
sioner must  have  failed  to  exercise  reasonable  care  in  not  guard- 
ing the  sides  of  this  bridge  before  the  defendant  can  be  charged 

Negligence  of  Highway  Officers  in  Providing  Guards  on  Bridges, — Cont. 


not  appear  that  he  had  obtained  from  the  town  and  used  up  ail  of  the 
moneys  which  the  law  authorized  him  to  ask  for. 

Pelkey  v.  Town  of  Saranac,  67  App.  Div.  337;  73  N.  Y.  Supp.  493. 

Where,  just  after  passing  over  a  small  bridge  or  culvert,  the  horse,  be- 
coming frightened,  jumped  to  the  left  and  went  down  a  declivity  on  that 
side  of  the  road,  causing  a  dog  cart  to  tip  so  as  to  throw  plaintiff  out,  she 
cannot  recover  on  the  theory  that  the  commissioners  of  highways  of  the 
town  were  negligent  in  omitting  to  maintain  a  barrier  along  the  side  of 
the  bridge  and  the  approaches  thereto. 

Waller   v.  Town  of  Hebron,  5  App.  Div.  577;  39  N.  Y.  Supp.  381. 

Evidence  that  at  one  time  the  hind  wheel  of  a  wago«i  had  gone  off  the 
road  on  the  curve  at  the  bridge,  and  on  another  occasion  the  horse  of  a 
man  driving  across  it  fell  over  the  bridge  into  the  cre^k  about  three  feet 
below,  is  not  competent,  when  it  appears  that  plaintiff  had  passed  both 
these  points  before  the  accident  happened. 

Id. 

The  fact  that  a  bridge  twenty-seven  feet  long  and  thirteen  feet  wide  had 
never  had  since  its  erection  any  protection  along  its  sides,  nor  had  any  of 
the  many  similar  bridges  in  the  town,  and  that  they  had  been  in  use  for 
many  years  without  causing  an  accident,  does  not  justify  the  highway 
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with  damages  for  injuries  occasioned  by  the  lack  of  guards.  The;e 
is   considerable  evidence  as  to  whether  this  bridge  was  upon  a 
curve.    Even  if  it  were,  the  curve  was  by  no  means  a  sharp  one. 
The  danger  to  be  apprehended  from  unguarded  sides  of  a  bridge 
or  embankment  upon  a  curve  would  be  from  lack  of  a  railing  upon 
the  outer  edge  of  the  curve,  rather  than  upon  the  inner  side. 
There  is  some  evidence  as  to  the  wheel  tracks  of  this  carriage. 
The  rails  extending  from  the  fence  onto  the  bridge  upon  the 
easterly  side,  from  which  the  carriage  came,  were  undisturbed,  <?o 
that  the  carriage  must  have  entered  upon  the  bridge  at  least  a 
foot  and  a  half  or  two  feet  from  the  edge  of  the  plank.    At  about 
the  third  plank,  however,  the  evidence  would  seem  to  shovv  that 
the  left  carriage  wheel  first  left  the  bridge.     From  this  bridge 
about  ten  feet  is  a  turn  in  the  road  to  the  south,  or  'eft,  as  thev 
were  going.    The  natural  inference  would  seem  to  be  that  eichcr 
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commissioner  in  assuming  that  they  are  safe  and  in  this  respect  in  a  proper 
condition. 

Pelkcy  V.  Town  of  Saranac,  67  App.  Div.  337;  73  N.  Y.  Supp.  493, 

Evidence  that  no  previous  accident  has  occurred  on  the  approach  of  a 
bridge,  not  provided  with  guards,  is  proper  for  the  jury  to  consider  in 
determining  whether  it  is  a  dangerous  place  for  ordinary  travel,  and 
whether  the  accident  is  one  that  could  be  reasonably  anticipated. 

Fox  v.  Union  Turnpike  Co.,  59  App.  Div.  363;  69  N.  Y.  Supp.  551. 

Where  deceased,  while  attempting  to  drive  a  team  of  horses  attached 
to  a  wagon  across  a  bridge  on  a  dark  night,  drove  off  the  side,  the  question 
of  negligence  of  the  highway  commissioner  in  omitting  to  place  a  guard- 
rail or  protecting  barrier  along  the  sides  of  the  bridge,  which  was  about 
twenty-seven  feet  long  and  thirteen  feet  wide  and  was  ten  feet  above  the 
bottom  of  the  stream,  is  one  of  fact  for  the  jury. 

Pelkey  v.  Town  of  Saranac,  ty  App.  Div.  337;  73  N.  Y.  Supp.  493. 
The  commissioner  cannot  be  excused  from  protecting  against  such  an 
accident  on  the  ground  that  it  was  one  not  to  be  expected. 

Id. 
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the  horse  or  the  driver  thought,  in  the  darkness,  that  this  turn 
in  the  road  had  been  reached,  and  that  this  mistake  was  the  cause 
of  the  accident.  It  appears  that  this  town  had  in  it  over  200 
miles  of  highways ;  that  there  were  between  300  and  400  bridges 
upon  which  were  from  three  planks  upwards,  and  as  many  more 
smaller  ones.  The  highway  was  itself  well  defined,  and  .ip(  n 
either  side  there  were  large  rocks  and  stones,  which  would  warn 
the  traveler  in  the  night  time  should  he  get  off  therefrom.  Coming 
up  to  this  bridge,  then,  with  a  well-defined  highway,  with  barriers 
from  the  ends  of  the  rail  fence  alongside  of  the  road  up  onto  the 
bridge  across  a  stream  only  nine  feet  wide  between  the  abutments 
of  the  bridge,  it  would  seem  to  us  to  be  an  unreasonable  rule  to 
hold  the  commissioner  of  highways  personally  liable  for  failure 
to  side-guard  that  bridge.  And  yet,  if  this  town  is  liable  to  ;.ay 
to  this  plaintiff  the  damages  sustained,  the  commissioner  of  high- 

Negugence  of  Highway  Officers  in  Providing  Guards  on  Bridges, — Cent. 

Where  the  approach  to  a  bridge  on  a  much  traveled  road  consists  of  a 
fill  between  retaining  walls,  88  feet  long,  25  feet  wide  at  the  commence- 
ment and  18  feet  wide  at  the  bridge,  at  which  point  it  is  over  10  feet  above 
the  adjoining  lands,  the  question  of  negligence  in  not  providing  railings  is 
for  the  jury. 

Fox  V.  Union  Turnpike  Co.,  59  App.  Div.  363;  69  N.  Y.  Supp.  551. 

The  fact  that  there  are  from  fifty  to  seventy  similar  bridges  in  the  town 
all  requiring  protecting  barriers  and  the  attention  of  the  highway  com- 
missioner as  much  as  the  bridge  in  question  does  not  acquit  him  of  negli- 
gence in  failing  to  place  guards  on  the  sides  of  a  dangerous  bridge,  when 
it  appears  that  for  a  long  time  he  has  had  actual  notice  that  this  bridge 
was  without  a  guardrail  and  for  that  reason  was  unsafe  for  travelers  to 
drive  over  on  a  dark  night. 

Pelkey  v.  Town  of  Saranac,  67  App.  Div.  337;  73  N.  Y.  Supp.  493. 

It  is  a  question  for  the  jury  whether  a  town  is  negligent  in  maintaining 
a  bridge  twelve  feet  wide,  three  feet  above  a  stream,  on  a  level  with  and 
not  in  the  center  of  a  traveled  track  twenty  feet  wide,  with  no  guards  to 
the  bridge  and  with  five  planks  of  the  flooring,  next  beyond  the  third  from 
the  end,  extending  not  so  far  to  one  side  by  six  inches  as  the  first  three. 

Titus  V.  Town  of  New  Scotland,  11  App.  Div.  266;  42  N.  Y.  Supp.  153. 
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ways  is  legally  liable  to  reimburse  the  town  for  these  damages 
paid. 

the  approaches  of  the  bridge  were  properly  safeguarded  by  rails 
extending  from  the  fence  onto  the  bridge,  it  becomes  the  more 
difficult  to  discover  any  legal  ground  for  liability.  To  upheld 
the  verdict  in  this  case  would  practically  be  to  authorize  a  recovery 
in  all  cases  Where  a  traveler  went  over  the  side  of  a  bridge  that 
was  not  guarded,  where  the  bridge  was  only  nine  feet  between 
It  is  probably  impossible  to  reconcile  all  of  the  cases  upon  this 
question.  Each  case  arises  under  circumstances  peculiar  to  itself. 
In  many  of  them  the  courts  have  held  that  the  question  of  negli- 
gence was  for  the  jury  to  determine.  In  some  of  Ihem  the  courts 
have  decided  that  a  preliminary  question  arose  for  the  court  to 
determine,  to  wit,  whether  there  was  sufficient  evidence  of  the 
commissioner's  negligence  to  permit  the  jury  to  pass  tltereupoo. 

Negligence  op  Highway  Officers  in  Providing  Guaws  on  Bridges, — Cont 

Highway  commissioners  are  chargeable  yrith  negligence,  if  they  fail  to 
place  a  guard  at  the  approach  to  a  bridge  which  is  being  repaired. 

Stacy  V.  Town  of  Phelps,  47  Hun,  54;  14  St.  Rep.  177;  27  Week.  EHg. 
547- 

A  plank  removed  from  the  bridge  and  placed  as  a  barricade  so  as  to 
warn  persons  from  driving  upon  it  and  obstruct  their  passage  over  it,  is 
sufficient. 

Lane  v.  Wheeler,  35  Hun,  606. 

They  are  not  required  to  erect  a  barrier  strong  and  high  enough  to  stop 
a  team  of  horses  running  away  without  restraint. 

Stacy  V.  Town  of  Phelps,  47  Hun,  54;  14  St.  Rep.  177;  27  Week.  Dig. 

547- 

Lane  v.  Wheeler,  35  Hun,  606. 

c.  Contributory  negligence  of  plaintiff. 

In  an  action  for  the  death  of  plaintiff's  intestate  caused  by  the  carnage 
in  which  she  was  riding  being  driven  off  a  bridge,  it  cannot  be  chained  as 
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The  case  of  Waller  v.  Town  of  Hebron,  5  App.  Div.  577,  39  N.  Y. 
Supp.  381,  is  a  good  illustration  of  the  class  of  cases  where  the 
court  has  held  that  there  was  not  sufUcient  evidence  upon  which 
to  allow  the  jury  to  find  negligence  of  the  highway  commissioner. 
No  case  is  cited,  and  I  have  been  unable  to  find  any,  where,  upon 
a  bridge  nine  feet  between  abutments,  upon  a  road  straight,  or 
substantially  straight,  the  court  has  allowed  a  recovery  of  dam- 
ages for  negligence  in  not  placing  a  guard  upon  the  sides  thereof. 
When,  in  addition  to  these  facts,  it  appears  that  the  highway  was 
one  from  which  a  traveler  would  not  naturally  depart,  and  that 
abutments  and  the  planking  twelve  feet  wide.  To  this  extent  we 
are  not  prepared  to  go.  We  are  unable  to  find  any  facts  which, 
in  our  judgment,  can  sustain  this  verdict. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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matter  of  law  that  the  driver  was  guilty  of  negligence  per  se  in  under- 
taking the  journey  at  a  time  when  it  was  too  dark  for  him  to  see  the  way, 
or  in  allowing  the  horses  to  take  their  own  course. 

Rector  v.  Pierce,  3  T.  &  C.  416. 

The  question  of  contributory  negligence  is  for  the  jury,  where  a  woman, 
while  riding  up  the  approach  of  a  bridge,  which  was  between  eighteen 
and  twenty-five  feet  wide  and  unprotected  by  guards,  on  a  starlight 
evening  after  nine  o'clock,  in  a  wagon  drawn  by  a  gentle  horse,  with  an 
experienced  driver,  sustained  injuries  in  consequence  of  the  horse  shying 
and  plunging  over  the  side  of  the  approach. 

Fox  V.  Union  Turnpike  Co.,  59  App.  Div.  363;  69  N.  Y.  Supp.  551. 

In  an  action  for  the  death  of  a  man,  who,  with  his  driver,  was  traveling 
along  a  highway  on  a  very  dark  night,  it  appears  that  they  drove  upon  a 
bridge  without  guards,  less  than  half  the  width  of  the  highway  and  off 
the  center  of  the  traveled  track,  but  on  a  level  with  it;  that  the  wagon 
safely  passed  over  the  first  three  planks,  but  in  consequence  of  the  next 
five  being  six  inches  shorter,  the  outer  wheels  of  the  wagon  ran  off  the 
side  of  the  bridge.  Freedom  from  contributory  negligence  is  not  estab- 
lished when  it  is  shown  that  both  had  been  drinking  and  that  the  intestate 
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was  so  drunk  as  to  be  unable  to  remain  upon  the  seat;  that  the  driver 
knew  that  he  was  approaching  a  narrow  bridge  and  had  already  strayed 
from  the  road  several  times,  and  when  he  testifies  that  he  could  not  see 
the  road  and  made  no  effort  to  guide  the  horses,  leaving  that  to  their 
instinct;  that  he  was  not  looking  out  for  the  bridge  particularly;  that  just 
before  he  reached  it  he  was  in  the  ditch  at  the  side  of  the  road  and,  if 
the  horses  had  not  of  their  own  accord  turned  into  the  road,  would  haye 

r 

been  three  feet  to  one  side  of  the  bridge. 

Titus  V.  Town  of  New  Scotland,  90  Hun,  468;  35  N.  Y.  Supp.  97i- 

But  on  a  new  trial  it  was  held  that  the  question  of  the  driver's  con- 
tributory negligence  should  be  submitted  to  the  jury,  where  it  appeared 
that  he  was  looking  out  for  the  bridge  and  drove  slowly,  trusting  to  his 
horses  to  keep  to  the  beaten  track,  but  watching,  and  whenever  he  fdt  his 
wagon  tip  a  little,  pulling  the  horses  back  into  the  beaten  road. 

Titus  V.  Town  of  New  Scotland,  11  App.  Div.  266;  42  N.  Y.  Supp.  152^ 

A  man  found  dead  beneath  a  bridge  having  no  guard  or  railing  will  be 
held  guilty  of  contributory  negligence,  where  it  appears  that  he  started  to 
cross  the  bridge,  after  he  had  been  warned  that  it  was  unsafe,  on  a  dark 
rainy  night,  when  very  much  intoxicated,  and  that  there  was  another 
bridge,  which  he  could  have  crossed,  within  a  few  feet  of  the  one  from 
which  he  fell. 

Wood   v.  Village  of  Andes,  11  Hun,  543. 
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SHERMAN  V.  HAYWARD. 

[98  App.  Div.  254;  90  N.  Y,  Supp.  481.] 

(Supreme  Court,  Appellate  Division,  Second  Department,    November  18, 

1904.) 


Dower — Inchoate  Right — Reaching  Right  by  Creditors'  Bill/ 

Code  Civ.  Proc.  Sec.  1871,  provides  that,  when  an  execution  against 
the  property  of  a  judgment  debtor  has  been  returned  unsatisfied,  the 
creditor  may  maintain  an  action  against  any  person  for  discovery ;  and 


Note. — Inchoate  Right  of  Dower  as  Property. 


a.  Statutory  provisions  in  partition  actions. — ^307. 

b.  In  general. — 308. 

c.  Legislative  power  over. — 316. 

d.  In  partition  actions. — 316. 

e.  In  surplus  moneys  in  foreclosure. — ^317. 

f.  Right  of  damages  for  loss  of. — ^318. 


a.  Statutory  provisions  in  partition  actions. 


Where  it  appears,  that  a  party  to  the  action  has  an  inchoate  right  of 
dower,  ♦  ♦  ♦  ♦  ♦  in  the  property  sold,  the  court  must  fix  the  pro- 
portional value  of  the  right  or  estate,  according  to  the  law  applicable  to 
annuities  and  survivorships  or  set  aside  so  much  of  the  proceeds  of  sale 
to  which  the  contingency  attaches,  and  must  direct  that  proportion  of  the 
proceeds  of  sale  to  be  invested,  secured,  or  paid  over,  in  such  manner  as 
it  deems  best  calculated  to  protect  the  rights  and  interests  of  the  parties. 

Sec.  1570,  Code  of  Civ.  Proc. 
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section  1873  provides  that  final  judgment  in  the  action  must  provice 
for  the  satisfaction  of  the  sum  due  plaintiff  out  of  any  money  or 
thing  in  action  belonging  to  the  judgment  debtor,  or  held  in  trust  for 
him.  Held,  that  a  wife's  inchoate  right  of  dower  cannot  be  reached 
by  a  creditor's  bill. 

Appeal  from  Special  Tcnn,  Kings  County. 

Suit  by  Thomas  H.  Sherman  against  Emma  J.  Hayward.  From 
a  judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 


Argued    before     HIRSCHBERG,     BARTLETT,     WOOD- 
WARD, JENKS,  and  HOOKER,  JJ. 

Horace  Graves,  for  appellant. 

Inchoate  Right  of  Dower  as  Property, — Continued. 


A  married  woman  may  release  to  her  husband  her  inchoate  right  of 
dower,  in  the  property  directed  to  be  sold,  by  a  written  instrument,  duly 
acknowledged  by  her  and  certified,  as  required  by  law  with  respect  to  the 
acknowledgement  of  a  conveyance  to  bar  her  dower ;  which  must  be  filed 
with  the  clerk.  Thereupon,  the  share  of  the  proceeds  of  the  sale,  arising 
from  her  contingent  interest,  must  be  paid  to  her  husband. 

Sec.  1571,  Code  of  Civ.  Proc. 


b.  In  general. 


"The  full  and  uncontrollable  right  of  a  feme  covert  to  her  property  is 
supposed  to  be  secured  by  the  statutes  giving  to  her  the  right  to  enjoy  and 
dispose  of  it. 

"The  inchoate  right  of  dower  of  a  wife  is  property.  Its  value  is  appre- 
ciable, and  can  be  ascertained.'* 

Irving  V.  Campbell,  24  J.  &    S.  224. 
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Hamilton  Anderson,  for  respondent. 

Jenks^  J.  I  am  of  opinion  that  the  defendant's  right  of  dower 
cannot  be  reached  by  a  creditors'  bill.  In  Clifford  v.  Kampfe,  147 
N.  Y.  383,  385,  42  N.  E.  I,  70  St.  Rep.  36,  the  court,  per  haight, 
J.,  say : 


''Dower  accrues  to  the  widow,  and  not  to  the  wife;  and,  until  she  be> 
comes  a  widow,  her  right  is  inchoate  and  contingent  Her  claim  can  only 
become  effective  on  the  death  of  her  husband  and  her  survival.  Being 
inchoate  and  contingent,  her  interest  does  not  amount  to  an  estate  or  title, 
and  yet  she  has  an  interest  which  attaches  to  the  land  as  soon  as  there  is 
a  concurrence  of  marriage  and  seisin.    4  Kent,  Comoi.  50." 


Inchoate  Right  of  Dower  as  Property, — Continued. 


"Whatever  an  inchoate  right  of  dower  may  be,  it  is  not  included  in  the 
kinds  of  property  si^ecified  in  section  i,  chapter  90,  Laws  i860.  Nor  can 
it  come  within  the  provisions  of  section  7  of  that  act  as  amended  hy 
chapter  172,  Laws  1862.  It  is  a  right  which  a  married  woman  has  always 
had;  and  there  is  nothing  in  these  acts  which  has  changed  its  character, 
or  has  made  it  any  more  her  ^le  and  separate  prc^rty  4ian  it  always 


was." 


Kelly  V.  Case,  18  Hun,  472. 

Jones  V.  Fleming,  37  Hun,  227. 

It  is  a  mere  right  arising  out  of  the  marital  relation  which  may  or  may 
not  ripen  into  an  estate. 

Jones  v.  Fleming,  37  Hun,  427. 
It  cannot  t>e  sold  ^  taken  by  creditQH. 
Moore  v.  New  York,  8  N.  Y.  no. 
Jones  V.  Fleming,  37  Hun,  227. 
Tompkins  v.  Fonda,  4  Paige,  448. 
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In  Elmendorf  v.  Lockwood,  57  N.  Y.  322,  324,  the  court,  per 
Earl,  J,,  say : 


"During  the  lifetime  of  the  husband  the  wife  has  an  inchoate  right  of 
dower  in  all  the  lands  of  which  he  becomes  seised.  The  right  is  not  an 
estate  in  the  land,  but  is  a  mere  contingent  interest  which  attaches  to  the 
land  as  soon  as  there  is  the  concurrence  of  marriage  and  seisin.  This 
interest  becomes  fixed  and  certain  upon  the  death  of  the  husband,  his  wife 
surviving,  and  after  assignment  of  the  dower  becomes  a  freehold  estate  in 
land." 

In  Wait  V.  Wait,  4  N.  Y.  95, 99,  the  court,  per  Harris,  J.,  say: 
Inchoate  Right  of  Dower  as  Property, — Continued. 


An  inchoate  right  of  dower  can  not  be  assigned  either  absolutely  or  \if 
way  of  mortgage. 

Marvin  v.  Smith,  46  N.  Y.  571. 

It  is  not  an  estate  but  a  mere  contingent  claim. 

Moore  v.  New  York,  8  N.  Y.  no. 

An  inchoate  right  of  dower  during  the  life  of  the  husband  is  a  subsisting 
interest,  which  entitles  her  to  redeem  mortgaged  premises  from  a  fore- 
closure in  which  she  was  ncft  served  with  process. 

Taggart  v.  Rogers,  49  Hun,  265;   17  St  Rep.  646;   i  N.  Y.  Supp.  goo. 

It  exists  not  as  a  part  of  the  marriage  contract,  but  as  a  positive  insti- 
tution of  law  incident  to  the  marriage  relation. 

Moore  v.  New  York,  8  N.  Y.  no. 

An  inchoate  right  of  dower  is  a  valuable^  subsisting,  separate  and  dis- 
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it  (1 


'Dower/  says  Kent,  *is  a  title  inchoate  and  not  consummate  until  the 
death  of  the  husband,  but  it  is  an  interest  which  attaches  on  the  land  as 
soon  as  there  is  the  concurrence  of  marriage  and  seisin/  4  Kent,  50.  It 
may  be  compared  to  a  life  estate  vested  in  one  person,  to  take  effect  only 
in  case  he  survives  another.  The  right  to  enjoy  the  estate  is  but  a  pos- 
sibility. He  may  and  he  may  not  survive.  If  he  do  survive,  the  right 
becomes  perfect" 

In  Randall  v.  Kreiger,  23  Wall.  137,  148,  23  L.  Ed.  124,  the 
court  say : 

"During  the  life  of  the  husband  the  right  is  a  mere  expectancy  or  pos- 
sibility.   In  that  condition  of  things,  the  lawmaking  power  may  deal  with 


Inchoate  Right  of  Dower  as  Property, — Continued. 

tinct  interest  which  is  entitled  to  protection  and  for  which  the  wife  may 
maintain  a  separate  action. 

Simar  v.  Canaday,  53  N.  Y.  298;  13  Am.  Rep.  523. 

Mills  V.  Van  Voorhies,  20  N.  Y.  412;  10  Abb.  Pr.  152. 

Jackson  v.  Edwards,  7  Paige,  386. 

Babcock  v.  Babcock,  53  How.  Pr.  97. 

Taggart  v.  Rogers,  49  Hun,  265;   17  St.  Rep.  646;    i  N.  Y.  Supp.  goo. 

Emigrant  Inndustrial  Sav.  Bank  v.  Regan,  41  App.  Div.  523;  58  N.  Y. 
Supp.  693. 

In  Moore  v.  New  York,  8  N.  Y.  no,  an  action  was  brought  against  the 
city  to  recover  dower  of  certain  lands  in  the  city  of  New  York  of  which 
her  husband  was  seized  in  fee  during  her  coverture.  The  lands  were 
taken  by  condemnation  proceedings.  Subsequent  to  his  death  the  wife 
brought  the  action.  The  defendant  resisted  on  the  ground  that  by  virtue 
of  the  proceedings  under  the  statute  the  corporation  obtained  an  absolute 
title  to  the  lands  divested  of  any  right  of  dower.  The  trial  court  decided 
that  the  plaintiff  was  entitled  to  recover  her  dower  in  the  lands  from  the 
time  it  had  been  demanded  The  Court  of  Appeals  reversed  the  decision 
of  the  trial  court. 

In  referring  to  the  inchoate  right  of  dower,  the  court  says:  "Such  a 
possibility  may  be  released,  but  it  is  not,  it  is  believed,  the  subject  of 
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it  as  may  be  deemed  proper.  It  is  not  a  natural  right.  It  is  wholly  given 
by  law,  and  the  power  that  gave  it  may  increase,  diminish,  or  otherwise 
alter  it,  or  wholly  take  it  away.  It  is  upon  the  same  footing  with  the 
expectancy  of  heirs,  apparent  or  presumptive,  before  the  death  of  the  an- 
cestor. Until  that  event  occurs,  the  law  of  descent  and  distribution  may 
be  molded  according  to  the  will  of  the  Legislature." 

It  is  true  that  the  courts  have  held  that  this  inchoate  right  is  a 
"valuable,  subsisting,  separate,  and  distinct  interest,"  but  this  has 
been  to  afford  protection  and  preservation.  Clifford  v.  Kampfe, 
147  N.  Y.  383 ;  42  N.  E.  I ;  70  St.  Rep.  36,  and  j^uthorities  cited; 
Simar  v.  Canaday,  53  N.  Y.  298,  305,  13  Am.  Rep.  523.  But  I  am 
cited  to  no  precedent,  and  I  find  none,  that  adjudges  that  such 
inchoate  right  is  subject  to  a  creditors'  suit.  Nor  do  I  see  any 
cogent  reason  why  this  court  should  make  a  precedent  which 
recognizes  this  interest  as  subject  to  such  an  action.  A  mere 
contingent  right  which  is  but  a  bare  possibility  is  not  subject  to  a 

Inchoate  Right  of  Dower  as  Property, — Continued. 

grant  or  assignment,  nor  is  'it  in  any  sense  an  interest  in  real 
estate.  ♦  ♦  ♦  ♦  Under  these  circumstances  the  legislature  had  the 
power,  which  I  think  they  have  rightfully  exercised,  to  direct  that  the 
value  of  the  entire  fee  should  be  paid  to  the  husband;  and  that  the  cor- 
poration by  such  payment,  in  pursuance  of  the  statute,  has  acquired  an 
indefeasable  title  to  the  premises.'* 

The  subsequent  case  of  the  Matter  of  New  York  and  Brooklyn  Bridge, 
75  Hun,  558;  59  St.  Rep.  613,  27  N.  Y.  Supp.  597,  affirmed  in  143  N.  Y. 
640;  37  N.  E.  823,  without  opinion  was  a  proceeding  for  acquisition  of 
real  property  by  right  of  eminent  domain.  The  fee  of  the  property  was 
in  the  husband.  The  wife  was  made  a  party  to  the  proceedings.  The 
judgment  provided,  upon  application  of  the  wife,  that  one  third  of  thi 
damages  awarded  be  paid  into  court  to  abide  further  order.  The  husband 
made  application  to  the  court  for  the  payment  of  this  sum  to  him.  The 
wife  opposed  this  application,  and  demanded  that  the  money  be  invested 
during  the  lifetime  of  the  husband,  and  that  her  inchoate  right  of  dower 
be  recognized  and  protected. 

It'  was  held  that  the  wife  was  entitled  to  have  her  dower  right  in  the 
fund  settled  in  accordance  with  the  table  of  life  annuities. 

In  the  last  case  the  court  in  an  effort  to  distinguish  it  from  the  case  of 
Moore   v.  New  York,  8  N.  Y.  no,  quotes  from  the  opinion  in  Simar  v. 
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creditors'  action.  Smith  v.  Kearney,  2  Barb.  Ch.  533,  is  applic- 
able.   A  paragraph  of  the  headnote  says : 

"The  contingent  right  which  a  person  has  in  the  estate  of  another,  aris- 
ing from  the  chance  that  he  may  be  entitled  to  a  share  in  such  estate,  as 
one  of  the  next  of  kin  of  the  owner  thereof,  should  he  outlive  him,  is 
only  a  bare  possibility,  unaccompanied  by  any  interest,  during  the  life  of 
such  owner;  and  it  cannot  be  reached  by  a  creditor's  bill." 

I  have  noted  supra  that  the  Supreme  Court  of  the  United  States, 
in  Randall  v.  Kreiger,  supra,  and  the  Court  of  Appeals  in  Wait  v. 
Wait,  4  N.  Y.  95,  have  compared  such  interests  as  analogous  to 
the  estate  referred  to  in  Smith  v.  Kearney.  The  action  can  only 
reach  property  belonging  to,  or  things  in  action  due  to,  the  debtor,, 
or  held  in  trust  for  him.    Niver  v.  Crane,  98  N.  Y.  40. 

The  learned  counsel  for  the  appellant  insists  that  the  right  is 
subject  to  this  action  for  the  reason  that  it  is  a  chose  in  action,  and 

Inchoate  'Right  of  Dower  as  Property, — Continued. 

Canaday,  53  N.  Y.  298,  304,  13  Am.  Rep.  523,  as  follows:  "We  think  that 
it  must  be  considered  as  settled  in  this  state,  notwithstanding  Moore  v. 
N^ew  York,  and  some  dicta  in  other  cases,  that  as  between  a  wife  and 
any  other  than  the  state  or  its  delegates  or  agents,  exe^'cising  the  right  of 
en^inent  domain,  an  inchoate  right  of  dower  in  lands  is  a  subsisting  and 
valuable  interest  which  will  be  protected,  and  preserved  to  her,  and  that 
she  has  a  right  of  action  to  that  end,"  and  then  proceeds  to  say, — "This 
limitation  of  the  Moore  case  materially  circumscribes  its  operation  and 
leaves  it  to  stand  as  an  authority  only  as  between  the  wife  and  the  state 
and  its  delegates." 

Where  real  property  belonging  to  a  married  man  is  taken  during  cover- 
ture by  the  exercise  of  eminent  domain,  as  between  husband  and  wife,  her 
inchoate  right  must  be  recognized  and  protected ;  and  where  an  award  was 
made  to  the  husband  and  paid  to  him,  it  was  held  that  he  would  be  com- 
pelled to  make  restitution  to  the  extent  of  such  dower  right. 

Matter  of  New  York  &  Brooklyn  Bridge,  89  Hun,  219;  68  St  Rep.  837; 
34  N.  Y.  Supp.  1002. 

The  inchoate  rights  of  the  wife  are  as  much  entitled  to  protection  as  the 
vested  rights  of  the  widow.  Neither  can  be  impaired  by  any  judicial  pro- 
ceeding to  which  she  is  not  made  a  party. 

Mills  V.  Van  Voorhis,  20  N.  Y.  412,  420. 
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therefore  within  the  purview  of  sections  1871  and  1873  ^^  ^'^^ 
Code  of  Civil  Procedure.  He  chiefly  relies  upon  an  expression 
in  the  opinion  of  Ruger,  C.  J.,  in  Witthaus  v.  Schack,  105  N.  Y. 
332,  II  N.  E.  649,  which  is  as  follows: 

"The  settled  theory  of  the  law  as  to  the  nature  of  an  inchoate  right  of 
dower  is  that  it  is  not  an  estate  or  interest  in  land  at  all,  but  is  a  con- 
tingent claim  arising  not  out  of  contract,  but  as  an  institution  of  law. 
constituting  a  mere  chose  in  action,  incapable  of  transfer  by  grant  or  con- 
veyance, but  susceptible  only,  during  its  Inchoate  state,  of  extingfuishmenL** 

I  think  that  the  learned  judge  by  this  expression  did  not  intend 
to  define  this  inchoate  right  as  a  chose  in  action,  but  simply  used 
it,  currente  calamp,  as  a  descriptive  term.  Indeed,  in  the  same 
paragraph  of  that  opinion  he  quotes  with  approval  from  the  opin- 
ion of  Gardiner,  J.,  in  Moore  v.  New  York,  8  N.  Y.  no,  59  Am. 
Dec.  473 : 

Inchoate  Right  op  Dower  as  Property, — Continued. 


A  release  by  a  wife  of  her  inchoate  right  of  dower  in  the  lands  of  her 
husband  is  a  good  consideration  for  his  payment,  or  his  promise  to  pay,  to 
her,  a  part  of  the  proceeds  of  a  sale. 

Doty   V.  Baker,  11  Hun,  222. 

But  as  against  creditors  of  her  husband,  whose  debts  existed  at  the 
time,  he  being  insolvent,  she  will  not  be  permitted  to  take  or  retain  more 
than  the  actual  value  of  her  inchoate  right  as  ascertained  by  the  rule  laid 
down  in  Jackson   v.  Edwards,  7  Paige,  408. 

Doty   V.  Baker,  11  Hun,  222. 

A  promissory  note  given  by  a  husband  to  his  wife  in  consideration  of 
releasing  her  inchoate  right  of  dower  is  enforceable  to  the  extent  of  the 
value  of  her  dower. 

Kelley   v.  Case,  18  Hun,  472. 

Where  a  receiver,  appointed  in  proceedings  supplementary  to  execution, 
brings  an  action  to  set  aside  as  fraudulent  a  conveyance  made  by  a  hus- 
band to  his  wife,  and  obtains  a  judgment  therein  directing  a  sale  of  the 
land,  such  sale  must  be  made  subject  to  the  wife's  inchoate  right  of  dower. 
The  court  has  no  authority  to  direct  the  payment  to  the  wife  of  the  esti- 
mated value  of  her  inchoate  right  of  dower  in  lieu  thereof. 

Lowry  v.  Smith,  9  Hun,  514. 
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"Before  assignment  of  dower,  the  widow  has  no  estate,  T)ut  a  mere  right 
in  action,  or  claim  which  cannot  be  sold  on  execution.  *  *  *  If  this  is 
the  true  character  of  the  right  of  the  widow  prior  to  the  assignment,  that 
of  a  wife  must  be  a  right  to  a  claim  for  dower,  contingent  upon  her  sur- 
viving her  husband.  Such  a  possibility  may  be  released,  but  it  is  not,  it  is 
believed,  the  subject  of  grant  or  assignment,  nor  13  it  in  any  sense  an  in- 
terest in  real  estate." 

The  learned  judge  thus  fully  recognizes  that  the  right  of  a 
wife  is  but  a  contingent  right,  a  possibility;  and  it  is  not  to  be 
credited  that  he  intended  to  place  a  mere  contingent  right,  a  mere 
possibility,  among  choses  in  action,  and  in  the  same  category 
with  the  right  of  a  widow  before  assignment,  which  right  he 
recognizes  as  a  chose  in  action. 

The  term  "chose  in  action,"  as  defined  by  courts  and  law 
writers,  implies  a  right  to  possession  which  may  be  demanded  by 
action.    Gillet  v.  Fairchild,  4  Denio,  80;  Williams  on  Executors, 

Inchoate  Right  of  Dower  as  Property, — Continued. 

The  value  of  a  wife's  contingent  dower  right  may  be  invested  to  accu- 
mulate for  her  benefit,  during  the  lives  of  herself  and  her  husband. 

Jackson   v.  Edwards,  7  Paige,  386. 

It  may  be  released  to  the  grantee  of  the  husband  by  a  proper  conveyance 
executed  and  acknowledged  in  the  form  prescribed  by  statute,  but  the 
right  cannot  be  transferred  to  a  stranger,  or  to  one  to  whom  the  wife 
does  not  stand  in  privity. 

Marvin   v.  Smith,  46  N.  Y.  571. 

A  wife  who  has  procured  an  absolute  divorce  in  this  state  can  release 
her  inchoate  right  of  dower  directly  to  her  former  husband,  he  being  the 
holder  of  the  title  to  the  real  property. 

Savage   v.  Crill,  19  Hun,  4. 

"Strictly  speaking,  the  wife  has  no  estate  or  interest  in  the  lands  of  her 
husband,  during  his  life,  which  is  capable  of  being  mortgaged  or  pledged 
for  the  pa3mient  of  his  debt." 

Hawley  v.  Bradford,  9  Paige,  200. 

"The  release  of  an  inchoate  right  of  dower  which  a  married  woman 
makes  by  joining  in  a  conveyance  with  her  husband,  operates  against  her 
only  by  estoppel." 

Malloney   v.  Horan,  49  N.  Y.  iii;    12  Abb.  N.  S.  289. 

Where  a  wife  joins  with  her  husband  in  a  conveyance  and  the  convey- 
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vol.  2,  p.  I ;  Winfield,  Adjudged  Words  &  Phrases,  citing  Ramsey 
V.  Gould,  57  Barb.  398,  408,  8  Abb.  N.  S.  174;  39  How.  62.  In 
Streever  v.  Birch,  62  Hun,  298,  302,  17  N.  Y.  Supp.  195,  the 
court  say : 


"Then  what  are  things  in  action  or  choses  in  action?  'Rights  to  receive 
or  to  recover  a  debt,  or  money  or  damages  for  breach  of  contract  or  for 
tort  connected  with  contract.*  Bouvier's  Law  Diet.,  under  'Property*  and 
'Choses  in  Action.'  If  we  turn  to  the  Code  (section  3343)  for  definitions 
of  its  own  use  of  the  words,  we  find:  *An  injury  to  property  b  an  actioo- 
able  act  whereby  the  estate  of  another  is  lesscncd,other  than  a  personal 
injury  or  the  breach  of  a  contract.'  'The  word  property  includes  real  and 
personal  property.'  'The  words  personal  property  include  money,  chattels, 
things  in  action  and  evidences  of  deb^'  Certainly  the  plaintiff  was  net 
injured  as  to  any  property  in  possession.  Was  he  injured  as  to  any  chose 
in  action?    Not  unless  he  had  a  legal  claim,  and  he  had  none.** 


Inchoate  Right  of  Dower  as  Pjhoperty, — Continued. 

ance  is  cancelled,  or  is  void,  or  is  set  aside  as  fraudulent  as  against  the 
creditors  of  her  husband,  the  release  of  dower  does  not,  after  that,  operate 
against  the  wife,  and  she  is  again  clothed  with  the  right  which  she  bad 
released. 

Malloney  v.  Horan,  49  N.  Y.  iii;   X2  Abb.  N.  S,  389. 

People   v.  Knickerbocker  Life  Ins.  Co.,  66  How.  Pr.  115. 

c.  Legislative  power  over. 

In  Jourdan  v.  Haran,  24  J-  &  S.  185,  18  St.  Rep.  858 ;  3  N.  Y.  Supp.  $Ah 
the  court  says :  "The  question  has  been  raised  in  several  of  the^  states 
how  far  the  legislature  can,  by  legislative  action,  affect  an  inchoate  right 
of  dower,  during  the  coverture  of  the  parties,  and  the  weight  of  authority 
upon  it  appears  to  be  that,  if  done  by  general  law  and  without  directly 
acting  upon  the  status  of  marriage,  the  legislature  has  the  power  to  change 
or  abrogate  the  right  as  a  right  of  property,  and  that  it  is  the  law,  as  it 
exists  at  the  time  of  the  husband's  death,  which  determines  the  widow's 
right  to  dower." 

d.  In  partition  actions. 

In  a  partition  suit  the  present  value  of  a  contingent  or  inchoate  right  of 
dower  of  a  married  woman  was  ascertained  under  a  decree  pursuant  to 
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It  is  true  that  the  term  does  not  necessarily  imply  a  present 
right  of  action.  Haskell  v.  Blair,  3  Cush.  534.  But  it  is  not  ap- 
plicable to  a  right  which  in  itself  is  but  a  possibility  or  con- 
tingency, at  least  in  the  sense  in  which  it  is  used  in  the  sections 
of  the  Code  under  consideration. 

In  Hammond  v.  Pennock,  61  N.  Y.  145,  158,  I>wight,  C.  says: 

"It  is  an  elementary  rule  of  law  that  the  wife  has  no  estate  in  the  land, 
nor  any  interest  in  real  estate,  nor  property  of  which  value  can  be  predi- 
cated. Moore  v.  New  York,  8  N.  Y.  no,  59  Am.  Dec.  473.  She  has  not 
even  a  chose  in  action,  and  cannot  protect  the  land  in  any  way  from  waste 
and  deterioration  either  by  her  husband  or  his  alienee.  Her  interest  is  a 
mere  incident  to  that  of  her  husband.  Whatever  may  defeat  that  ab  initio 
destroys  her  claim.    Tudor's  Gas.  44;  2  Crabb,  Real  Prop.  165." 

Washburn  on  Real  Property  (5th  Ed.)  vol.  i,  at  p.  312,  says: 
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the  act  of  April  28,  1840.  This  act  was  substantially  the  same  as  the 
present  Code  provision. 

It  was  held  that  the  value  thus  ascertained  represented  the  present  worth 
of  the  woman's  dower  right  in  the  premises,  and  the  sum  paid  or  reserved 
in  respect  to  the  same,  was  her  absolute  property,  without  condition  or 
-contingency. 

Bartlett  v.  Van  Zandt,  4  Sandf.  Ch.  396. 

e.  In  surplus  moneys  in  foreclosure. 

The  claim  of  the  wife  of  the  mortgagor,  who  joined  in  the  execution  of 
the  mortgage,  upon  the  surplus  moneys  arising  on  foreclosure  for  the 
value  of  her  inchoate  right  of  dower  is  superior  to  the  claims  of  judgment- 
-creditors  of  the  mortgagor,  notwithstanding  a  provision  in  the  mortgage 
for  the  return  of  the  surplus,  if  any,  to  the  mortgagor,  his  heirs  or  assigns. 

N.  Y.  Life  Ins.  Co.  v.  New  York,  19  Abb.  N.  C.  92,  103. 

The  wife's  inchoate  right  of  dower  follows  the  surplus  moneys,  raised 
by  sale  in  virtue  of  the  power  of  sale  in  a  mortgage  executed  by  her,  and 
will  be  protected  against  the  claims  of  her  husband's  creditors  by  directing 
one  third  of  such  surplus  moneys  to  be  invested  and  the  interest  only  to 
be  paid  to  the  creditors  during  the  joint  lives  of  husband  and  wife. 

Vartie   v.  Underwood,  18  Barb.  561. 
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"It  is  an  elementary  rule  of  law  that  the  wife  has  no  estate  in  the  land, 
except  by  deed  in  which  her  husband  joins,  and  then  it  is  only  in  the  way 
of  estoppel,  for  her  deed,  even  of  grant,  does  not  pass  any  title  to  tht 
estate.  She  has  not,  in  this  stage  of  her  right,  even  a  chose  in  action  in 
respect  to  the  estate;  nor  can  she  protect  it  in  any  way  from  waste  or 
deterioration  by  her  husband  or  his  alienee ;  nor  is  her  right  at  law  in  any 
sense  an  interest  in  real  estate,  nor  property  of  which  value  can  be  predi- 
cated. She  cannot  convey  it,  nor  is  it  a  thing  to  be  assigned  by  her  during 
the  life  of  the  husband." 

The  term  *'chose  in  action"  is  properly  applied  to  the  widow's 
right  to  dower,  which  is  consummate.  Thus,  in  Aikman  v.  Har- 
sell,  98  N.  Y.  186,  the  court,  per  Millar,  J.,  say : 

"The  right  of  a  widow  to  dower  until  it  is  assigned  is  a  mere  chose  in 
action,  which  is  not  the  subject  of  a  sale  upon  execution  at  law,  and 
before  assignment  or  admeasurement  is  only  a  claim."    Citing  authorities. 


Inchoate  Right  op  Dower  as  Property, — Continued. 

Where  there  are  surplus  moneys  in  court  arising  from  the  sale  of  the 
mortgaged  premises,  the  wife  is  entitled  as  against  judgment-creditors,  to 
have  one  third  of  the  amount  invested  for  the  benefit  and  kept  invested 
during  the  joint  lives  of  herself  and  her  husband,  and  during  her  own  life 
in  case  of  her  surviving  her  husband. 

Denton  v.  Nanny,  8  Barb.  618. 

Blydenburgh  v.  Northrop,  13  How.  Pr.  289. 

She  is  entitled  to  have  her  dower  in  such  surplus  free  from  any  charge 
for  costs  as  between  her  and  the  creditors  of  her  husband. 

Hawley  v.  Bradford,  9  Paige,  200. 

A  woman,  who  has  an  inchoate  right  of  dower  in  surplus  moneys  in 
foreclosure,  can  only  demand  that  one-third  thereof  be  invested  during  the 
joint  lives  of  herself  and  of  her  husband,  and  also  during  her  own  HM 
should  she  survive  him  and  become  entitled  to  the  income.  There  is  no 
provision  of  law  by  which  she  can  be  presently  awarded  a  gross  sum  for 
such  a  right. 

Citizens*  Sav.  Bank  v.  Mooney,  26  Misc.  67;   56  N.  Y.  Supp.  S4& 

f.  Right  to  damages  for  loss  of. 

Where  a  wife  is  fraudulently  induced  by  her  husband  to  join  in  a  con- 
veyance of  certain  real  estate  to  be  given  in  exchange  for  other  real  estate 
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In  Tompkins  v.  Fonda,  4  Paige,  448,  the  chancellor  says : 

"At  law,  the  widow's  right  of  dower,  previous  to  an  assignment  thereof, 
is  not  an  estate  or  freehold  in  the  lands  of  her  deceased  husband,  but  is  a 
mere  right  or  chose  in  action.  She  has  not,  therefore,  such  an  interest  in 
the  land  as  can  be  sold  on  execution."  And  again:  "The  right  of  dower 
of  the  defendant  in  this  case  is  such  an  interest  as  may  be  reached  by  the 
aid  of  this  court,  and  applied  to  the  satisfaction  of  the  complainant's  judg- 
ment. Indeed,  the  term  'things  in  action,'  as  used  in  the  statute  (2  R.  S. 
[ist  Ed.]  Part  3,c.  i,  tit.  2,  p.  174,  Sec.  39),  embraces  this  very  case,  as 
the  widow's  right  of  dower  before  assignment  is  not  an  estate  in  her,  but 
is  properly  a  chose  in  action.  Jacob's  Law  Diet.  tits.  'Choses  Termes  de  la 
Ley,'  *Chose  in  Action.'" 

See,  too,  Stewart  v.  McMartin,  5  Barb.  438,  446;  Andrews  v. 
Andrews,  14  N.  J.  Law,  141. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 

Inchoate  Right  of  Dower  as  Property, — Continued. 

of  the  same  value  by  representing  to  her  that  she  would  obtain  the  same 
right  of  dower  in  the  latter  as  she  had  in  what  was  conveyed,  and  he 
caused  the  land  taken  in  exchatlge  to  be  conveyed  to  his  sister,  who  knew 
nothing  of  the  exchange  of  the  conveyance  being  made  to  her,  it  was  held 
that  the  wife  could  maintain  either  an  action  at  law  to  recover  as  damages 
for  the  fraud  the  present  value  of  her  inchoate  right  of  dower,  or  in  equity 
to  have  a  resulting  trust  in  the  land  conveyed  to  the  sister  declared  in  her  • 
favor  to  the  extent  of  the  present  value  of  her  inchoate  right  of  dower. 

Douglas   V.  Douglas,  11  Hun,  406. 

'  In  a  case  where  the  husband  and  wife  were  induced  by  false  represen- 
tations to  join  in  a  deed  of  certain  property  owned  by  the  husband,  it  was 
held  that  the  wife  had  a  cause  of  action  for  damages,  because  of  the  loss 
of  her  inchoate  right  of  dower,  against  the  fraudulent  vendee. 

Simar  v.  Canaday,  53  N.  Y.  298;    13  Am.  Rep.  523. 

The  wife  can  maintain  an  action  in  equity,  in  the  lifetime  of  her  husband 
to  cancel  of  record,  so  far  as  she  is  concerned,  a  deed  of  her  husband 
purporting  to  be  executed  also  by  her,  on  the  ground  that  so  far  as  the 
deed  purports  to  be  signed  by  her  it  is  a  forgery. 

Clifford   V.  Kampfe,  147  N.  Y.  383;   42  N.  E.  i ;    70  St.  Rep.  36. 
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MORAN  V.  CITY  OF  NEW  YORK. 

I98  App,  Div.  301;  90  N.  Y.  Supp.  596.1 

{Supreme  Court,  Appellate  Division,  Second  Department.    November  18, 

1904.) 

1.  Municipal  Corporations — Defective  Crosswalks — Snow  and  Ice. 

The  walk  in  front  of  an  alleyway  is  a  crosswalk,  and  hence  a  city 
ordinance  requiring  persons  to  remove  snow  and  ice  from  a  sidewalk 
in  front  of  premises  owned  or  occupied  by  them  within  four  hours 
after  the  fall  thereon  has  no  application  thereto. 

2.  Same — Negligence. 

A  city  whose  duty  it  is  to  keep  the  crosswalks  free  from  snow  and 


Note. — Liability  of  Municipality  for  Injuries  to  Pedestrians  by  Ice  oi 

SUow  ON  Sidewalk. 

a.  Walks  on  city  property. — ^320. 

b.  Walks  in  front  of  private  premises. — 322. 

1.  When  liable.— ^2. 

2.  When  not  liable. — ^325. 

c.  Notice, — ^329. 


a.  Walks  on  city  property. 


A  city  cannot  be  held  liable  for  injuries  sustained  on  the  walks  of  a 
public  building  without  proof  of  actual  or  constructive  notice,  notwith- 
standing an  ordinance  requiring  the  removal  of  snow  by  abutting  owners, 
and  the  mere  fact  of  ownership  by  the  city  raises  no  presumption  of  notice. 

Heintze  v.  New  York,  18  J.  &   S.  295. 

Where  drippings  from  the  eaves  of  the  town  hall,  which  had  continued 
for  three  or  four  years  prior  to  the  accident,  formed  a  ridge  of  ice  from 
one  to  three  inches  thick  on  the  sidewalk,  which  remained  ten  freezing 
days  before  plaintiff  slipped  thereon,  the  question  of  the  village's  negli- 
gence should  have  been  submitted  to  the  jury. 

Morris  v.  Village  of  Saratoga  Springs,  55  App.  Div.  263;  66  N.  V. 
Supp.  821. 
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ice  is  not  liable  for  an  injury  because  of  the  slippery  condition  of  the 
crosswalk  resulting  from  a  fall  of  10  inches  of  snow  followed  by  sleet 
and  rain,  and  the  falling  of  temperature,  which  remained  below  the 
freezing  point  until  after  the  accident,  which  occurred  48  hours  after 
the  close  of  the  storm. 

Appeal  from  Special  Term. 

Action  for  personal  injuries  by  Anastasia  Moran  against  the 
city  of  New  York.  From  a  judgment  entered  on  an  order  dis- 
missing plaintiff's  complaint  at  the  close  of  the  case,  plaintiff  ap- 
peals.   AMrmed, 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

LiAaiLiTY  OF  MuNiapAUTY  FOR  Inji^ries  to  Pedestrians  by  Ice  or  Snow 

ON  Sidewalk^ — Continued. 


A  finding  that  a  city  is  liable  for  injuries  received  from  a  fall  on  a  walk 
in  front  of  a  high  school  is  supported  by  evidence  that  the  walk  had  for 
about  two  weeks  been  covered  to  a  depth  of  five  inches  with  an  accumu- 
lation of  ioe  and  snow,  which  was  higher  in  the  center  than  upon  the 
sides,  and  that  the  entire  width  of  the  walk  was  in  an  \cy  condition,  so 
that  it  was  difficult  to  pass  over  it  without  slipping. 

Walsh  V.  Buffalo,  17  App.  Div.  113;  44  N.  Y.  Supp.  942. 

A  city  is  not  liable  for  injuries  caused  by  its  failure  to  remove  snow 
and  ice  from  a  street  crossing  within  four  days  after  it  had  fallen  and 
formed,  during  which  time  it  remained  frozen  to  the  pavement  so  fast 
that  its  removal  was  practically  impossible. 

Staley  v.  New  York,  37  App.  Div.  598;  56  N.  Y.  Supp.  237. 

A  village  is  not  negligent,  because,  during  a  period  of  frequent  snow 
storms  and  of  very  cold  weather,  it  fails  to  keep  the  snow  and  ice  on  a 
crosswalk  in  a  perfectly  smooth  condition,  or  because  it  fails  to  keep  the 
surface  of  the  crosswalk  exposed  at  a  time  when  the  snow  in  the  street  is 
so  deep  that  such  operation  would  render  it  practically  impassible  for 
vehicles. 

O'Shaughnessey  v.  Village  of  Middleport,  93  App.  Div.  93;  86  N.  Y. 
Supp.  944. 
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James  C,  Cropscy,  (F.  W.  Catlin,  on  the  brief),  for  appellant 

James  D.  Bell  (James  IV.  Covert,  on  the  brief),  for  respondent. 

Woodward,  J.  The  plaintiff  was  injured  by  a  fall  upon  what 
was  alleged  to  be  an  accumulation  of  snow  and  ice  on  the  sid^ 
walk  of  Columbia  street,  in  the  borough  of  Brooklyn,  but  this  is 
hot  quite  accurate,  for  the  plaintiff  was  injured  in  front  of  an 
alleyway,  and  the  walk  at  that  point  is  rather  a  crosswalk  than  a 
sidewalk,  and  the  ordinance  of  the  former  city  of  Brooklyn  in 
evidence  in  this  case  relates  solely  to  the  duty  of  persons  to  see 
to  it  that  no  snow  or  ice  shall  be  permitted  to  "remain  on  the  sid^ 
walk  and  gutter  in  front  of  any  house,  building,  or  lot  occupied 
by  him,  or  of  any  unoccupied  house,  building  or  lot  owned  by  him, 
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b.  Walks  in  front  of  private  premises. 
I.  When  liable. 

When  the  ice  is  not  in  one  sheet  or  of  recent  formation  or  the  icy  ood- 
dition  general,  but  the  accumulation  is  local  and  has  been  so  long  continocd 
that  notice  to  the  city  may  be  presumed,  it  is  liable. 

Ney  y.  Troy,  20  St.  Rep.  321. 

Masters  v.  Troy,  50  Hun,  485;  3  N.  Y.  Supp.  450. 

The  question  as  to  the  negligence  of  a  ipunicipality  should  be  submitted 
to  the  jury,  when  the  evidence  shows  that,  in  violation  of  an  ordinance 
requiring  the  bureau  of  streets  to  clean  walks  upon  failure  of  adjacent 
owners  to  do  so,  an  accumulation  of  ice  and  snow  at  least  nine  inches  in 
thickness  had  been  permitted  to  remain  upon  the  sidewalk,  where  plaintiff 
slipped  and  fell,  for  about  two  weeks,  although  snow  had  fallen  on  nine 
days  during  that  period  and  the  city  knew  of  its  tendency  to  drift  on  the 
walk  in  question. 

Mcpherson  v.  Buffalo,  13  App.  Div.  502;  43  N.  Y.  Supp.  658. 

Where  a  sidewalk  was  icy,  slanting,  uneven,  with  hills  or  hummocks  of 
ice  two  or  more  inches  high,  upon  one  of  which  plaintiff  slipped,  and  such 
icy  condition  had  existed  practically  all  winter,  and  most  of  the  ice  had 
accumulated  more  than  ten  days  before  the  accident,  the  city  is  guilty  of 
negligence  in  permitting  the  walk  to  remain  in  such  dangerous  condition. 

Klaus  v.  Buffalo,  86  App.  Div.  221 ;  83  N.  Y.  Supp.  620. 


NEW  YORK  ANNOTATED  CASES.  323 

1904]  Moran  v.  City  of  New  York. 

more  than  four  hours  after  the  fall  thereof."  It  has  no  relation 
to  the  duty  of  the  city  in  respect  to  its  crosswalks,  and  it  must  be 
assumed,  therefore,  that  this  duty  is  merely  to  exercise  reasonable 
care  to  keep  the  streets  and  crosswalks  in  a  reasonably  safe  con- 
dition for  the  use  for  which  they  were  intended.  The  ordinance, 
though  appearing  in  evidence,  has  no  bearing  upon  the  duty  of 
the  city  in  respect  to  its  crosswalks.  It  is  simply  designed  to 
permit  the  city  to  impose  the  burden  of  cleaning  the  sidewalks  in 
front  of  private  property  upon  the  owners  of  occupants  of  such 
property,  and  to  permit  the  city  to  remove  the  snow  and  ice  at 
the  expense  of  the  owners  or  occupants  if  they  fail  to  act  within 
four  hours  (sections  9  and  14  of  article  6  of  the  ordinances  of 
the  former  city  of  Brooklyn)  ;  but  it  does  not  fix  any  time  within 
which  the  city  shall  act  in  respect  to  the  sidewalks,  and  it  does 
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A  city  is  liable  for  injuries  resulting  from  the  slippery  condition  of  a 
wom  track,  about  eighteen  inches  wide,  in  the  center  of  a  walk,  formed 
by  the  packing  of  snow  which  had  been  allowed  to  accumulate  on  the 
walk  for  three  or  four  weeks. 

Peck  V.  Buffalo,  63  N.  Y.  Supp.  499. 

The  appellate  division  will  not  interfere  with  a  verdict  for  plaintiff, 
where,  though  the  snow  upon  the  sidewalk  in  question  was  the  result  of 
an  unusually  severe  and  prolonged  storm,  it  appeared  that  many  other 
walks  in  the  immediate  locality  were  entirely  cleared  within  reasonable 
time  thereafter,  and  that,  while  some  effort  was  made  to  remove  it  from 
the  walk  upon  which  plaintiff  fell,  a  central  ridge  ten  inches  high  and 
eight  inches  wide  had  been  permitted  to  remain  when  it  might  have  been 
removed  with  the  exercise  of  a  fair  degree  of  diligence. 

Scanlon  v.  Village  of  Weedsport,  85  App.  Div.  623 ;  82  N.  Y.  Supp.  577. 

Where  it  appears  that  a  descent  or  declivity  at  an  angle  of  forty-five 
degrees  of  the  length  of  twelve  inches,  extending  the  entire  width  of  the 
walk,  was  caused  by  the  snow  and  ice  having  been  cleared  off  one  walk 
and  allowed  to  accumulate  to  a  depth  of  from  three  to  six  inches,  on  the 
adjoining  one,  the  evidence  justifies  the  submission  of  the  question  of  de- 
fendant's negligence  to  the  jury. 

Goff  V.  Village  of  Little  Falls,  47  St.  Rep.  729;  20  N.  Y.  Supp.  175. 

A  city  is  liable  for  an  accident  occurring  on  a  slanting  driveway  cross- 
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not  make  any  provision  in  reference  to  crosswalks,  so  that,  for 
the  purposes  of  this  appeal,  the  ordinance  may  be  treated  as 
though  it  were  not  in  evidence,  and  in  this  respect  the  case  is  to 
be  distinguished  from  O'Hara  v.  Brooklyn,  57  App.  Div.  176,  68 
N.  Y.  Su|^.  210,  where  the  accident  occurred  upon  a  sidewalk  in 
front  of  private  prc^rty,  and  where  there  had  been  no  effort  to 
comply  with  the  ordinance.     In  the  O'Hara  case,  moreover,  it 
appeared  that  a  severe  snow  storm  visited  the  city  on  the  isth 
and  1 6th  days  of  December ;  that  the  snow  ceased  to  fall  at  about 
3  o'clock  in  the  afternoon  of  the  latter  day,  without  any  evidence 
to  show  what  the  intervening  weather  may  have  been»  and  the 
accident  occurred  about  11  o'clock  in  the  evening  of  the  19th; 
and  this  court  held  that  the  question  of  the  defendant's  negligence 
in  failing  to  act  after  the  owners  of  the  premises  had  been  in  de- 
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ing  a  sidewalk  over  which  the  water  flowed  to  the  gutter  causing  the  snow 
and  ice  to  assume  rough  and  humpy  formations,  when  this  condition  had 
existed  during  the  greater  part  of  the  winter,  and  some  of  the  witnesses 
testify  that  they  had  been  obliged  to  go  out  into  the  street  to  get  around 
the  place,  and  an  ordinance  required  the  removal  of  snow  aad  the  sprink- 
ling of  ashes,  etc.,  on  slippery  walks. 

Graham  v.  Poughkecpsie,  68  App.  Div.  262;  74  N.  Y.  SuppL  97. 

When  ridges  of  ice  were  occasioned  not  by  strictly  natural  or  climatic 
causes,  but  from  the  fact  that  a  leader  from  the  roof  of  a  building  col- 
lected the  water  ^nd  discharged  it  in  bulk  upon  the  sidewalk,  the  negli- 
gence of  the  city  in  permitting  such  condition  to  continue  during  substan- 
tially the  whole  winter  is  a  question  for  the  jury. 

Stone  v.  Poughkcepsie,  15  App,  Div.  582;  44  N.  Y.  Supp.  609. 

Where  water  dripping,  day  after  day,  from  snow  meltin(g  on  the  roof  of 
a  bay  window  adjaceat  ta>  the  walk,  by  freezing  thereon  formed  a  ridge  of 
ice  five  indies  thtdc,  it  is  a  question  for  the  jury  whether  a  village  is 
negligent  in  allowing  it  to  aocunujlate  and  remain  for  more  than  ten  days. 

Thompson  v.  Village  of  SaiatDga  Springs,  22  App.  Div.  ifi5;  47  N.  Y. 
Supp.  103a. 

It  appeared  that  a  few  days  before  there  had  been  a  storm  of  rain  and 
snow  which  melted  and  flowed  along  the  sidewalk,  but  the  weather  sud- 
denly changed  and  froze  the  snow  and  water  and  they  remained  so  to  the 
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fault  for  more  than  four  hours  (this  fact  being  known  to  the 
policeman,  who  was,  under  the  ordinances  of  the  city  in  evidence, 
charged  with  the  duty  of  reporting  upon  the  condition  of  the 
streets)  was  for  the  jury.  In  the  case  now  before  us  the  evidence 
discloses  that  the  snowstorm  which  produced  the  alleged  danger- 
ous condition  of  the  walk  began  at  7:55  a.  m.  of  March  15,  1900, 
and  ended  at  7:18  p.  m.  of  the  same  day;  that  this  was  followed 
by  sleet,  which  lasted  until  12 130  a.  m.  of  the  i6th,  when  it  be- 
ca;:ie  rain  and  sleet,  which  continued  at  intervals  until  7  40  a.  m., 
and  was  followed  later  by  a  light  snow.  After  the  storm  closed, 
the  temperature  fell  below  the  freezing  point,  and  remained  so 
nearly  all  of  the  i6th,  and  on  the  i8th — the  day  of  the  accident — 
the  temprature  was  below  the  freezing  point  until  the  early  even- 
ing, the  accident  occurring  at  8 130  in  the  morning.  The  question 
is,  was  the  city  negligent?     Did  it  fail  in  the  discharge  of  any 
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time  of  the  accident.  The  proof  also  showed  that  during  the  storm  de- 
fendant's servants,  in  cleaning  an  adjacent  crosswalk  of  snow,  cast  the 
snow  upon  a  grating  through  which  the  water  along  the  walk  was  accus- 
tomed to  flow  into  the  sewer,  and  thus  prevented  its  flow  through  the 
grating  and  turned  it  upon  the  walk,  where  it  froze  and  formed  the  ice 
upon  which  plaintiff  fell.  This  evidence  is  sufficient  to  justify  a  verdict 
for  plaintiff. 

Bishop  v.  Village  of  Goshen,  120  N.  Y,  337 ;  24  N.  £.  720. 

2.  IVhen  not  liable. 


The  fact  simply  that  there  is  ice  on  a  sidewalk,  rendering  it  slippery, 
does  not  make  a  municipality  liable. 

Buck  V.  Village  of  Glens  Falls,  4  App.  Div.  323 ;  38  N.  Y.  Supp.  582. 

Kinney  v.  Troy,  108  N.  Y.  567;  15  N.  E.  728. 

Thus,  a  municipal  corporation  is  not  liable  for  an  injury  resulting  from 
a  smooth  coating  of  ice  on  its  sidewalks  during  the  winter  season,  where 
there  is  no  ridge,  unevenness  or  unusual  condition  of  the  walk,  and  where 
no  fact  is  shown  indicating  negligence  on  the  part  of  the  municipal  authori- 
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duty  owed  to  the  plaintiff  under  the  circumstances,  in  failing  to 
remove  an  accumulation  of  snow  and  ice  upon  the  cobblestone 
pavement  at  this  alley  crossing  within  48  hours  of  the  close  of  the 
storm,  where  the  storm  was  followed  by  temperature  below  the 
freezing  point,  continuing  until  after  the  happening  of  the  acci- 
dent? We  think  the  case  of  Taylor  v.  Yonkers,  105  N.  Y.  202, 
II  N.  E.  642,  59  Am.  Rep.  492,  answers  this  question  in  the  nega- 
tive, and  in  harmony  with  O'Hara  v.  Brooklyn,  57  App.  Div.  176 ; 
68  N.  Y.  Supp.  210.  In  that  case  it  was  pointed  out  that  the  city 
could  properly  impose  the  burden  of  cleaning  the  walks  in  front 
of  private  property  upon  the  owners  or  occupants,  and  that,  where 
this  work  was  being  generally  done  by  the  citizens,  the  city  was 
justified  in  waiting  a  reasonable  length  of  time.  But  it  was  said 
that  the  city  was  not  thus  relieved  from  responsibility;  that, 
**when  such  reasonable  time  has  been  given,  the  corporation  must 
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ties,  except  a  mere  slippery  walk  caused  by  a  low  temperature,  in  conse- 
quence of  which  all  the  streets  within  the  municipality  have  become  coated 
with  ice. 

Anthony    v.  Village  of  Glens  Falls,  4  App.  Div.  218;  38  N.  Y.  536. 

•  A  city  is  not  negligent  for  failure  to  clear  sidewalks  of  snow  and  ice 
immediately  after  a  snowfall,  because  it  not  only  has  the  right  to  rely  for 
a  reasonable  time  upon  the  assumption  that  the  abutting  property  owners 
will  perform  their  duty  and  remove  the  snow,  but  also  to  wait  a  reasonable 
time  for  the  temperature  to  moderate. 

Foley  V.  New  York,  95  App.  Div.  374;  88  N.  Y.  Supp.  690. 

Kleng  V.  Buffalo,  72  Hun,  541 ;  25  N.  Y.  Supp.  445. 

A  slippery  condition  occasioned  by  a  sleet  storm  on  the  night  prior  to 
the  accident  cannot  be  attributed  to  defendant's  negligence. 

Harrigan  v.  Village  of  Hoosick  Falls,  16  St.  Rep.  352 ;   i  N.  Y.  Supp.  57. 

Where,  over  a  substratum  of  old  hard—trodden  snow  on  a  walk  in  front 
of  premises  vacant  except  for  an  expressman's  shanty,  in  a  largely  un- 
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compel  the  adjoining  owners  or  occupants  to  act,  or  do  the  work 
itself,  and  if  it  suffers  the  obstruction  to  remain  thereafter,  with 
notice,  actual  or  constructive,  of  its  existence,  it  may  become  re- 
sponsible for  injuries  resulting."  This  was  the  doctrine  of  the 
O'Hara  case,  57  App.  Div.  176;  68  N.  Y.  Supp.  210.  But  the 
court  continues : 

"Another  and  different  emergency  sometimes  occurs,  and  was  referred 
to  in  the  charge  to  the  jury.  When  the  streets  have  been  wholly  or  par- 
tially cleaned,  it  often  happens  that  a  fall  of  rain  or  the  melting  of  ad- 
joining snow  is  suddenly  followed  by  severe  cold,  which  covers  everything 
with  a  film  or  layer  of  ice,  and  makes  the  walks  slippery  and  dangerous. 
This  frozen  surface  it  is  practically  impossible  to  remove  until  a  thaw 
comes  which  remedies  the  evil.  The  municipality  is  not  negligent  for 
awaiting  that  result.  *  *  *  The  emergency  is  one  which  is  common  to 
every  street  in  the  village  or  city,  and  which  the  corporation  is  powerless 
to  combat.    Usually  it  lasts  but  a  few  days,  and  the  corporate  authorities 
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improved  locality,  there  was  a  layer  of  snow  four  days  old  which  on  the 
day  of  the  accident  had  first  thawed  and  then  frozen,  and  finally  a  top 
layer  of  newly-fallen  snow,  and  it  did  not  appear  that  the  old  accumulation 
had  anything  to  do  with  plaintiff's  fall,  or  that  the  sidewalk  was  dangerous 
prior  thereto,  a  finding  of  negligence  on  the  part  of  the  city  is  not  justified. 

O'Keefe  v.  New  York,  29  App.  Div.  524;  51  N.  Y.  Supp.  710. 

If  it  is  impossible  to  determine  from  the  evidence  whether  the  injury 
was  caused  by  old  rough  ice  of  some  weeks  accumulation  or  newly  fallen 
snow,  the  city  is  not  liable. 

Lawless  v.  Troy,  44  St.  Rep.  735 ;  18  N.  Y.  Supp.  506. 

Where  the  ice  and  snow,  which  had  accumulated  for  many  days  prior  to 
the  accident,  was  suffered  to  remain  and  become  rounded  along  the  center 
of  the  walk,  but  the  injury  resulted  from  the  fall  of  snow  and  sleet  the 
night  before,  covering  all  the  streets  with  a  hard  crust  of  ice,  the  village 
is  not  liable,  although  the  old  ice  might  have  contributed  to  the  result. 

Johnson  v.  Village  of  Glens  Falls,  41  St.  Rep.  820;  16  N.  Y.  Supp.  585. 

A  city  containing  over  a  thousand  miles  of  sidewalks  is  not  guilty  of 
negligence  in  failing  to  remove  the  snow  and  ice  from  the  sidewalk  in  front 
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may  await  without  negligence  a  change  of  temperature  wTiich  will  remove 
the  danger." 


The  undisputed  evidence  in  this  case  is  that  the  storm,  which 
ended  with  sleet  and  rain,  came  to  a  close  about  48  hours  before 
the  happening  of  the  accident,  and  that  this  was  followed  by  a 
temperature  which  remained  below  the  freezing  point  until  after 
the  accident.  The  crossing  was  paved  with  cobblestones,  and  no 
negligence  is  alleged  in  connection  with  the  construction  of  the 
walk.  The  snow  fall  was  about  10  inches,  and  this  had  been 
tramped  down  over  these  cobblestones  so  that  the  walk  presented 
an  uneven  surface;  and  this,  followed  by  the  rain  and  sleet  and 
the  low  temperature,  created  the  dangerous  condition  of  the  walk, 
and  brings  the  case  within  the  rule  suggested  in  the  Taylor  case, 
105  N.  Y.  202;  II  N.  E.  642;  59  Am.  Rep.  492.     See  Ayres  v. 
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of  a  vacant  lot,  before  the  day  following  the  cessation  of  a  freezing  week 
of  almost  continuous  snowfall,  when  the  policeman,  who  notified  the 
neighboring  owners  to  clean  their  walks,  was  unable  to  find  out  the  owner 
of  the  lot  in  question. 

Crawford  v.  New  York,  68  App.  Div.  107;  74  N.  Y.  Supp.  261. 

Where,  during  a  month  of  severe  weather,  marked  by  storms  of  snow 
and  a  freezing  temperature,  which  had  taxed  to  the  utmost  the  ability  cf 
householders  to  keep  their  sidewalks  clean,  and  had  made  them  slippeo' 
and  dangerous,  in  every  locality,  from  packed  and  frozen  snow  and  the 
formation  of  ice,  the  walk  in  question  had  been  regularly  cleaned  of  snow 
within  a  reasonable  period  after  it  had  fallen,  but  the  successive  thawing 
and  freezing,  varied  occasionally  by  rain,  had  kept  the  surface  of  the  side- 
walk very  generally  coated  with  ice  from  natural  causes  and  the  rigor  of 
the  climate,  such  facts  do  not  establish  a  liability  on  the  part  of  the  city. 

Kaveny  v.  Troy,  108  N.  Y.  571 ;  16  N.  E.  T3£i, 

A  finding  that  a  city  is  guilty  of  negligence  is  against  the  weight  of 
evidence,  where  it  appears  that  there  had  been  allowed  to  remain  for 
several  days  prior  to  the  accident,  along  the  center  of  a  twenty-foot  walk 
in  front  of  one  of  the  principle  stores  of  the  city,  an  uneven  accumulation 
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Village  of  Hammondsport,  130  N.  Y.  665,  668,  29  N.  E.  265 ; 
Lichtenstein  v.  New  York,  159  N.  Y.  500,  505,  54  N.  E.  67,  and 
authorities  there  cited.  , 

While  there  was  some  dispute  as  to  whether  there  was  a  pre- 
vious accumulation  of  snow  and  ice  upon  this  walk,  it  can  have 
no  bearing  upon  the  case.  Whatever  there  was  below,  it  had  been 
modified  and  changed  by  the  falling  snow,  the  tramping  of  pedes- 
trians over  it  as  it  fell,  and  the  sleet,  rain,  and  freezing  tempera- 
ture, and  the  only  question  is  whether  the  condition  as  thus 
created  charged  the  defendant  with  liability.  We  think  it  did 
not,  and  that  the  judgment  should  be  affirmed.  The  judgment 
appealed  from  should  be  affirmed. 

Judgment  affirmed,  with  costs.     All  concur. 
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of  ice  and  snow  varying  from  one  and  one-half  to  five  inches  in  thick- 
ness and  from  two  and  one-half  to  seven  feet  in  width,  sloping  gradually 
to  either  side,  thus  leaving  upon  both  sides  a  clear  space  of  about  six  feet, 
and  that  this  clear  space,  by  reason  of  the  weather  conditions,  was  un- 
avoidably slippery  because  of  the  formation  of  a  thin  film  of  ice  thereon, 
but  that,  just  before  the  accident,  sawdust  and  ashes  had  been  sprinkled 
over  all  the  ice  upon  the  sidewalk. 

Rogers  v.  Rome,  g6  App.  Div.  427;  89  N.  Y.  Supp.  130. 

c.  Notice. 

A  municipality  which  delegates  the  duty  of  cleaning  its  sidewalks,  in 
the  first  instance,  to  the  adjacent  property  owners  is  only  liable  after  it 
has  actual  or  constructive  notice  that  accumulations  of  ice  or  snow  render 
a  walk  dangerous  to  pedestrians,  and  a  reasonable  time  has  elapsed  after 
such  notice  to  enable  it,  in  the  exercise  of  ordinary  care,  to  remove  such 
accumulations. 

Berger  v.  New  York,  65  App.  Div.  394;  73  N.  Y.  Supp.  74. 

When  a  municipality  has  not  had  a  reasonable  opportunity  to  remove 
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a  dangerous  acaimulation  of  ice  and  snow  from  a  sidewalk  between  the 
time  of  its  first  appearance  and  the  happening  of  the  accident,  the  ques- 
tion of  notice  is  of  no  importance,  as  in  such  case,  even  if  it  had  actual 
notice,  a  municipality  would  not  be  liable. 

O'Connor  v.  New  York,  30  St.  Rep.  431 ;   9  N.  Y.  Supp.  492. 

The  report  of  a  patrolman,  in  accordance  with  his  duty,  on  each  day 
for  seven  days  just  prior  to  the  injury  complained  of,  that  the  snow  and 
ice  had  not  been  removed  from  the  sidewalk  on  the  side  of  a  public  park, 
and  the  fact  that  it  was  the  custom  for  the  inspector  to  forward  such 
reports  to  police  headquarters  and  from  there  to  the  office  of  the  corpora- 
tion attorney,  is  sufficient  to  charge  the  city  with  actual  notice. 

Twogood  V.  New  York,  102  N.  Y.  216;   6  N.  E.  275. 

A  municipality  is  entitled  to  wait  a  reasonable  time  for  abutting  owners 
to  remove  snow  from  their  sidewalks,  and  the  lapse  of  forty  hours,  after 
an  intermittent  storm  has  ceased,  is  not  sufficient  as  matter  of  law  to 
establish  constructive  notice  of  a  dangerous  condition  of  a  sidewalk  re- 
sulting from  a  deposit  of  fallen  and  unremoved  snow. 

Hawkins  v.  New  York,  54  App.  Div.  258;  66  N.  Y.  Supp.  623. 

Where  it  appears  that,  for  four  days  previous  to  the  accident,  the 
weather  had  been  warm  causing  the  accumulation  of  snow  and  ice,  which 
had  not  been  entirely  removed  from  the  walk  for  some  weeks,  to  thaw 
and  become  soft,  but  the  slippery  condition  was  caused  slowly  by  the 
sudden  freezing  of  the  night  before,  forming  a  central  strip  of  ice  six 
inches  thick  and  four  feet  wide,  and  leaving  footprints  made  during  the 
p^o,.j  .,,«5  y^loppy  weather  plainly  visible,  there  was  no  such  lapse  of  tin^e 
between  its  creation  and  the  accident  as  to  afford  a  presumption  of  knowl- 
edge in  the  city  of  its  existence  or  opportunity  to  remove  it  after  notice, 

Harrington  v.  Buffalo,  121  N.  Y.  147;  24  N.  E.  186. 

Although  a  sidewalk  has  been  for  much  of  the  time  during  the  winter 
in  a  dangerous  condition  caused  by  the  repeated  freezing  of  water,  coming 
from  springs  and  melting  snow,  running  down  a  private  alley  crossing  the 
walk,  the  city  is  not  chargeable  with  constructive  notice  of  the  slippery 
condition  of  the  walk  at  noon,  which  was  not  slippery  the  day  before,  re- 
sulting from  the  formation  of  ice  during  the  previous  night. 

Blakcley  v.  Troy,  .18  Hun,  167. 

Where  no  direct  evidence  is  given  that  the  ice  had  been  on  the  sidewalk 
for  any  time  prior  to  the  accident,  constructive  notice  is  not  shown  by 
evidence  that  the  last  snow  fell  a  week  prior  to  the  accident,  and  that  for 
that  time  the  temperature  was  below  the  freezing  point. 

Foley   V.  Troy,  45  Hun,  396. 
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ECKES  V.  STETLER  et  al. 

[     App,  Div.      ;  90  AT.  K  Supp,  478.      .] 

{Supreme  Court,  Appellate  Division,  First  Department.     November  18, 

1904.) 

1.  Trial— Dismissal — When  Proper. 

Where  a  complaint  states  a  good  cause  of  action,  a  motion  to  dis- 
miss on  opening  of  counsel  will  not  be  granted,  unless  it  appears  that 
the  averments  of  the  complaint  are  limited  to  a  particular  matter  on 
which  a  recovery  cannot  be  had. 

2.  Appeal — Review — Questions  Raised  Below. 

Where,  on  a  motion  to  dismiss  a  complaint  on  the  opening  of  coun- 
sel, the  parties  rested  their  claims  on  the  question  whether  plaintiff 
could  recover  under  a  statute  or  at  common  law,  plaintiff,  on  appeal 
from  an  order  of  dismissal,  could  not  complain  of  the  fact  of  dis- 


[      App.  Div.      ;  90  N.  Y.  Supp.  478.] 

a.  In  general. — 331. 

b.  IVhen  granted. — 333. 

c.  Practice. — 337. 


a.  In  general. 

The  practice  of  disposing  of  cases  upon  mere  opening  of  counsel  is  gen- 
erally a  very  unsafe  method  of  deciding  controversies,  where  there  is  any- 
thing to  decide,  and  cannot  be  resorted  to  in  many  cases  with  justice  to 
the  parties. 

Hoffman  House  v.  Foote,  172  N.  Y.  348;  65  N.  E.  169. 
And,  as  a  rule,  such  practice  is  not  to  be  encouraged  or  approved. 
There  arc,  however,  cases  in  which  the  court  is  not  only  empowered  to 
adopt  this  course,  but  the  course  is  entirely  proper. 

Garrison  v.  McCullough,  28  App.  Div.  467;  51  N.  Y.  Supp.  128. 

Denenfeld  v.  Baumann,  40  App.  Div.  502;  58  N.  Y.  Supp.  no. 
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missal  without  permitting  him  to  offer  proof,  unless  on  the  statute  or 
at  common  law  he  was  entitled  to  maintain  the  action. 

3.  Negligence— Injury    to    Fireman — Open    Hatchway — ^Liability   ct 

Owner. 
An  owner  of  a  building  is  not  liable  at  common  law  for  injuries  sus- 
tained to  a  fireman  while  in  the  building  extinguishing  a  fire  therein, 
in  consequence  of  the  owner  leaving  hatchways  in  the  building  of^n. 

4.  Same — Statutory  Liability— -Remedy. 

The  Consolidation  Act  (Laws  1882,  p.  116,  c.  410,  Sec.  453)»  requiring 
the  closing  of  all  hoistways,  trapdoors,  etc.,  in  buildings  at  the  dost  of 
day,  and  providing  that  for  any  injury  to  firemen  resulting  from  the 
neglect  to  do  so  the  owner  of  the  building  shall  be  liable  in  actions  by 
the  board  of  fire  commissioners  for  the  fireman  injured,  and  Greater 
New  York  Charter  (Laws  1897,  p.  263,  c.  378,  Sec.  761),  containing  a 
similar  provision,  with  the  exception  that  the  fire  commissioner  ?h?.!I 
bring  the  action,  do  not  authorize  a  fireman  injured  in  a  building,  in 
consequence  of  the  owner  having  left  a  hatchway  open,  to  maintain 
an  action  in  his  own  name,  the  remedy  prescribed  being  exclusi^'e. 

Appeal  from  the  Trial  term,  New  York  County. 
Action  by  Jacob  Eckes  against  Frederick  M.  Stetler  and  an- 
other.    From  a  judgment  dismissing  the  complaint  on  the  open- 

Dis MISSAL  OF  Action  on  Opening  of  Counsel, — Continued. 

Counsel  is  not  to  be  held  in  his  opening  to  strict  accountability  fir 
faults,  either  of  commission  or  of  omission,  or  for  making  unguarded 
admissions,  or  failing  to  state  every  fact  necessary  to  make  out  a  cause 
of  action. 

Garrison  v.  McCullough,  28  App.  Div.  467;  51  N.  Y.  Supp.  128. 

In  almost  every  case  which  is  not  determinable  by  9  nngle  central  fact, 
the  party,  if  he  so  requests,  should  be  allowed  to  offer  all  his  evidence 
before  submitting  to  a  ruling  by  the  court  on  its  sufficiency. 

But  when  the  facts  lie  within  a  narrow  compass,  sharply  defined  and 
not  giving  rise  to  conflicting  interferences,  the  court,  in  the  absence  of 
protest  by  counsel,  may  properly  dispose  of  the  case  upon  the  assumption 
that  the  facts  proved  will  be  as  stated,  and  thus  avoid  loss  of  tnnc  m 
hearing  the  evidence. 

Denenfeld  v.  Baumann,  40  App.  Div.  502;  58  N.  Y.  Supp.  iia 

Garrison  v.  McCullough,  28  App.  Div.  467;  51  N.  Y.  Supp.  lafiL 
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ing  of  plaintiff's  counsel,  awarding  the  costs  to  defendants,  plain- 
tiff appeals.    Affirmed, 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PAT- 
TERSON,  O'BRIEN,  and  LAUGHLIN,  JJ. 

T.  M,  Tyng,  for  appellant. 

Edward  P.  Lyon,  for  respondents. 

Hatch,  J.  This  action  was  brought  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  on  ac- 
count of  the  negligence  of  the  defendants  in  leaving  open  certain 
hatchways,  which,  under  the  law,  the  defendants  were  obligated 
to  keep  closed.  In  substance,  the  complaint  avers  that  the  de- 
fendants were  the  lessees  and  in  full  control  of  die  building 
wherein  the  accident  occurred;  that  the  i^ntiff  was  a  fireman, 
a  member  of  the  uniformed  force  of  the  city  of  New  York,  and 
that  upon  the  5th  day  of  September,  1897,.  he  was  in  the  building 

Dismissal  of  Action  on  Opening  or  Gocnsel/— Continued. 

b.  When  granted, 

A  judgment  dismissing  a  complaint  on  the  opening  cannot  be  sustained, 
unless  either 

(i)  the  complaint  does  not  state  a  cause  of  action,  or 

(2)  a  cause  of  action  weU  stated  is  coaclusively  defeated  by  something 
interposed  by  way  of  defense  and  clearly  adniitted  by  the  reply,  or 

(3)  some  statement  l^  counsel  in  his  opening  address  completdy  niins 
plaintiff's  case. 

Hoffman  House  v.  Foote,  172  N.  Y.  348;   65  N.  E.  169. 

A  complaint  is  properly  dismissed  on  the  opening,  where  it  fails  to  allege 
a  proper  caeuse  of  action. 

TBkutKm  T.  Nye,  88  Hmv  sox ;  68  St.  Rep.  529;  34  N.  Y.  606. 

The  court  is  not  required  to  dismiss  a  complaint  upon  the  ground  that 
it  fails  to  state  a  particular  cause  of  action,  but  it  is  only  when  it  alleges 
no  cause  of  action  that  the  motion  must  be  granted. 

Coyle  T.  Nies,  6  St  Rep.  194;  25  Week.  Dig.  556. 
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occupied  by  the  defendants,  as  directed  by  his  superior,  and  en- 
gaged in  the  work  of  extinguishing  a  fire  therein;  that  he  had 
proceeded  to  the  third  floor  of  the  building,  and,  in  the  i>erforra- 
ance  of  his  duty,  went  to  a  window  on  that  floor,  which  was  nearly 
directly  beneath  the  hatchway  through  which  the  elevator  was 
operated,  when  suddenly  the  cables  of  the  elevator  broke,  and  it 
descended  from  the  floors  above  the  hatchway,  which  had  neg^- 
gently  and  carelessly,  and  contrary  to  law,  been  permitted  to  be 
left  open  by  these  defendants  and  their  servants;  that  plaintiff 
was  struck  and  fell  to  the  floor,  the  weight  of  the  elevator  carry- 
ing the  floor  beneath  it  away,  and  plaintiff  was  carried  down 
under  the  elevator  to  the  floor  below,  by  reason  of  which  he  sus- 
tained serious  injuries.  At  the  opening  of  the  trial  a  motion  was 
made  by  the  defendants  to  dismiss  the  complaint,  upon  the  ground 
that  it  did  not  state  a  cause  of  action.  This  motion  was  denied, 
and  thereupon  the  counsel  for  the  plaintiff  opened  the  case  to  the 
jury.  In  such  opening  address  he  stated  in  substance  the  aver- 
ments of  his  complaint,  and  some  other  matters  not  adding  to 
their  force  or  effect.     In  his  opening,  counsel  for  the  defendants 

Dismissal  of  Action  on  Opening  of  G>unsel, — Continued. 

A  complaint  should  not  be  dismissed  on  the  opening,  if,  in  any  aspect, 
it  reveals  a  right  to  any  relief. 

Wilson  V.  Press  Pub.  Co.,  14  Misc.  514;  70  St.  Rep.  770;  36  N.  Y. 
Supp.  12. 

Where  the  general  term  on  a  former  appeal  has  determined  that  the 
facts  pleaded  do  not  constitute  a  cause  df  action,  the  refusal  of  the  trial 
court,  in  the  absence  of  amendment,  to  dismiss  the  complaint  at  the  open- 
ing of  the  trial  is  error. 

Monell   V.  Douglass,  3  Misc.  252;  51  St.  Rep.  908;  22  Supp.  756. 

A  nonsuit  should  not  be  granted  upon  plaintiff's  opening  address  to  the 
jury  merely  for  the  reason  that  he  has  failed  to  state  to  them  sufficient 
facts  to  constitute  a  cause  of  action. 

Stewart   v.  Hamilton,  3  Robt.  672. 

Even  if  a  complaint  would  be  held  defective,  if  demurred  to,  where  the 
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stated:  "Now  I  understand  that  they  base  their  cause  of  action 
upon  the  Consolidation  Act  (chapter  410  of  the  Laws  of  1882). 
That  is  the  fact,  is  it  not?"  Plaintiflf's  counsel  replied:  "That 
and  the  amendments  that  have  brought  it  down  to  date.  The 
provision  is  carried  through  several  amendments."  Counsel  for 
the  defendants  thereupon  moved  to  dismiss  the  complaint  upon 
the  opening,  as  it  appeared  that  the  cause  of  action  was  based 
upon  the  statute.  Exhaustive  argument  was  had,  the  trial  of  the 
cause  was  adjourned,  and  briefs  were  submitted  to  the  trial  court 
upon  the  question,  and,  when  the  court  reconvened,  further  oral 
argument  was  had  at  considerable  length,  at  the  conclusion  of 
which  the  motion,  to  dismiss  the  complaint  was  granted,  to  which 
the  plaintiff  took  an  exception. 

Where  the  complaint  states  a  good  cause  of  action,  a  motion  to 
dismiss  on  the  opening  of  counsel  will  not  be  granted,  unless  it 
appear  that  the  averments  of  the  complaint  were  limited  to  par- 
ticular matter  upon  which  no  recovery  could  be  had.  Under  such 
circumstances  the  granting  of  the  motion  to  dismiss  upon  the 
opening  would  be  proper.     Murphy  v.  Hopper,  75  App.  Div.  606, 

Dismissal  of  Action  on  Opening  of  Counsel, — Continued. 

defect  is  cured  by  the  answer,  a  motion  to  dismiss  it  for  failure  to  set 
forth,  upon  its  face,  a  cause  of  action  is  properly  denied. 

Cohn  V.  Husson,  113  N.  Y.  662;   21  N.  E.  703. 

Cragin  v.  O'Connell,  50  App.  Div.  339;   63  N.  Y.  Supp.  1071. 

Jacquelin  v.  Morning  Journal  Assn.,  39  App.  Div.  515;  57  N.  Y.  Supp. 
299. 

A  fatal  admission  made  by  plaintiff's  counsel  in  his  opening  entitles  de- 
fendant thereupon  to  a  judgment  dismissing  the  complaint,  without  the 
formality  of  taking  evidence  which  must  necessarily  be  useless. 

Stewart  v.  Hamilton,  3  Robt.  672. 

Hoffman  House  v.  Foote,  172  N.  Y.  348;   65  N.  E.  169. 

Although,  in  an  action  for  a  breach  of  contract,  the  untenable  claim  of 
counsel  in  his  opening  that  plaintiff  is  entitled  to  the  sum  fixed  as  liqui- 
dated damages  may  justify  the  dismissal  of  the  complaint,  its  abandonment 
immediately  after  the  motion  to  dismiss,  accompanied  by  an  offer  to  prove 
the  damages  specially  stated  in  the  complaint,  and  an  application  for  leave 
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76  N.  Y.  Supp.  657.     It  was  said  by  the  Court  of  Appeals,  in 
speaking  of  a  similar  question : 

'*When  a  defendant  demands  and  procures  such  a  ruling  at  the  trial,  he 
must  be  prepared  to  defend  it  in  ^his  court,  upon  the  assumption  that 
every  material  fact  in  isssue  is  to  be  resolved  or  found  in  favor  of  the 
plaintiff."    Hoffman  House  v.  Foote,  172  N.  Y.  348,  65  N.  E.  169. 

It  is  plain  in  the  present  case  that  the  parties  to  this  action  came 
to  rest  their  respective  claims  solely  upon  the  question  as  to 
whether  a  recovery  could  be  had  by  the  plaintiff  under  the  statute 
relied  upon  or  at  common  law.  So  clearly  was  this  condition 
made  to  appear  that,  while  the  plaintiff  took  an  exception  to  the 
motion  to  dismiss  the  complaint,  he  did  not  offer  any  proof  or  ask 
permission  to  give  any,  nor  did  he  make  any  other  claim  of  any 
character,  save  such  as  was  presented  by  the  argument  addressed 
to  the  court  in  support  of  the  claim  that  the  action  was  main- 
tainable upon  the  statute  or  at  common  law.  The  appellant,  there- 
fore, must  be  treated  as  having  rested  his  case  upon  the  particular 
issue  thus  defined,  and  his  appeal  is  to  be  disposed  of  upon  that 
basis.     He  cannot  be  heard  to  complain  of  a  matter  which  he  did 

Dismissal  op  Action  on  Opening  of  Counsel, — Continued. 

to  amend  its  demand  for  relief  in  that  respect,  makes  a  dismissal  erroneous. 

Ward   V.  Jewett,  4  Robt.  714. 

If  contributory  negligence  appears  by  necessary  inference  upon  the 
opening,  the  complaint  will  be  dismissed. 

Robertson  v.  New  York,  7  Misc.  645 ;  58  St.  Rep.  391 ;  28  N.  Y.  Supp.  ij. 

If,  assuming  all  the  facts  alleged  in  the  complaint  and  stated  by  coonsd 
in  his  opening  to  l^e  proven,  the  jury  would  not  be  justified  in  finding  the 
defendant  negligent,  the  court  may  dismiss  the  action  without  waiting  for 
the  introduction  of  the  evidence. 

Sims  v.  Metropolitan  St.  Ry.  Co.,  65  App.  Div.  270;  ^2  N.  Y.  Supp.  8iJ5- 

A  complaint  alleging  a  good  cause  of  action  for  negligence  cannot  be 
dismissed  unless  its  allegations  are  expressly  limited  by  the  opening  vsA 
upon  the  facts  therein  stated,  as  the  only  facts  that  plaintiff  can  prove, 
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not  call  to  the  attention  of  the  court,  and  upon  which  he  did  not 
invoke  its  power  or  ask  its  aid.  No  error  can  therefore  be  predi- 
cated upon  the  fact  that  the  complaint  was  dismissed  without  per- 
mitting the  plaintiff  to  offer  proof,  unless  upon  the  statute  or  at 
common  law  he  was  entitled  to  maintain  the  action.  That  no 
such  cause  oi*  action  existed  at  common  law  seems  reasonably 
clear.  Thereunder  no  obligation  or  duty  was  imposed  upon  the 
owner  or  occupant  of  a  building  to  maintain  the  same  in  a  safe 
condition  for  a  mere  licensee,  who  goes  upon  the  premises  by  suf- 
ferance, or  one  who  went  upon  the  premises  of  necessity.  A 
fireman  falls  into  the  latter  category.  Cooley  on  Torts  (2d  Ed.) 
p.  367.  But  such  condition  did  not  impose  any  duty  upon  the 
owner  or  occupant  of  the  building  to  take  any  particular  steps  to 
protect  licensees  of  either  class  from  danger  arising  out  of  the 
condition  of  the  building,  and  no  liability  was  imposed  at  common 
law  on  account  of  any  failure  in  this  respect.  Behler  v.  Daniels 
(Sup.  Ct.  R.  I.)  31  Atl.  582;  Baker  v.  Otis  Elevator  Co.,  78  App. 
Div.  513,  79  N.  Y.  Supp.  663.  The  only  obligation  which  an 
owner  of  land  was  under  to  a  mere  licensee  or  a  trespasser  at 
common  law  was  that  he  should  not  keep  thereon  dangerous  ap- 

DisMissAL  OF  AcTroN  ON  Opening  of  Counsel, — Continued. 

there  is  no  cause  of  action. 

Murphy  v.  Hopper,  75  App,  Div.  606;  78  N.  Y.  Supp.  657. 

Nor  is  the  court  justified  in  dismissing  such  complaint  in  consequence 
of  a  subsequent  colloquy  between  it  and  counsel  for  plaintiff  upon  which 
it  appears  from  the  statement  of  counsel  that  the  negligence  complained 
of  was  that  of  a  fellow-servant  of  plaintiff  for  whose  negligence  defendant 
is  not  liable,  where  plaintiff's  counsel,  however,  in  stating  the  facts  upon 
which  he  bases  his  right  to  recover,  does  not  expressly  limit  his  right  to 
the  negligence  of  a  fellow-servant 

Id. 

c.  Practice. 

A  simple  dismissal  only  is  allowable  upon  the  opening.  It  is  erroneous 
to  dismiss  the  complaint  on  the  merits. 
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pliances  which  might  operate  as  a  trap,  or  willfully,  by  affirmative 
act,  inflict  injury.  Victory  v.  Baker,  67  N.  Y.  366;  Knight  v. 
N.  Y.,  L.  E.  &  W.  R.  Co.,  99  N.  Y.  25,  i  N.  E.  108.  No  such 
question  can  arise  in  this  case,  as  there  was  no  complaint  of  im- 
proper construction  about  the  building.  The  most  that  can  be 
claimed  is  that  the  elevator  shaft  was  not  properly  guarded  and 
the  hatchways  were  not  closed,  but,  as  there  was  no  duty  enjoined 
upon  the  owner  or  occupant  in  these  respects  outside  of  the  stat- 
ute, no  liability  could  attach  at  common  law  for  any  omission  in 
this  regard.  The  case  comes,  therefore,  to  rest  entirely  upon  the 
provisions  of  the  statute.  The  Consolidation  Act  (section  453, 
q.  410,  p.  116,  Laws  1882)  reads: 

"All  hoistways,  well-holes,  trap-doors  and  iron  shutters  shall  be  dosed 
at  the  completion  of  the  business  of  each  day  by  the  occupant  of  the 
building,  having  use  or  control  of  the  same,  and  in  case  of  a  violation  of 
this  provision,  such  occupant  having  the  use  or  control  thereof  shall  for- 
feit and  pay  a  penalty  of  fifty  dollars  for  each  and  every  neglect  or  omis- 
sion so  to  do.  And  for  any  accident  or  injury  to  life  and  limb,  resulting 
directly  or  indirectly  from  any  neglect  or  omission  to  properly  comply  with 
any  of  the  requirements  of  this  section,  the  person  or  persons  culpable  or 

Dismissal  of  Action  on  Opening  of  G)unsel, — Continued. 

Steele  v.  Wells,  49  St.  Rep.  646;  ao  N.  Y.  Supp.  736. 

A  motion  to  dismiss  a  complaint  on  the  ground  that  it  fails  to  set  forth 
a  cause  of  action  may  be  made  after  the  impaneling  of  a  jury  and  before 
the  case  is  opened,  but  such  practice  is  not  to  be  commended  as  a  careful 
and  deliberate  method  of  securing  justice  upon  a  trial. 

Thomas  v.  Smith,  75  Hun,  573 ;  58  St  Rep.  597 ;  27  N.  Y.  Supp.  589. 

As  such  motion  is,  in  effect,  a  demurrer,  had  a  demurrer  been  interposed, 
plaintiff's  counsel  would  have  been  apprised  of  the  fault,  if  any,  in  his 
complaint,  and  had  time  to  prepare  for  argument  or  take  measures  to  cure 
the  defects  in  his  pleading. 

Id. 

Upon  a  motion  at  the  commencement  of  the  trial,  the  question,  being  as 
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negligent  in  respect  thereto  shall  be  liable  to  pay  to  any  officer,  agent  or 
employee  of  said  board  injured,  or  whose  life  may  be  lost  (resulting  from 
such  neglect  or  omission)  while  in  the  discharge  or  performance  of  any 
duty  imposed  by  said  board,  or  to  the  wife  and  children,  or  to  the  parents, 
or  to  the  brothers  and  sisters,  being  the  surviving  heirvat-law  of  any  de- 
ceased person  thus  having  lost  his  life,  a  sum  of  money  in  case  of  injury 
to  the  person  not  less  than  one  thousand  dollars,  and  in  case  of  death  not 
less  than  five  thousand  dollars,  such  liability  to  be  determined  and  such 
sums  recovered  in  an  action  to  be  instituted  by  saidboard  for  and  in  behalf 
of  any  person  injured,  or  the  family  or  relatives  of  any  person  killed  as 
aforesaid;  and  any  and  all  persons  for  any  fire  resulting  from  his  or  their 
wilful  or  culpable  negligence,  or  criminal  intent  or  design,  shall,  in  addi- 
tion to  the  present  provisions  of  law  for  the  punishment  of  persons  con- 
victed of  arson,  be  liable  in  a  civil  action  for  the  payment  of  any  and  all 
damages  to  the  person  and  property  the  result  of  such  fire,  and  also  for 
the  payment  of  all  costs  and  expenses  of  said  board  incurred  in  and  about 

the  use  of  employees,  apparatus  and  materials  in  the  extinguishment  of 
any  fire  resulting  from  such  cause,  the  amount  of  such  costs  and  expenses 
to  be  fixed  by  said  board,  and  when  collected  shall  be  paid  into  the  relief 
fund  of  said  department  herein  created;  and  shall  also  be  liable  for  injury 
to  person  or  loss  of  life  of  any  officer,  agent  or  employee  of  said  board,  in 
the  same  manner  and  like  extent,  and  to  be  sued  for  in  like  manner  as  in 
the  preceding  part  of  this  section  provided  for." 

Dismissal  op  Action  on  Opening  of  G)unsel, — Continued. 

to  whether  sufficient  facts  are  alleged  to  constitute  a  cause  of  action,  is 
one  of  pleading. 


.  .Herbert  v.  Duryea,  87  Hun,  288;  67  St.  Rep.  768;  33  N.  Y.  Supp.  1031; 
I  Ann.  Cas.  319. 


If  the  complaint,  standing  by  itself,  is  insufficient,  advantage  should  be 
taken  of  this  objection  by  demurrer,  but  where  an  answer  nas  been  served 
and  the  objection  is  raised  for  the  first  time  at  the  opening  of  the  trial, 
the  sufficiency  of  the  complaint  is  to  be  determined  by  the  pleadings  then 
before  the  court,  and  if  the  answer  aids  the  complaint  in  the  respects  in 
which  it  is  deficient  by  supplying  the  necessary  averments,  the  motion  to 
dismiss  must  be  denied. 
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This  provision  was  carried  into  section  761  of  the  Laws  of 
1897,  being  chapter  378,  p.  263,  and  known  as  the  "Greater  New 
York  Charter,"  the  only  change  being  that  the  commissioner  was 
substituted  for  the  board,  and  the  reason  for  this  change  lies  in 
the  fact  that  under  the  charter  the  of?ftce  of  fire  commissioner  was 
created,  who  took  the  place  and  performed  the  duties  which  had 
theretofore  devolved  upon  the  board  of  fir<e  commissioners.  The 
accident  occurred  on  September  5,  1897,  and  this  was  prior  to 
the  time  when  the  Greater  New  York  Charter  took  effect.  This, 
however,  is  immaterial,  as  the  obligation  and  duty  which  w«re 
imposed  upon  the  owners  and  occupants  of  buildings  remained  the 
same  after  as  before.  The  only  change  was  in  the  person  author- 
ized to  enforce  the  remedy. 

The  cause  of  action,  therefore,  if  it  exists  at  all,  must  be  found 
in  the  statutory  provision  both  as  to  the  duty  imposed  and  the 
remedy  for  the  enforcement  of  the  obligation  created.  By  the 
terms  of  the  act  a  cause  of  action  is  created  for  a  breach  of  the 
duty  imposed  by  the  statute,  but  by  its  express  terms  the  remedy 
for  the  enforcement  of  claims  arising  out  of  a  breach  of  the  obli- 
gation was  vested  by  the  statute  in  the  board  of  fire  commissioners 

Dismissal  of  Action  on  Opening  of  CouNSELy^— Continued. 

Jacquelin  v.  Morning  Journal  Assn.  39  App.  Div.  5x5;  57  N.  Y.  Supp. 
299. 

Cragin  v.  O'Connell,  50  App.  Div.  339;  63  N.  Y.  Supp.  1071. 

When  the  objection  that  a  complaint  does  not  state  a  cause  of  actioo 
IS  not  taken  until  the  opening  of  the  trial,  the  complaint,  although  not  sub- 
jected to  SO  close  a  criticism  as  upon  demurrer,  must  contain  in  some 
form  the  elements  essential  to  the  cause  of  action. 

Coyle   V.  Nies,  6  St.  Rep.  194;  25  Week.  Dig.  556. 

Where  upon  the  dismissal  of  his  complaint,  on  the  ground  that  it  docs 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  after  he  has 
opened  his  case,  plaintiff,  without  asking  leave  to  amend,  excepts  to  the 
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under  the  consolidation  act,  and  in  the  fire  commissioner  under 
the  provisions  of  the  charter.  It  has  long  been  the  settled  law 
that,  where  a  statute  confers  a  right  and  therein  prescribes  a  par- 
ticular method  of  procedure  for  the  enforcement  of  it,  such  pro- 
vision furnishes  the  exclusive  remedy,  and  must  be  followed 
(Dudley  v.  Mayhew,  3  N.  Y.  9),  and  this  rule  has  received  uni- 
form approval  (Heiser  v.  New  York,  104  N.  Y.  68,  9  N.  E.  866; 
Matter  of  N.  Y.,  L.  E.  &  W.  R.  Co.,  no  N,  Y-  374,  18  N.  E. 
120;  People  ex  rel.  Hatzel  v.  Hall,  80  N.  Y.  117).  As  no  duty 
waa  irapQ3ed  upon  the  def^idants  independent  of  tbis  statute,  and 
as  there  existed  no  liability  at  common  law,  it  necessarily  follows 
that  the  plaintiff  was  remitted  to  the  statutory  remedy,  and  what- 
ever liability  existed  can  only  be  enforced  in  the  manner  therein 
prescribed. 

If  follows  that  the  plaintiff  is  without  standing  to  maintain  his 
action.  The  judgment  dismissing  the  complaint  should  therefore 
be  afHrmed,  with  costs.    All  concur. 
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decision  and  appeals,  the  complaint  wHl  be  treated  as  if  it  had  been  de- 
murred to,  and  the  sole  question  presented  on  appeal  is  whether  it  suffi- 
ciently 9)i^gf»  a  f»m^  of  luctson. 

Sheridan  v,  JfL^kitQn,  7^  N.  Y.  170. 

In  reviewing  a  dismissal  upon  the  pleadings  and  the  opening  of  plain- 
tiiTs  counsel,  the  facts  stated  in  fbe  complaiot  are  to  be  considered,  and 
also  such  further  facts  as  in  the  opening  are  offered  to  be  proved,  unless 
objection  to  $HicJb  proof  is  made  on  the  ^peciiGu:  ground  that  it  is  not  ad- 
missible under  the  pleadings. 

Roblee  v.  Town  of  Indian  Lake,  11  App.  Div.  435;  42  N.  Y.  Supp.  326. 

St  James  Churdi  Rector,  etc.  of  v.  Huntington,  82  Hun,  125;  63  St 
Rep.  382;  31  N.  y.  Supp.  91, 

Gews  V.  Bank  of  N.  Y.  Nat  Banking  Assn.  105  N.  Y.  398;  n  N.  E.  814. 

All  that  a  naetion  to  (Hsmiss  at  the  opening  for  a  failure  to  state  the 
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specific  acts  constituting  the  alleged  fraud  brings  up  for  the  consideration 
of  the  court  is  the  question  whether  the  complaint  is  demurrable  upon  its 
face. 

Chandler  v.  Powers,  9  St.  Rep.  169. 

When,  after  issue  joined,  the  complaint  is  dismissed,  at  the  beginning 
of  the  trial  at  special  term,  for  failure  to  state  a  cause  of  action,  the  ques- 
tion on  appeal  from  such  order  must  be  treated  as  though  it  were  presented 
upon  a  demurrer  based  on  the  same  grounds. 

Hinds  V.  Fishkill  &  Matteawan  Equitable  Gas  Co.,  96  App.  Div.  14;  88 
N.  Y.  Supp.  954. 

Upon  a  motion,  before  the  taking  of  any  evidence  at  a  trial  before  a 
referee,  based  upon  the  allegations  of  the  complaint,  they  must  be  regarded 
as  true. 

Terwilliger   v.  Wheeler,  81  App.  Div.  460;  81  N.  Y.  Supp.  173. 

Every  material  fact  in  issue  must  be  found  in  favor  of  plaintiff  on  appeal 
from  a  judgment  dismissing  the  complaint  at  the  close  of  his  connseTs 
opening  address. 

Hoffman  House  v.  Foote,  172  N.  Y.  348;   65  N.  E.  169. 

Where  the  motion  to  dismiss  is  granted  on  the  opening  statement  of 
plaintiff's  counsel  of  the  character  of  his  alleged  cause  of  action,  plaintiff 
is  concluded  by  the  statement,  although  the  complaint  may  have  contained 
another  good  cause  of  action. 

Coyle  V.  Nics,  6  St.  Rep.  194;  25  Week.  Dig.  556. 

The  dismissal  of  a  complaint,  which  alleges  a  good  cause  of  action,  at 
the  close  of  the  opening  of  plaintiff's  counsel  cannot  be  sustained,  when 
the  opening  is  not  a  part  of  the  record  on  appeal. 

Murphy  v.  Hopper,  75  App.  Div.  606;  78  N.  Y.  Supp.  657. 

The  admission  on  the  opening  of  a  fact  fatal  to  the  maintenance  of  the 

the  action  will  not  be  assumed  on  app'jal. 

Wilson  V.  Press  Pub.  Co.,  14  Misc.  514;  36  N.  Y.  Supp.  12. 
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MORRIS  V.  PRESS  PUB.  CO. 

[  98  A  pp.  Div.  143;  90  N.  Y.  Supp.  673.] 

{Supreme  Court,  Appellate  Division,  First  Department.      November  2$, 

1904.) 

1.  Attorneys — Stipulations — Authority — Time  to  Answer. 

An  attorney  for  plaintiff  has  authority  to  stipulate  that  the  defendant 
shall  have  the  same  time  in  which  to  answer  or  demur  to  the  com- 
plaint when  served  as  plaintiff  had  in  which  to  serve  the  complaint,  as 
a  condition  to  the  granting  of  the  stipulation  extending  plaintiff's  time 
to  serve  the  complaint. 

2.  Same — Improvident  Stipulations — ^Vacation. 

The  court  has  authority  to  relieve  a  party  from  a  stipulation  ex- 
tending the  time  to  answer  thoughtlessly  or  improvidently  made  by 
his  attorney. 

3.  Same — Discretion. 

Where  plaintiff's  former  attorney  stipulated  as  a  condition  to  an 
extension  of  time  to  serve  the  complaint  that  the  defendant  should 
have  the  same  time  to  answer  as  plaintiff  had  altogether  to  serve  the 


Note. — Extensions  op  Time  to  Answer. 


a.  Statutes. — ^343. 

b.  In  general. — 346. 

c.  Validity  of  order. — ^349. 

d.  Who  may  make. — 352. 

e.  Service  by  mail. — 352. 


a.  Statutes. 

Where  the  time,  within  which  a  proceeding  in  an  action  after  its  com- 
mencement, must  be  taken,  has  begun  to  run,  and  has  not  expired,  it  may 
be  enlarged,  upon  an  affidavit  showing  grounds  therefor,  by  the  court,  or 
by  a  judge  authorized  to  make  an  order  in  the  action. 

Code  Civ.  Proc  Sec.  781. 

After  the  expiration  of  the  time  within  which  a  pleading  must  be  made. 
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complaint,  and  no  fraud  was  shown,  and  defendant  had  fully  executed 
the  stipulation  on  his  part,  it  was  improper  for  the  court  in  its  dis- 
cretion to  relieve  plaintiff  from  such  stipulation,  in  the  absence  of  any 
change  in  the  circumstances  of  the  parties,  etc. 
O'Brien,  J.,  dissenting. 

\ppeal  from  Special  Term,  New  York  County. 

Action  by  Henry  John  Morris  against  the  Press  Publishing 
Company.  From  an  order  denying  defendant's  motion  for  an 
order  requiring  plaintiff  to  grant  an  extension  of  time  to  answer 
in  accordance  with  a  written  stipulation,  defendant  appeals.  Re- 
versed, 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PAT- 
TERSON, and  LAUGHLIN,  JJ. 

/T.  H.  Van  Benschoten,  for  appellant. 
R,  Percy  Chittenden,  for  respondent. 

Laughlin,  J.    The  action,  which  is  for  an  alleged  libel  pub- 

ExTENsiONS  OF  TiME  TO  ANSWER, — Continued. 

or  any  other  proceeding  in  an  action,  after  its  commencement,  must  be 
taken,  the  court,  upon  good  cause  shown,  may,  in  its  discretion,  and  upon 
fiuch  terms  as  justice  requires,  relieve  the  party  from  the  consequences  of 
an  omission  to  do  the  act,  and  allow  it  to  be  done;  except  as  otherwise 
prescribed  by  law. 

Code  of  Civ.  Proc.  Sec.  783. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order  may  be 
made  without  notice,  or  an  order  to  stay  proceedings  may  be  made  upon 
notice,  by  a  justice  of  the  supreme  court,  or  by  the  county  judge  of  the 
county  where  the  attome>^  for  the  applicant  resides,  in  a  case  where  the 
county  judge,  in  whose  court  the  action  or  special  proceeding  is  brought, 
may  make  the  same,  out  of  court;  and  with  like  effect. 

Code  Civ.  Proc.  Sec  354. 
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lished  in  the  New  York  World,  was  commenced  on  the  27th  day 
of  March,  1903.  The  time  of  the  plaintiff  to  serve  his  complaint 
was,  at  his  request,  extended  by  successive  stipulations  for  the 
period  of  one  year,  one  month,  and  three  days,  and  was  then 
served  on  the  30th  day  of  April,  1904.  The  extensions  for  the 
period  subsequent  to  the  13th  day  of  October,  1903,  were  by 
virtue  of  stipulations  signed  by  attorneys  for  both  parties  con- 
taining the  following  express  provision,  to  wit:  "The  defendant 
to  have  the  same  amount  of  time  in  which  to  answer  or  demur  to 
the  complaint,  when  the  same  shall  be  served,  as  the  plaintiff  has 
had  altogether  in  which  to  serve  the  complaint."  The  attorney 
for  the  plaintiff  thereafter  extended  the  time  of  the  defendant 
until  the  nth  day  of  August,  1904.  On  the  8th  day  of  August 
the  defendant  endeavored  to  obtain  a  further  extension,  but,  being 
unable  to  find  the  attorney  for  the  plaintiff,  gave  notice  of  a  mo- 
tion returnable  on  the  nth  for  an  order  to  show  cause  why  its 
time  should  not  be  extended  for  the  full  period  covered  by  the 
stipulations.  On  the  7th  day  of  Augfust,  1904,  an  order  of  sub- 
stitution of  attorneys  for  the  plaintiff  was  granted  herein  and 
served  two  days  later.  No  affidavit  of  the  former  attorney  or  of 
the  client  was  presented  in  opposition  to  the  motion.     An  affidavit 

Extensions  op  Time  to  Answer^ — Continued. 

No  orjder  extending  a  defendant's  time  to  answer  or  demur  shall  be 
granted  unless  the  party  applying  for  such  order  shall  present  to  the  judge 
to  whom  the  application  shall  be  made  an  affidavit  of  merits,  or  proof  that 
it  has  been  filed,  or  an  affidavit  of  the  attorney  or  counsel  retained  to 
defend  the  action  that  from  the  statement  of  the  case  in  the  action  made 
to  him  by  the  defendant  he  verily  believes  that  the  defendant  has  a  good 
and  substantial  defense  upon  the  merits  to  the  cause  of  action  set  forth 
in  the  complaint,  or  to  some  part  thereof.  The  affidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint,  and  whether 
any  and  what  extension  or  extensions  of  time  to  answer  or  demur  have 
been  granted  by  stipulation  or  order,  and  where  any  extension  has  been 
had,  the  date  of  issue  shall  be  the  same  as  though  the  answer  had  been 
served  when  the  time  to  answer  first  expired. 

When  the  time  to  serve  any  pleading  has  been  extended  by  stipulation 
or  order  for  twenty  4ay3«  op  further  time  shall  be  granted  by  order,  «xcqpt 
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of  the  substituted  attorney  shows  such  substitution,  and  that  he 
was  unwilling  to  carry  out  the  stipulation  on  account  of  the  fact 
that  it  would  postpone  for  a  long  time  the  date  of  issue.  The 
authority  of  the  attorney  for  the  plaintiff  to  make  the  stipulation 
as  a  condition  of  extending  his  time  to  serve  the  complaint  by 
consent  is  beyond  question.  Beardsley  v.  Pope,  88  Hun,  560,  34 
N.  Y.  Supp.  846 ;  Cox  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  63  N.  Y. 
414;  Smith  V.  Barnes,  9  Misc.  368;  60  St.  Rep.  631;  29  N.  Y. 
Supp.  692;  24  Civ.  Pro.  49.  On  the  other  hand,  the  authority 
of  the  court  to  relieve  a  party  from  a  stipulation  thoughtlessly  or 
improvidently  made  by  his  attorney  is  likewise  beyond  question. 
Ludeman  v.  Third  Ave.  R.  Co.,  ^2  App.  Div.  26,  76  N.  Y.  Supp. 
128;  Mark  v.  Buffalo,  87  N.  Y.  189.  Here  no  fraud  or  collusion 
is  shown,  and  the  stipulation  has  been  fully  executed  on  the  part 
of  the  defendant.  The  plaintiff  has  had  the  benefit  of  the  exten- 
sions and  of  everything  that  may  result  therefrom.  In  the  mean- 
time the  law  relating  to  preference  in  the  trial  of  libel  cases  might 
have  been  changed ;  and  it  was  in  fact  attempted  to  be  changed 
by  an  amendment  to  section  793  of  the  Code  of  Civil  Procedure 
(Laws  1904,  p.  312,  c.  173),  the  effect  of  which  is  at  present 
under  consideration  by  this  court.    The  defendant,  in  extending 


Extensions  of  Time  to  Answer, — Continued. 

upon  two  days'  notice  to  the  adverse  party  of  the  application  for  such 
order. 
Rule  24,  Gen.  Rules  of  Practice. 

b.  In  general. 

The  time  to  answer  is  fixed  by  statute.    It  can  only  be  enlarged  by  con- 
sent, or  by  an  order  for  that  purpose. 
McGown   V.  Leavenworth,  2  E.  D.  Smith,  24. 

An  agreement  in  writing,  signed  by  a  party,  extending  the  time  to  answer 
is  as  obligatory  in  all  respects,  as  if  signed  by  his  attorney. 

Braisted  v.  Johnson,  5  Sandf.  671. 

Gen.  Rules  of  Practice,  Rule  11. 

Where  an  extension  of  time  to  answer  has  been  obtained  the  plaintiff 
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the  plaintiff's  time  to  serve  the  complaint,  was  necessarily  post- 
poning the  date  of  issue,  and  incurring  the  risk  of  a  different  rule 
by  which  the  trial  of  the  action  might  be  earlier  or  later  than  if 
issue  were  joined  while  the  law  remained  unchanged.  It  was  not 
competent,  therefore,  for  the  court  to  relieve  the  plaintiff  from 
this  stipulation,  unless  the  defendant  could  be  restored  to  its 
original  position,  so  that  the  result  could  be  accomplished  without 
prejudice  to  it.  In  the  circumstances  it  is  doubtful  whether  this 
could  have  been  done,  but,  however  that  may  be,  the  authority 
of  the  court  to  relieve  a  party  from  a  stipulation  is  the  exercise 
of  a  judicial  discretion,  which  may  not  be  invoked  without  cause 
shown.  In  the  present  case  no  change  in  the  circumstances  of 
the  parties  appears,  and  it  was  not  shown  that  anything  has  trans- 
pired which  was  not  foreseen  and  contemplated  by  the  parties. 
The  court  therefore  was  not  warranted  in  exercising  the  judicial 
discretion,  even  if  it  could  be  exercised  in  this  case. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with 
$10  costs  and  disbursements,  and  motion  granted,  without  costs, 
since  the  attorney  was  not  requested  to  grant  the  extension  prior 
to  the  application.  All  concur,  except  O'BRIEN,  J.,  who  dis- 
sents. 
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can  be  required,  upon  motion,  to  receive  the  pleading,  if  served  before  the 
expiration  of  the  extension. 

Pattison  v.  O'Connor,  23  Hun,  307. 

An  extension  of  the  time  to  answer  is  a  waiver  of  all  objections  to  the 
complaint,  and  a  bar  to  a  motion  to  strike  out  irrelevant  matter,  unless  the 
right  to  make  the  motion  is  expressly  given. 

Bowman   v.  Sheldon,  10  N.  Y.  Leg.  Obs.  339;  5  Sandf.  657. 

An  order  exti»nding  time  to  answer  supersedes  a  prior  motion  noticed 
to  strike  out  portions  of  the  complaint,  where  there  is  no  reservation  in 
the  order  of  the  right  to  make  such  motion. 

Marry  v.  James,  34  How.  Pr.  238. 

RestofF  V.  Eh  rich,  i  Month.  L.  Bui.  33. 

Section  775  of  the  Code  of  Civil  Procedure,  directing  that  an  order  to 
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stay  proceedings  shall  not  be  made  for  a  longer  time  than  twenty  days, 
docs  not  apply  to  an  order  extending  the  time  to  answer. 

Condon   v.  Church  of  St.  Augustine,  14  Misc.  181 ;   35  N.  Y.  Supp.  382. 

The  mere  rendering  of  a  decision  overruling  a  demurrer,  with  leave  to 
answer  in  a  specified  time,  is  insufficient  to  fix  or  limit  the  time  to  answer. 

Metropolitan  Nat.  Bank   v.  Russell,  14  Abb.  N.  C.  98. 

Where,  on  the  last  day  of  the  time  to  answer,  the  defendant  obtained 
an  order  to  show  cause  why  it  should  not  be  extended,  and  staying  the 
plaintiff's  proceeding  in  the  meantime;  it  was  held  that  the  extension 
having  been  refused  on  the  return  of  the  order  to  show  cause,  the  plaintiff 
was  at  liberty  to  proceed  upon  the  defendant's  default,  and  that  the  service 
of  an  answer  a  few  minutes  before  the  hearkig  of  the  application  fc»r 
further  time  could  be  disregarded. 

McGown   V.  Leavenworth,  2  E.  D.  Smith,  24. 

An  order  staying  the  plaintiff's  proceeding?  wiU  not  extend  the  time  for 
the  defendant  to  answer. 

McGown   v.  Leavenworth,  2  E.  D.  Smith,  24. 

Sniffen   v.  Peck,  6  Civ.  Proc  188. 

Where  an  appeal  is  pending  in  the  court  of  appeals  involving  a  quesdoo 
as  to  the  jurisdiction  of  the  court  over  the  defendant  in  the  action,  the 
court  may,  in  its  discretion,  extend  the  time  of  the  defendant  to  plead 
until  after  the  decision  of  the  jurisdictional  question  by  the  court  of 
appeals,  unless  the  plaintiff  is  willing  to  stipulate  to  receive  the  pleading 
without  prejudice  to  the  appeal. 

De  Meli   v.  De  Meli,  16  Week.  Dig.  306. 

The  defendant  by  reason  of  an  irregularity  in  the  service  of  an  order 
giving  him  more  time  to  answer,  suffered  his  time  to  dapse  wttfaont 
answering.  He  then  moved  before  judgment  was  enterod  against  him  for 
leave  to  answer. 

It  was  held  that  bis  application  having  shown  substantial  matter  of  de- 
fense his  rights  should  not  be  summarily  disposed  of  by  denying  a  motion 
to  be  relieved  from  an  irregularity. 

McGuin  V.  Cace,  9  Abb.  Pr.  160. 

Where  an  extension  of  time  will  probably  result  in  putting  the  ease  cvtr 
the  terra,  unless  short  notice  of  trial  be  accepted,  the  acceptanoe  oi  such 
notice  as  a  condition  should  be  imposed. 

Haywood   v.  Th.ayer,  10  Wend.  571. 

Where  the  defendant  appeals  from  an  order  granting  leave  to  amend  the 
complaint,  which  makes  a  new  answer  necessary,  it  is  proper  to  extend  the 
time  to  answer  until  the  appeal  can  be  heard  and  disposed  of. 

Watson   V.  Manhattan  R.  Co.  23  J.  &  S.  547;  18  St.  Rep.  457. 

Where  a  defendant  obtains  an  order  enlarging:  the  time  to  plead,  and 
not  staying  the  plaintiff's  proceedings  until  the  performance  of  some  duty 
devolved  «pon  him  by  order  of  the  court  or  by  law,  the  time  contiiiuos  to 
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run,  notwithstanding  the  order,  and  if  the  order  be  revoked,  and  the 
original  twenty  days  have  expired,  the  plaintiff  is  at  liberty  to  proceed 
upon  the  default. 

Harris  v.  Norton,  7  Wend.  534. 

Brown   v.  St.  John,  19  Wend.  617. 

The  plaintiff  brought  an  action  upon  an  account  stated.  The  defendant, 
after  his  time  to  answer  had  expired,  obtained  an  order  that  the  plaintiff 
serve  a  bill  of  particulars  of  his  claim,  or  show  cause  on  a  day  therein 
named  why  he  should  not  be  required  to  do  so,  and  staying  his  proceed- 
ings until  the  further  order  of  the  court.  The  plaintiff  then  served  a  bill 
of  particulars  and  obtained  an  ex  parte  order  vacating  the  stay  and  entered 
judgment.  It  was  held  that  the  plaintiff  had  a  legal  right  to  do  so;  that 
the  stay  of  proceedings  did  not  operate  as  an  extension  of  time  to  answer. 

Sniffen   v.  Peck,  6  Civ.  Proc.  188. 

An  order  made  by  a  judge,  at  chambers,  enlarging  the  time  to  answer 
is  an  extension  of  the  time  to  demur. 

Brodhead   v.  Brodhead,  4  How.  Pr.  308;  3  Code  Rep.  8. 

In  Pattison  v.  O'Connor,  23  Hun,  307,  the  defendant's  time  to  answer 
would  have  expired  on  April  11.  On  April  6  the  defendants'  attorney 
applied  for  and  obtained  from  the  plaintiff's  attorney  the  following  stipu- 
lation : 

"The  time  for  the  defendant  Dennis  J.  O'Connor,  to  answer  the  within 
complaint,  is  hereby  extended  twenty  days.  Dated  N.  Y.,  April  6,  1880." 
The  plaintiff's  attorney  having  refused  to  receive  a  demurrer  served  by 
the  defendant's  attorney  on  April  30,  on  the  ground  that  the  time  to  demur 
had  expired,  the  defendant  moved  for  an  order  requiring  the  plaintiff  to 
receive  the  demurrer,  which  was  denied.  It  was  held,  that  the  stipulation 
extended  the  time  twenty  lays  from  April  11,  and  that  the  demurrer  was 
received  in  time. 

Where  a  judge's  order  was  obtained  to  enlarge  the  time  for  pleading 
until  the  second  day  of  the  term,  the  defendant  had  until  the  next  day  to 
plead,  and  a  default  entered  on  the  second  day  was  irregular. 

Thomas   v.  Douglass,  2  Johns.  Cas.  226. 

c.  Validity  of  order. 

An  order  extending  the  time  to  answer  or  demur  to  a  complaint,  un- 
supported by  an  affidavit  of  merits,  or  an  affidavit  of  the  attorney  or 
counsel  retained  to  defend  the  action,  that  from  the  statement  of  the  case 
in  the  action,  made  fo  him  by  the  defendant,  he  verily  believes  that  the 
■defendant  has  a  good  and  substantial  defense  on  the  merits,  may  be  re- 
garded. 

Ellis  v.  Van  Ness,  14  How.  Pr.  313. 

Corning  v.  Roosevelt,  10  N.  Y.  Tupp.  977;  18  Civ.  Pro.  193. 

Fries  v.  Coar,  19  Abb.  N.  C.  267;  13  Civ.  Pro.  152. 
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And  in  Romain  v.  Cornwell,  ii  Abb.  Pr.  (N.  S.)  430,  the  court  was  of 
the  opinion  that  under  no  ci -cum stances  can  the  defendant  have  an  ex- 
tension of  time  to  answer  without  filing  an  affidavit  of  merits. 

The  ruling  in  this  case  has  been  greatly  modified  as  the  following  cases 
will  show: 

An  order  extending  defendants  time  to  answer  which  is  irregular  but 
not  void  is  valid  and  effectual  until  reversed  or  vacated. 

Moran   v.  Helf,  52  App.  Div.  481;  65  N.  Y.  Supp.  113. 

In  Campbell  v.  American  Zylonite  Co.,  21  J.  &  S.  131,  it  was  held  that 
an  order  extending  the  time  to  answer  is  not  a  nullity  because  of  the 
absence  of  an  affidavit  of  merits. 

It  is  a  mere  irregularity  which  can  be  cured  by  allowing  such  an  affi- 
davit to  be  filed,  and  until  such  an  order  is  vacated  by  the  court  or  the 
judge  who  granted  it,  it  is  valid. 

Moran  v.  Helf,  52  App.  Div.  481;  65  N.  Y.  Supp.  113. 

Campbell  v.  American  Zylonite  Co.,  21  J.  &  S.  131. 

But  an  ex  parte  order  of  a  judge  extending  time  to  answer,  made  after 
expiration  of  the  time  to  answer,  is  a  nullity,  and  may  be  disregarded,  and 
judgment  entered  by  default. 

Fries  v.  Coar,  19  Abb.  N.  C.  267;  13  Civ.  Pro.  152. 

In  Fries  v.  Coar,  19  Abb.  N.  C.  ^^  13  Civ.  Pro.  152,  the  court  sajrs: 
"While  it  is  true  that  orders  of  the  court  must  not  be  disregarded,  it  is 
equally  true  that  ex  parte  orders  extending  time  made  by  a  judge  out  of 
court,  after  the  statutory  time  has  run,  are  mere  nullities,  and  may  be 
safely  disregarded." 

An  order  extending  the  time  to  plead  was  granted  upon  an  affidavit  of 
merits  made  by  the  party  and  upon  an  affidavit  made  by  his  ttorney  set- 
ting forth  the  reason  why  the  extension  was  sought.  The  affidavit  of 
merits  was  duly  filed,  but  no  copy  thereof  was  served  with  the  order  and 
the  other  affidavit.  It  was  held  that  the  plaintiff  might  'disregard  the  order 
and  enter  judgment  as  on  default. 

Corning  v.  Roosevelt,  10  N.  Y.  Supp.  937;  18  Civ.  Pro.  193. 

In  an  action  against  a  foreign  corporation  the  defendant  obtained  an 
order  for  the  examination  of  the  president  of  the  corporation,  a  resident 
of  Annapolis,  Maryland,  directing  him,  as  an  adverse  party,  to  appear  for 
examination  in  New  York,  the  object  being  to  secure  certain  information 
which  would  assist  the  defendant  in  framing  his  answer.  The  defendant 
procured  an  order  for  service  without  the  state.  Service  was  made  upon 
the  president  in  Annapolis,  and  also  upon  the  attorney  for  the  plaintiff. 
The  president  did  not  appear  on  the  return  day.  The  defendant  moved  to 
dismiss  the  action,  but  the  court  denied  the  motion  and  ordered  the  de- 


NEW  YORK  ANNOTATED  CASES.  351 

Extensions  of  Time  to  Answer, — Continued. 


fendant  to  answer  within  ten  days.       The  plaintiff  made  no  motion  to 
vacate  the  order  for  the  examination  of  its  president. 

It  was  held,  that  the  order  requiring  the  defendartl  to  serve  his  answer 
within  ten  days  should  be  reversed,  and  that  his  time  to  answer  should 
be  extended  until  the  president  of  the  plaintiff  submitted  himself  to  the 
jurisdiction  of  the  court,  or  until  the  plaintiff  applied  for  and  secured  a 
vacation  of  the  order  for  his  examination. 

Farmers*  Nat.  Bank  v.  Underwood,  90  Hun,  342;  35  N.  Y.  Supp.  693. 

Where  a  nonresident  plaintiff  is  required,  upon  defendant's  application, 
to  file  security  for  costs,  the  court  may  properly  extend  defendant's  time 
to  answer  until  a  certain  number  of  days  after  security  is  filed,  without 
requiring  him  to  make  and  file  an  affidavit  of  merits. 

Worthington  v.  Warner,  19  Abb.  N.  C.  266. 

In  Worthington  v.  Warner,  19  Abb.  N.  C.  266,  the  court  says;  "Until 
the  plaintiff  files  security  for  costs,  he  has  no  standing  in  court.  The 
defendant  should  not  be  required  to  make  and  file  an  affidavit  of  merits 
until  the  plaintiff  decides  whether  or  not  he  will  put  himself  in  a  position 
to  enable  him  to  prosecute  his  action.' 


n 


The  court  has  power  to  grant  an  order  extending  the  time  to  answer 
even  though  there  has  been  no  formal  notice  of  appearance,  and  such 
order  is  sufficient  to  bind  the  plaintiff  until  vacated. 

Krause  v.  Averill,  4  Civ.  Pro.  410. 

In  an  action  for  libel  the  defendant  obtained  an  order  extending  the 
time  to  answer.  The  order  was  obtained  because  of  the  inability  of  the 
defendant's  attorney  to  serve  upon  the  plaintiff  an  order  for  his  examina- 
tion made  under  the  authority  of  Sec.  872  of  the  Code  of  Civil  Procedure. 
The  purpose  of  the  order  for  examination  was  to  allow  the  defendant  to 
ascertain  facts  necessary  to  enable  it  to  frame  its  answer.  Diligent  efforts 
were  made  to  serve  it  upon  the  plaintiff  personally,  but  they  were  un- 
successful because  of  the  fact  that  the  plaintiff  had  left  the  State  of  New 
York.  It  was  held  that  this  order  for  the  plaintiff's  examination,  so  long 
as  it  remained  in  force,  must  be  held  to  have  been  regularly  made,  and 
that  it  entitled  the  defendant  to  an  examination  of  the  plaintiff  as  a  wit-* 
ness  under  its  direction,  before  the  defendant  could  be  compelled  to  serve 
an  answer  in  the  action. 
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Dudley  v.  Press  Pub.  Co.,  53  Hun,  347;  25  St.  Rep.  32;  6  N.  Y.  Sopp- 
388;  17  Civ.  Pro.  267. 

Campbell  v.  American  Zylonite  Co.,  21  J.  &  S.  131. 

Farmer's  Nat.  Bank  v.  Underwood,  90  Hun,  342 ;  35  N.  Y.  Supp.  693. 

A  defendant  procured  an  order  requiring  the  plaintiff,  a  foreign  cor- 
poration, to  file  security  for  costs,  and  extending  the  defendant's  time  to 
answer  twenty  days  after  the  filing  of  such  security.  No  affidavit  of  merits 
was  presented.  The  plaintiff  filed  security  for  costs,  and  because  no 
affidavit  of  merits  was  filed  or  served  disregarded  the  order  extending 
the  Vme  to  answer,  and  entered  judgment.  It  was  held,  that  the  judgment 
was  irregularly  entered,  and  must  be  set  aside. 

First  Nat.  Bank  v.  Ranger,  14  Civ.  Pro.  i. 

In  First  Nat.  Bank  v.  Ranger,  14  Civ.  Pro.  i,  the  court  says ;  "Notwith- 
standing the  decision  in  Ellis  v.  Van  Ness  (14  How.  Pr.  313).  I  think  it 
extremely  doubtful  whether  the  order  extending  defendant's  time  to  answer 
was  void,  and  whether  the  plaintiff  had  a  right  to  disregard  it  merely 
because  no  affidavit  of  merits  was  presented. 

d.  IV ho  may  make. 

A  special  term  of  the  supreme  court  has  no  jurisdiction  to  vacate  an 
order  for  extension  of  time  to  answer,  in  an  action  pending  in  the  county 
court. 

Edwards  v.  Shreve,  83  App.  Div.  165;  82  N.  Y.  Supp.  514. 

A  county  judge  of  a  county  outside  of  the  judicial  department  in  which 
an  action  in  the  supreme  court  is  triable,  may  extend  ex  parte  defendant's 
time  to  answer,  where  the  attorney  for  the  applicant  resides  in  such 
county. 

Crandall  &  Godley  Co.  v.  Eddy  Confectionary  Co.,  37  Misc.  745;  76  N. 
Y.  Supp.  476. 

e.  Sendee  by  mail. 

Where  service  by  mail  be  made,  an  order  extending  time  to  answer 
obtained  and  mailed  on  the  last  day  of  the  time  to  answer  is  sufficient  to 
prevent  the  plaintiff  from  regularly  entering  judgment  as  upon  failure  to 
answer. 

Schuhardt  v.  Roth,  10  Abb.  Pr.  203. 
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SALEEBY  V.  CENTRAL  R.  CO.  OF  NEW  JERSEY. 

[99  App.  Div,  163;  90  N.  Y.  Supp,  1042.] 
(Supreme  Court,  Appellate  Division,  First  Department.    December  9, 1904.) 

1.  Carriers — ^Loss  of  Baggage — Negligence — Prima  Facie  Case. 

In  an  action  against  a  carrier  the  unexplained  loss  of  a  traveling 
case,  checked  by  it  as  baggage,  is  sufficient  to  establish  a  prima  fade 
case  of  negligence. 

2.  Same — Merchandise. 

Where  a  carrier  undertook,  without  extra  compensation,  to  transport 
a  traveling  case  with  notice  that  it  contained  merchandise  or  samples, 
and  not  baggage,  it  was  liable  for  loss  thereof. 

3.  Same — Baggage  Master— Authority. 

A  railroad  baggage  master  has  authority  to  accept  merchandise  from 

Note. — Merchandise  as  Baggage. 

a.  Statutes. — 353. 

b.  Cases. — ^353. 


a.  Statute. 

*  *  ♦  ♦  Bicycles  are  hereby  declared  to  be  and  be  deemed  baggage 
for  the  purposes  of  this  article  and  shall  be  transported  as  baggage  for 
passengers  by  railroad  corporations  and  subject  to  the  same  liabilities,  and 
no  such  passenger  shall  be  required  to  crate,  cover  or  otherwise  protect 
any  such  bicycle;  provided,  however,  that  a  railroad  corporation  shall  not 
be  required  to  transport,  under  the  provisions  of  this  act,  more  than  one 
bicycle  for  a  single  person. 

Railroad  Law,  Sec.  44. 

It  is  hereby  made  the  duty  of  the  owners  or  lessees  of  any  steamboat,  or 
line  of  steamboats,  except  ferry-boats  navigating  the  Hudson  river,  or 
any  other  waters  within  the  jurisdiction  of  this  state,  to  receive  and  trans- 
port the  bicycle  of  any  passenger  as  ordinary  baggage.    *    *    *    *    * 

Chap.  121,  Laws  1903,  Sec.  i. 

b.  Cases. 

The  baggage  which  a  passenger  is  entitled  to  bring  with  him,  and  which 
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a  passenger,  and  contract  to  carry  it  as  baggage  without  additioiiai 
compensation. 

4.  Same — Limited  Liability — Statutes. 

Where  a  statute  authorized  carriers  to  limit  their  liability  for  loss 
of  "goods,  merchandise,  or  baggage"  received  for  transportation  by 
notice  "inserted  in  the  bills  of  lading  or  receipts  given  for  $uch  mer- 
chandise or  in  the  tickets  to  passengers,"  a  carrier's  liability  was  not 
limited  thereunder  with  respect  to  merchandise  of  a  passenger  trans- 
ported in  a  packing  case  without  extra  compensation,  where  no  bill  of 
lading  or  receipt  was  given  therefor  except  the  passenger's  ticket, 
which  limited  the  company's  liability  to  baggage  defined  as  wearing 
apparel  only. 

Patterson,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Rasheed  G.  Saleeby  against  the  Central  Railroad 
Company  of  New  Jersey.    From  a  judgment  in  favor  of  plaintiff 
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is  included  in  the  general  contract  for  the  carriage,  is  ordinary  baggage, 
or  such  articles  of  necessity  and  personal  convenience  as  are  usually  car- 
ried by  passengers. 

Nordmeycr  v.  Loescher,  i  Hilt.  499. 

The  general  term  "baggage"  does  not  include  merchandise. 

Nordmeyer  v.  Loescher,  i  Hilt.  499. 

Hawkins  v.  Hoffman,  6  Hill,  586. 

Grant  v.  Newton,  i  E.  D.  Smith,  95. 

A  set  of  harness  maker's  tools,  valued  at  $10,  in  the  plaintiff's  trunk 
with  his  clothing,  was  held  to  be  included  in  the  general  term  baggage. 

Davis  V.  Cayuga  &  S.  R.  Co.,  10  How.  Pr.  330. 

So,  also,  was  a  rifle  contained  in  the  tnmk. 

Davis  V.  Cayuga  &  S.  R.  Co.,  10  How.  Pr.  330. 

A  passenger's  trunk,  containing  valuable  merchandise  and  nothing  else. 
was  held  not  to  be  included  within  the  ordinary  term  baggage. 

Pardee  v.  Drew,  25  Wend.  459. 

A  special  contract  is  necessary  to  change  the  general  rule. 

Pratt  v.  N.  Y.  Cent.  7  Abb.  L,  J.  299. 


NEW  YORK  ANNOTATED  CASES.  355 

1904]  Saleeby  v.  Central  R.  Oj.  pf  New  Jersey. 

and  from  an  order  denying  defendant's  motion  for  a  new  trial,  it 
appeals.    Affirmed, 

« 

The  action  was  brought  to  recover  for  damages  sustained  by  the  plain- 
tiff by  the  failure  of  the  defendant  to  deliver  to  him  a  traveling  case  con- 
taining merchandise  which  he  had  checked  as  baggage  on  August  5,  1902, 
to  West  End,  N.  J.,  from  the  defendant's  railroad  station  at  the  foot  of 
Whitehall  street,  New  York  City.  The  plaintiff  purchased  a  ticket,  and 
thereafter  presented  the  traveling  case  to  the  baggage  master,  and  he  tes- 
tifies that  he  then  told  the  baggage  master  that  it  contained  valuable  goods 
and  samples,  which  he  intended  to  offer  for  sale  on  the  following  day.  His 
testimony  was  corroborated  by  two  witnesses,  but  the  baggage  master 
denied  receiving  any  such  information.  The  case  contained  laces  and  silks 
of  the  conceded  value  of  $656.86.  Of  these  $97.05  worth  were  the  absolute 
property  of  the  plaintiff,  and  the  balance  he  had  purchased  on  memoran- 
dum. The  ticket  bought  by  plaintiff  for  his  transportation  and  upon  which 
he  checked  the  case  stated:  "Free  transportation  allowed  for  150  lbs.  bag- 
gage (wearing  apparel)  only  and  company's  liability  expressly  limited  to 
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Merchandise  intended  as  presents  for  friends  was  held  not  included  in 

the  general  term  baggage. 
Nevins  v.  Bay  State  Steamboat  Co.  4  Bos.  225. 

Articles  of  merchandise  not  used  for  trading  purposes  may  or  may  not 
be  included  in  the  general  term  baggage,  depending  upon  the  nature, 
quality  and  quantity  of  the  articles,  and  in  doubtful  cases  should  be  con- 
sidered as  a  question  of  fact. 

Grant  v.  Newton,  i  K  D.  Smith,  95. 

The  samples  of  a  traveling  salesman  are  not  embraced  in  the  general 
term  baggage. 

Hawkins  v.  Hoffman,  6  Hill,  586. 

A  railroad  company  received  the  trunk  of  a  passenger  after  being  in- 
formed that  it  contained  articles  of  merchandise  in  addition  to  ordinary 
baggage.  On  account  of  extra  weight  a  sum  in  addition  to  the  ordinary 
fare  was  charged  and  paid.  In  an  action  to  recover  for  the  loss  of  the 
trunk,  it  was  held,  that  the  railway  company  was  liable  for  the  merchandise 
as  well  as  for  the  baggage. 

Perlcy  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  65  N.  Y.  374. 

Glasco  v.  N.  Y.  Cent.  R.  Co.,  36  Barb.  557. 
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$1  per  lb."  It  was  further  testified  that  conspicuously  posted  in  the  station 
was  a  notice  that  the  defendant  limited  its  liability  as  carriers  of  goods, 
merchandise  and  baggage  to  $ioo  for  every  loo  pounds  weight,  in  accord- 
ance with  the  New  Jersey  statute  providing  that  any  railroad  corporation 
of  the  state  may,  by  giving  notice,  so  limit  its  responsibility,  a  general 
notice  of  such  limitation  to  be  conspicuously  posted  at  the  receiving  of&ce 
of  such  company  and  inserted  in  tickets  delivered  to  passengers.  The 
value  being  admitted,  the  court  submitted  to  the  jury  the  question  whether 
or  not  the  baggage  master  received  the  case  with  notice  of  the  character 
and  value  of  its  contents,  and,  upon  their  finding  in  favor  of  the  plaintiff, 
a  judgment  was  so  entered  for  the  total  amount  claimed,  and  from  sach 
judgment  the  defendant  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, O'BRIEN,  and  LAUGHLIN,  JJ. 

Robert  Thorne,  for  appellant. 


Merchandise  as  Baggage,— Continued 


Where  a  railroad  company  receives  the  trunks  of  a  passenger  with 
notice  that  they  contain  property  other  than  the  passenger's  baggage,  and 
receives  separate  consideration  for  their  transportation  an  agreement  to 
carry  the  same  by  freight  may  be  inferred. 

Sloman  v.  Great  Western  R.  Co.,  67  N.  Y.  208. 

Trimble  v.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  162  N.  Y.  84;  56  N.  E.  532;  48 
L.  R.  A.  115. 

Glasco  V.  N.  Y.  Cent.  R.  Co.,  36  Barb.  557. 

Where  a  railway  company  received  a  trunk  containing  the  personal 
effects  of  a  passenger  and  also  a  quantity  of  merchandise,  no  extra  charge 
being  made,  it  was  held  that  the  carrier  was  not  liable  for  merchandise 
intended  for  sale,  or  for  samples  to  effect  sales. 

Simpson  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  16  Misc  613 ;  38  N.  Y.  Snpp.  341. 

A  railway  company  received  a  trunk  from  a  passenger,  in  the  usual  way 
for  transportation.  Merchandise  belonging  to  a  third  person  was  con- 
tained therein,  and  no  notice  of  the  presence  of  such  goods  was  communi- 
cated to  the  company. 
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/.  Allison  Kelly,  for  respondent. 

O'Brien,  J.  The  questions  presented  are,  first,  whether  the  de- 
fendant is  liable  at  all ;  and,  secondly,  if  it  is,  the  extent  of  such 
liability.  Resolving  the  first  question  favorably  to  the  plaintiff,  it 
is  unnecessary  for  us  to  hold  that  the  defendant  was  an  insurer, 
because,  upon  the  theory  that  the  defendant  was  a  bailee,  it  would 
be  liable  for  negligence,  and  negligence  was  established  prima 
facie  by  the  unexplained  loss  of  the  traveling  case.  As  to  the 
extent  of  the  liability,  we  think  that  the  plaintiff  can  recover  the 
full  value  of  the  merchandise  which  the  defendant  had  received 
as  such  for  transportation.  Upon  the  first  question  there  are 
many  cases  in  this  state  where  a  carrier  has  been  held  liable  for 
merchandise  lost,  with  or  without  notice  of  its  character;  but  in. 
such  cases  it  appeared  that  extra  compensation  was  paid,  and  thus 
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It  was  held  that  the  company  would  not  be  liable  to  the  owner  of  such 
goods  in  case  of  loss  or  destruction. 

Gurney  v.  Grand  Trunk  R.  Co.,  37  St.  Rep.  155 ;  13  N.  Y.  Supp.  645. 

The  plaintiff  delivered  a  box  containing  merchandise  to  a  man  supposed 
to  be  the  baggageman.  A  check  was  asked  for  and  refused  upon  the 
ground  that  they  did  not  give  checks  for  such  ^oods,  the  person  stating 
that  they  would  go  safely  to  the  place  designated.  The  box  failed  to  reach 
its  destination.'  An  action  was  commenced  by  the  plaintiff  to  recover  the 
value  of  the  gooc's.  It  was  based  not  upon  the  fact  that  the  package  was 
personal  baggage,  but  that  it  was  property  placed  in  charge  of  the  baggage 
master  to  be  transported  to  its  destination.  There  was  nothing  in  the  case 
showing  any  attempt  to  deceive  by  representing  it  to  be  baggage.  The 
appearance  of  the  package  indicated  that  it  was  not  baggage;  it  being  a 
package  instead  of  a  trunk. 

The  place  of  deposit  for  goods  or  baggage  was  the  same.  It  was  held 
that  the  goods  not  being  represented  to  be  baggage,  and  not  being  packed 
so  as  to  assume  that  appearance  there  was  no  reason  why  the  carrier 
should  not  be  held  liable  for  them  as  for  freight 

Butler  V.  Hudson  River  R.  Co.,  3  E.  D.  Smith,  571. 
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the  liability  was  based  upon  an  independent  contract  for  the 
transportation  of  the  merchandise  as  such.  See  Stoneman  v.  Enc 
R.  Co.,  52  N.  Y.  429;  Sloman  v.  Great  Western  Ry.  Co.,  67  N. 
N.  208;  Talcott  V.  Wabash  R.  Co.,  159  N.  Y.  461,  54  N.  E.  i ; 
Trimble  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  162  N.  Y.  84,  56  N.  E.  532, 
48  L.  R.  A.  115.  These  cases  are  not  of  much  assistance  to  the 
plaintiff,  because  the  right  of  recovery  in  each  of  them  was 
predicated  upon  the  fact  that  there  was  a  separate  and  inde- 
pendent contract  based  upon  an  adequate  consideration  foi  tlie 
transportation  of  the  goods  or  merchandise.  Here  there  was  no 
independent  contract  based  on  extra  compensation;  but,  accord- 
ing to  the  facts  as  found  by  the  jury,  the  defendant,  with  knowl- 
edge that  the  case  contained  merchandise,  and  not  wearing  ap- 
parel, agreed  to  carry  it  and  deliver  it  to  the  pr^ssenger  at  a 
designated  place  on  its  route.  We  have  been  referred  to  no 
authority  in  this  state  directly  in  point,  and  the  question  may 
therefore  be  considered  as  a  new  one,  and  im^olves  the  deter- 
mination of  whether  a  railroad  company  which  undertakes  with- 
out extra  compensation  to  transport  a  case  containing  merchan- 
dise or  samples  is  liable  for  the  failure  through  negligence  to 
perform  its  undertaking.  It  is  conceded  that,  if  the  traveling 
case  contained  what  is  usually  known  as  baggage,  the  defendant 
would  be  liable  for  its  loss ;  and  we  do  not  see  whv  the  defendant 
is  not  equally  liable  if,  in  consideration  of  the  fare  paid  by  the 
passenger,  it  undertakes  to  transport  hiti  and  such  propertv  as  he 
delivers  to  the  baggage  master  for  transportation.  The  consider- 
ation for  such  a  contract  is  the  money  paid  by  the  passenger.  It 
was  the  undoubted  right  of  the  company  to  refuse  the  case  when 
knowledge  was  brought  home  to  it  that  it  contained  other  than 
baggage,  or  it  could  have  refused  to  transport  it  without  extra 
compensation.  Having,  however,  without  extra  compensation, 
undertaken  to  transport  the  plaintiff  and  the  traveling  case,  vh'ch 
it  had  notice  contained  not  baggage,  but  merchandise,  w^e  think 
that  the  company  is  liable  for  its  loss.  In  other  words,  the  car- 
rier is  liable  for  the  goods,  although  not  baggae^e,  if,  knowing 
their  character,  it  accepts  them  as  baggage.  In  the  Stoneman  v. 
Erie  R.  R.  case,  52  N.  Y.  429,  in  which,  as  we  have  pointed  out. 
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there  was  an  independent  contract,  it  was  said  in  the  course  of 
the  opinion:  "I  think  it  safe  to  say  that,  if  the  carrier  knew  or 
had  notice  of  the  character  of  the  goods  taken  as  baggage,  and 
still  undertook  to  transport  them,  he  is  liable  for  their  loss,  al- 
though they  are  not  traveler's  baggage."  It  is  suggested  by  the 
defendant  that  the  baggage  master  had  no  authority  to  impose 
such  an  obligation  on  the  company.  The  baggage  master,  how- 
ever, represented  the  railway  company,  and,  within  the  scope  of 
his  employment,  could  bind  the  company.  The  right  to  accept 
from  a  passenger  merchandise  and  contract  to  carry  it  was  within 
the  apparent  scope,  and  we  think  that  the  real  scope,  of  the  au- 
thority conferred  on  the  baggage  master.  A  passenger  comes  in 
contact  with  no  officer  of  the  company,  and  with  respect  to  per- 
sonal baggage  or  articles  other  than  baggage  which  he  desires  to 
carry  with  him  in  a  valise,  case,  or  trunk  those  with  whom  he 
must  deal  are  the  baggage  master  and  his  assistants. 

Upon  the  extent  of  the  liability  the  appellant  calls  our  attention 
to  the  statute  of  New  Jersey  which  was  conspicuously  posted  in 
the  baggage  room,  and  the  notice  upon  the  ticket  purchased  by 
the  passenger,  and  upon  these  bases  the  contention  that  the  liabil- 
ity of  the  company,  if  any  was  limited  to  $1  per  pound  to  the 
extent  of  150  pounds.  Under  the  New  Jersey  statute  the  right  is 
conferred  upon  the  company,  by  giving  notice  to  any  person  or 
persons  offering  goodSj  merchandise,  or  baggage  for  transporta- 
tion on  the  railroad,  to  limit  its  liability.  The  notice  was  given 
in  this  case  under  the  statute  so  far  as  it  relates  to  baggage 
(wearing  apparel  only),  but  with  respect  to  merchandise  there 
was  no  limitation  in  terms  upon  the  ticket.  The  notice  which  was 
posted  conspicuously  in  the  office  specified  the  limitation  as  to 
both  baggage  and  merchandise,  but  it  will  be  seen  from  the  read- 
ing of  the  New  Jersey  statute  that  not  only  was  this  necessarv, 
but,,  in  addition,  there  was  the  requirement  that  where  goods, 
merchandise,  or  baggage  are  received  for  transportation  there 
should  also  be  a  notice  "inserted  in  the  bills  of  lading  or  receipts 
given  for  such  merchandise  or  in  the  tickets  to  passen^^ers.''  It 
is  not  claimed  that  there  was  any  receipt  or  bill  of  lading  given 
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to  the  plaintiff  when  the  traveling  case  with  the  merchandise  was 
delivered  for  transportation,  and,  as  we  have  pointed  out,  there 
was  nothing  in  the  ticket  which  called  the  attention  of  the  plaintiff 
to  any  limitation  of  liability  for  merchandise.  Were  it  not  for  the 
limitation  which  the  statute  allows  in  the  case  of  both  bagrg^?^ 
and  merchandise,  the  carrier  would  be  liable  for  the  full  va!ue  of 
the  property  lost ;  and  the  only  way  that  the  company  could  get 
rid  of  liability  for  the  full  value  of  the  property  delivered  would 
be  by  taking  advantage  of  the  statute  and  giving  the  notice  as 
thereby  required,  which,  as  we  have  seen  in  the  case  of  this  par- 
ticular merchandise,  was  not  done. 

There  are  decisions  which  sustain  the  view  that,  if  the  property 
delivered  is  of  such  a  peculiar  and  exceptional  value  that  the  duty 
is  imposed  upon  the  passenger  of  calling  the  attention  of  the 
representative  of  the  company  thereto,  and,  if  he  fails  to  do  so, 
the  company  would  not  be  liable  for  the  full  value.  Where,  how- 
ever, as  here,  there  was  nothing  extraordinary  or  exceptional 
about  the  character  or  value  of  the  merchandise  delivered,  we  do 
not  think  that  the  cases  referred  to  are  applicable.  Upon  this 
branch  of  the  subject,  therefore,  if  liable  at  all,  as  we  think  the 
defendant  is,  the  learned  trial  judge  properly  held  that  it  was 
liable  for  the  full  value  of  the  merchandise  which  it  undertook 
to  transport. 

The  defendant  calls  attention  to  the  fact  that  the  value  of  the 
articles  which  were  the  exclusive  personal  property  of  the  plain- 
tiff did  not  exceed  the  sum  of  $97.50,  and  that  the  balance  for 
which  the  jury  found  a  verdict  consisted  of  the  value  of  samples 
and  goods  which  had  been  delivered  to  the  plaintiff  on  memoran- 
dum. It  is  apparent,  however,  from  the  plaintiff's  testimony,  that 
these  were  sold  to  him  on  memorandum  of  sale,  and,  unless  re- 
turned by  him,  he  would  have  to  pay  for  them.  In  effect,  there- 
fore, there  was  a  sale  to  him,  and,  though  referred  to  as  a  sale  on 
memorandum,  the  only  limitation  upon  the  plaintiff's  unqualified 
title,  such  as  would  vest  by  an  absolute  sale,  was  that  he  could 
have  returned  the  property,  and  thus  have  avoided  payment,  or, 
if  he  did  not  pay  therefor  at  the  time  fixed,  the  sellers  might  dis- 
affirm his  title,  and  recover  the  property,  or,  affirming  the  sale, 
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sue  for  the  value.  The  goods  having  been  lost,  the  former  remedy 
was  taken  from  the  sellers,  and  the  liability  of  the  plaintiff  to  re- 
turn  the  property  made  him  liable  to  the  sellers  for  their  value. 
The  title,  however,  passed;  and,  for  the  reasons  already  given, 
the  plaintiff  was  entitled  to  recover  the  full  value  of  the  property. 
We  think,  therefore,  that  the  judgment  and  order  appealed 
from  should  be  affirmed,  \yith  costs.  All  concur,  except  PAT- 
TERSON, J.,  who  dissents. 


PHILLIPS  V.  OWEN  et  al. 

[99  App.  Div.  18;  90  N.  Y.  Supp.  947.1 

{Supreme  Court,  Appellate  Division,  Third  Department.      November  16, 

1904.) 

Mortgages — Leases — Priority  of  Lien — Record^Notice. 

Prior  to  the  execution  of  a  mortgage  on  five-eighths  of  an  acre  of 
land  containing  four  houses,  the  title  was  in  the  mortga^^or,  subject 


Note. — Possession  of  Real  Property  as  Notice  of  an  Interest  Therein. 

a.  In  general. — 361. 

b.  When  not  notice. — ^365. 

c.  Under  contracts  to  convey. — 366. 

a.  In  general. 

"It  ia  a  familiar  principle  of  law  that,  where  a  party  is  in  possession  of 
property,  whether  real  or  personal,  it  is  notice  to  all  the  world  of  all  the 
rights  which  he  claims  in  respect  to  such  property." 

Mitchell  V.  Met.  El.  R.  Co.,  56  Hun,  543;  3i  St.  Rep.  625;  9  N.  Y.  Supp. 
829. 

The  principle  applies  to  easements  in  possession  as  well  as  to  other 
property. 

Ward  V.  Met.  El.  Ry.  Co.,  152  N.  Y.  39;  46  N.  E.  319. 
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to  an  unrecorded  life  lease  in  favor  of  his  mother.  The  mortgagor 
was  an  unmarried  man,  28  years  of  age,  and  resided  with  his  mother, 
who  had  been  a  widow  for  many  years,  in  one  of  the  houses,  the 
others  being  used  as  tenements.  Held,  that  the  widow's  possession 
was  equivocal,  and  consistent  with  the  apparent  ownership  and  pos- 
session of  the  mortgagor,  and  was  therefore  not  sufRcient  to  charge 
the  mortgagee  with  notice  of  her  rights  under  the  lease. 

Appeal  from  Special  Term,  Chemung  County. 

Action  by  Cassius  A.  Phillips,  as  executor  and  trustee  of  the 
estate  of  Addison  D.  Blair,  deceased,  against  Elizabeth  Owen. 
impleaded  with  others.  From  a  judgment  in  favor  of  com- 
plainant, defendant  Owen  appeals.    Affirmed, 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Warren  J.  Cheney,  for  appellant. 

E.  J.  Baldwin,  for  respondent. 

Parker,  P.  J.  The  appellant,  Mrs.  Owen,  claims  that  the  life 
lease  which  she  took  from  her  son,  David  H.  Allen,  prior  to  the 
time  he  executed  the  mortgage  which  the  plaintiff  is  now  seeking 

Possession  of  Real  Property  as  Notice  of  an  Interest  Therein^ — Cort. 

The  rule,  however,  does  not  apply  where  the  relation  between  the  actual 
owner  and  the  person  in  possession  is  solely  that  of  landlord  and  tenant, 
because  under  such  circumstances,  the  possession  of  the  former  is,  in  law, 
the  possession  of  the  latter. 

Shneider   v.  Wahl,  84  App.  Div.  i ;  82  N.  Y.  Supp.  27. 

The  possession  of  premises,  which  operates  as  constructive  notice,  must 
be  visible  and  open,  and  not  a  mere  constructive  possession. 

Webster   v.  Van  Steenbergh,  46  Barb.  211. 

Where  the  purchaser  under  an  unrecorded  deed  was  in  open  and  visible 
possession  of  the  premises,  it  was  held  sufficient  notice  to  protect  him 
against  a  subsequent  purchaser,  and  to  charge  the  latter  with  a  knowledge 
of  his  rights. 

Troup  V.  Hurlbut,  10  Barb.  354. 

The  possession  which  will  be  equivalent  to  actual  notice  to  a  subsequent 
purchaser  must  be  an  actual,  open  and  visible  occupation,  inconsistent  with 
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to  foreclose,  is  superior  to  such  mortgage,  although  such  life 
lease  was  not  recorded  until  some  years  after  the  record  of  the 
mortgage.  And  she  bases  such  claim  upon  the  allegation  that  she 
then  held,  and  has  since  continued  to  hold,  such  a  possession  of 
the  mortgaged  premises  as  was  equivalent  to  notice  of  her  rights 
under  such  lease. 

For  the  purposes  of  this  appeal,  it  may  be  conceded  that  the 
lease  was  fully  executed  and  delivered  to  her  at  the  time  and  in 
the  manner  claimed  by  her,  but  I  am  of  the  opinion  that  the  pos- 
session which  she  is  proven  to  have  had  was  not  sufficient  to  give 
the  notice  she  claims  for  it.  The  mortgaged  premises  consisted 
of  about  five-eighths  of  an  acre  of  land,  with  four  houses  upon  it. 
In  one  of  them  the  appellant  and  her  son,  David,  resided  to- 
gether, and  had  so  resided  for  many  years.  The  son  was  a  man 
in  business,  about  28  years  of  age,  and  had  title  to  such  lands, 
holding  them  by  a  conveyance,  duly  recorded,  from  Samuel  Miner 
and  wife,  and  John  R.  Miner  and  wife.  The  other  three  dwellings 
on  the  premises  were  used  as  tenement  houses.  Whether  any  of 
them  were  occupied  by  tenants  at  the  time  the  mortgage  was 
given  does  not  appear.  The  appellant  had  been  a  widow  for 
many  years,  and  she  and  the  said  David  H.  Allen,  who  was  her 
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the  title  of  the  apparent  owner  by  the  record;  not  equivocal,  occasional,  or 
for  a  special  or  temporary  purpose. 

Brown  v.  Volkening,  64  N.  Y.  76. 

Pope  V.  Allen,  90  N.  Y.  298. 

Holland  v.  Brown,  140  N.  Y.  344;  35  N.  E.  577. 

There  must  be  a  possession  actual  and  distinct,  and  manifested  by  such 
acts  of  ownership  as  would  naturally  be  observed  and  known  by  others. 

Brown  v.  Volkening,  64  N.  Y,  y^i. 

The  occupancy  that  is  sufficient  to  charge  a  subsequent  purchaser  or  in- 
cumbrancer with  notice  of  the  occupant's  rights,  must  be  open  and  visible, 
and  he  must  actually  improve  the  premises.  Fencing,  pasturing  or  cutting 
timber,  is  not  such  an  occupancy  as  will  charge  a  purchaser  or  incum- 
brancer with  notice. 

Trustees  of  Union  Collece   v.  Wheeler,  59  Barb.  585;  5  Lans.  160. 

Briggs   v.  Thompson,  86  Hun,  607 ;  33  N.  Y.  Supp.  765. 
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only  son  and  unmarried,  had  resided  together,  constituting  one 
family,  from  his  boyhood.  This  situation  and  the  foregoing  facts 
were,  we  may  assume,  apparent  to  the  mortgagee  when  she 
loaned  her  money  to  the  son  David.  There  were  no  other  facts 
then  apparent  that  tended  to  characterize  the  possession  of  either 
the  son  or  of  the  mother.  Both  resided  on  the  premises;  the 
record  showed  the  son  to  be  the  owner  of  them,  and  therefore  he 
might  be  assumed  to  be  legally  in  possession  of  them.  Mygatt  v. 
Coe.  147  N.  Y.  456,  42  N.  E.  17.  And  the  natural  inference 
therefrom  was  that  the  mother  was  living  with  her  son  and  as  a 
mere  member  of  his  family.  Her  possession  was  therefore  an 
"equivocal"  one.  It  was  entirely  consistent  with  the  appiarent 
ownership  and  possession  of  the  son,  and  therefore  not  sufficient 
to  put  a  prudent  man  upon  inquiry  as  to  any  other  or  further 
rights  that  the  mother  might  have  therein.  Brown  v.  Volkening, 
64  N.  Y.  76,  82,  83;  Pope  V.  Allen,  90  N.  Y.  298;  Holland  v. 
Brown,  140  N.  Y.  344,  348,  35  N.  E.  577;  Staples  v.  Fenton,  5 
Hun,  172. 

I  conclude,  therefore,  that  the  judgment  of  the  court  below  is 
correct,  and  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


Possession  of  Real  Property  as  Notice  of  an  Interest  Therein^ — Com. 

Where,  at  the  time  of  the  execution  of  a  mortgage,  a  person  other  tiian 
the  mortgagor  is  in  actual  possession  of  the  mortgaged  premises,  such 
possession  is  sufficient  to  put  the  mortgagee  upon  inquiry  as  to  the  rights 
of  the  person  in  possession,  and  he  cannot  claim  protection  against  such 
rights  as  a  bona  fide  mortgagee  without  notice. 

Braman   v.  Wilkinson,  3  Barb.  151. 

Actual  possession  of  real  estate  is  sufficient  notice  to  a  person  proposing 
to  take  a  mortgage  on  the  property  of  any  right  which  the  person  in  pos- 
session is  able  to  establish. 

Phelan  v.  Brady,  119  N.  Y.  587;  23  N.  E,  1109;  30  St.  Rep.  ^56. 

A  purchaser  at  a  sheriff's  sale  of  real  estate  who  procures  his  deed  to 
be  duly  registered,  cannot  claim  the  benefit  of  the  registry  act  against  a 
third  person,  in  the  actual  possession  of  the  land  at  the  time  of  the  sale, 
under  an  unregistered  deed;  such  possession  being  constructive  notice  to 
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the  purchaser,  and  imposing  upon  him  the  duty  to  enquire  as  to  the  rights 
of  the  person  in  possession. 
Tuttle  V.  Jackson,  6  Wend.  213. 

The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the  reversion,  of 
the  actual  interest  of  the  tenant,  and  of  the  extent  of  that  interest,  and  the 
purchaser  is  bound  to  admit  every  claim  of  the  tenant  which  he  could 
enforce  against  the  vendor. 

Chesterman  v.  Gardner,  5  Johns.  29. 

Troup  V.  Hurlbut,  10  Barb.  354. 

The  possession  of  third  person  is  sufficient  to  put  the  purchaser  upon 
inquiry  as  to  the  extent  of  his  right,  and  those  claiming  under  his  title  can 
not  defend  on  the  ground  that  he  was  a  b6na  fide  purchaser  for  a  valuable 
consideration  without  notice. 

Brice  v.  Brice,  5  Barb.  533. 

Where  a  person,  other  than  the  vendor,  is  in  possession  of  land,  the 
purchaser  has  constructive  notice  of  the  rights  of  the  possessor  and  takes 
the  land  subject  to  all  his  equitable  claims. 

Brice  v.  Brice,  5  Barb.  533. 

Possession  of  real  property  in  a  third  party  is  notice  to  the  grantee  of 
all  the  rights  of  the  party  in  possession  so  far  as  diligent  inquiry  suggested 
by  the  possession  would  disclose  them. 

Johnson  v.  Strong,  65  Hun,  470 ;  48  St.  Rep.  193 ;  20  N.  Y.  Supp.  392. 

Possession  under  an  agreement  that  the  person  in  possession  might  col- 
lect the  rents  until  she  was  reimbursed  for  moneys  advanced  to  complete 
certain  buildings  was  held  to  be  constructive  notice  to  a  subsequent  pur- 
chaser of  the  possessor's  interest  in  the  real  property. 

Gaylord  v.  Howes,  30  St.  Rep.  831 ;  9  N.  Y.  Supp.  627. 

In  an  action  brought  to  foreclose  a  mortgage  upon  certain  premises 
given  by  M.,  who  held  an  apparently  perfect  record  title  to  the  same,  it 
appeared  that  before  the  execution  of  the  mortgage,  M.  had  conveyed  the 
premises  to  B.  who  was  in  possession,  and,  with  her  husband,  occupied 
two  rooms  in  the  buildings  on  the  premises.  The  other  rooms  she  leased 
to  various  tenants,  claiming  to  be  the  owner  and  collected  the  rents.  Her 
deed  was  not  recorded  until  after  the  giving  of  the  mortgage.  It  was  held ' 
that  B.'s  actual  possession  under  her  deed,  although  unrecorded,  and  its 
existence  unknown  to  the  plaintiff,  was  sufficient  notice  to  him  of  her  rights 
to  defeat  any  claim  under  the  mortgage. 

Phclan  v.  Brady,  119  N.  Y.  587;  23  N.  E.  1109;  30  St  Rep.  256. 


b.  When  not  notice. 
The  principle  of  constructive  notice  will  not  be  imputed  to  a  purchaser 
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of  unimproved  lands,  nor  to  cases  where  the  possession  is  ambiguous  or 
liable  to  be  misunderstood. 

Brown  v.  Volkening,  64  N.  Y.  76. 

Possession  for  the  purpose  of  cutting  down  and  removing  timber  stand- 
ing on  uncultivated  land,  under  a  contract  for  the  sale  of  the  timber,  is 
not  such  possession  as  will  be  deemed  to  give  notice  to  a  subsequent  pur- 
chaser of  the  real  property. 

Lyon   V.  Wing,  20  Week.  Dig.  144. 

Where  the  father  has  the  record  title  to  real  property,  the  inference  is 
that  his  son's  possession  is  under  and  in  subordination  to  the  father's  title, 
and  a  purchaser  of  the  real  property  from  the  father  is  not  charged  with 
constructive  notice  of  any  verbal  agreement  made  between  the  father  and 
son  in  respect  thereto. 

Baldwin  v.  Golde,  88  Hun,  115;  34  N.  Y.  Supp.  587. 

In  an  action  of  ejectment,  plaintiff  claimed  under  a  deed  from  P^  who 
was  the  grantee  of  R.  Defendant  claimed  that  the  lands  were  purchased 
by  him  of  R.,  and  that  P.,  who  acted  as  agent,  fraudulently  caused  the 
title  to  be  transferred  to  himself.  It  appeared  that  both  defendant  and 
P.  lived  upon  the  land  at  the  time  of  the  conveyance  to  plaintiff,  and  ap- 
parently occupied  it  jointly.  Plaintiff  had  no  actual  notice  of  defendant's 
rights.  It  was  held,  that  as  P.  had  the  record  title,  the  proper  inference 
was  that  defendant's  possession  was  under  him,  and  in  subordination  to 
his  title ;  and  that,  therefore,  plaintiff  was  not  chargeable  with  constructive 
notice  of  defendant's  equities. 

Pope  V.  Allen,  90  N.  Y.  298. 

An  owner  in  fee  gave  a  deed  of  her  property  to  her  son,  and  at  the  same 
time  took  back  a  life  lease  of  the  property.  The  deed  was  recorded  in 
due  time.  The  former  owner  continued  in  possession  under  the  lease. 
Before  the  lease  was  recorded  the  son  gave  a  mortgage  upon  the  property. 
The  mortgagee  made  reasonable  inquiries  of  the  son  in  regard  to  liens, 
etc.  before  taking  the  mortgage.  It  was  held  that  the  possession  of  the 
former  owner  of  the  record  title  was  not  such  as  to  give  notice  to  the 
mortgagee  of  the  existence  of  the  life  lease. 

Staples  V.  Fenton,  5  Hun,  172. 

The  rule  of  constructive  notice  by  possession  does  not  apply  to  the 
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assignee  of  a  prior  mortgage,  because  the  natural  inference  in  such  a  case 
is  that  the  occupant  is  holding  subject  to  a  mortgage. 

Mutual  Life  Ins.  Co.  v.  Wilcox,  55  How.  Pr.  43. 

Where  a  person  in  the  possession  of  real  estate  is  a  stranger  to  an  ap- 
parent or  recorded  title  thereto,  his  possession  is  the  assertion  of  an  ad- 
verse right,  but  when  his  title  is  derived  from  a  mortgagor  there  is  nothing 
in  the  possession  of  the  land  which  is  hostile  to  the  mortgage.  The  occu- 
pant is  supposed  to  hold,  subject  to  the  mortgage,  and  there  is  nothing  to 
put  the  assignee  of  the  mortgage  on  inquiry. 

Briggs  V.  Thompson,  86  Hun,  607 ;  33  N.  Y.  Supp.  765. 

Gibson  v.  Thomas,  86  App.  Div.  243;  83  N.  Y.  Supp.  552. 

c.  Under  contracts  to  convey. 

If  a  vendee  is  in  possession  of  lands,  under  a  contract  to  purchase,  a 
subsequent  purchaser  or  mortgagor  has  constructive  notice  of  his  equitable 
rights,  and  takes  the  land  subject  to  his  prior  equity. 

Gouvemeur  v.  Ljmch,  2  Paige,  300. 

But  the  possession  of  a  person  under  a  contract  to  convey  is  only  notice 
to  a  subsequent  purchaser  or  incumbrancer  of  the  existence  of  the  con- 
tract, and  of  his  rights  under  it,  and  is  not  notice  of  the  rights  of  an 
assignee  of  such  contract. 

Johnson  v.  Strong,  65  Hun,  470 ;  48  St.  Rep.  193 ;  20  N.  Y.  Supp.  392. 

The  actual  possession  of  real  estate  by  a  vendee  in  an  executory  con- 
tract of  purchase  and  sale,  is  constructive  notice  to  a  subsequent  purchaser 
of  the  interest  of  the  vendee  in  the  land,  notwithstanding  the  person  in 
possession  was  a  tenant  of  the  vendee,  and  not  the  vendee  himself,  (the 
vendee  having  put  the  tenant  in  possession  subsequently  to  his  purchase), 
and  notwithstanding  the  subsequent  purchaser  had  not  actual  knowledge 
of  the  fact  of  such  possession. 

Royce  v.  Flint,  i  Alb.  L.  J.  238. 

A  purchaser,  at  an  execution  sale,  with  notice  of  the  rights  of  a  vendee 
in  an  executory  contract  of  the  sale  of  lands,  takes  subject  to  such  rights, 
and  an  actual  visible  possession  by  the  vendee  of  the  lands  sold,  is  notice 
of  his  rights,  what  ever  they  may  be. 

Terrett  v.  Cowenhorn,  11  Hun,  320. 
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KINNE  V.  INTERNATIONAL  RY.  CO. 

[loo  A  pp.  Div.  5;  go  N.  Y.  Sup  p.  930.] 

{Supreme  Court,  Appellate  Division,  Fourth  Department.      December  7, 

1904.) 

Trial— Misconduct  op  Counsel— Inflammatory  Argument. 

In  an  action  for  injuries,  defendant  only  litigated  the  question  of 
damages.  Defendant's  employees  operating  one  of  the  colliding  cars 
in  which  plaintiff  was  injured  had  been  indicted  for  criminal  negli- 
gence, and  a  change  of  venue  had  been  granted  for  prejudice  of  the 
inhabitants  of  the  county.  Plaintiff's  counsel,  in  argument,  stated 
that  the  accident  occurred  through  the  criminal  negligence  of  d^ 
fendant,  to  which  an  objection  was  sustained,  and  later  asked  the  jury 
to  bring  in  such  a  verdict  as  would  teach  defendant  and  all  similar 
corporations  that  their  railroads  must  be  run  with  some  regard  to  the 
safety  of  human  life  and  limb.    Defendant  objected  to  this,  but  the 


Note. — New  Trial  for  Improper  Remarks  of  Counsel  in  Civil  Actidks. 

a.  In  general. — 368. 

b.  On  opening  case. — 370. 

c.  In  summing  up. — 372. 

d.  Correction  of  error. — 3!^7. 

e.  Practice. — 378. 


a.  In  general. 

It  is  the  privilege  of  counsel  in  addressing  a  jury  to  comment  apoo 
every  pertinent  matter  of  fact  bearing  upon  the  questions  which  the  jury 
have  to  decide. 

This  privilege  it  is  most  important  to  preserve  and  it  ought  not  to  be 
narrowed  by  any  close  construction,  but  should  be  interpreted  in  the  largest 
sense. 

But  it  is  subject  to  be  controlled  by  the  trial  judge  in  the  exerdse  of  a 
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objection  was  overruled,  and  a  verdict    returned    for    plaintiff    for 
$17,952.04.    Held,  that  such  argument  constituted  reversible  error. 
McLennan,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Niagara  County. 

Action  by  William  W.  Kinne  against  the  International  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK,  and  STOVER,  JJ. 

Morris  Cohn,  Jr.,  for  appellant. 

G.  S.  Van  Gorder,  for  respondent. 

Spring,  J.  The  plaintiff,  while  a  passenger  on  one  of  the  de- 
fendant's cars,  was  very  seriously  injured  in  a  collision  at  Burt, 
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sound  discretion,  to  prevent  undue  prolixity,  waste  of  time,  or  unseemly 
criticism. 

And  the  privilege  of  counsel  can  never  operate  as  a  license  to  state  to 
the  jury  facts  not  in  evidence,  or  to  present  matters  which  the  jury  have 
no  right  to  consider  in  arriving  at  their  verdict,  and  a  refusal  of  the  court, 
upon  objection  made,  to  interpose,  where  otherwise  the  right  of  the  ob- 
jecting party  will  be  prejudiced,  is  legal  error. 

Williams  v.  Brooklyn  Elevated  R.  Co.,  126  N.  Y.  96;  26  N.  E.  1048. 

It  is  not  every  irrelevant  or  improper  comment  made  by  a  counsel 
through  inadvertence  or  excess  of  zeal  which  will  require  or  justify 
setting  aside  a  verdict,  but  when  such  conduct  is  persistent  and  continuous 
and  the  remarks  are  made  in  bad  faith  and  with  apparent  design  to  excite 
the  passions  of  the  jury,  a  new  trial  will  be  granted. 

Halpern  v.  Nassau  Electric  R.  Co.,  16  App.  Div.  90 ;  45  N.  Y.  Supp.  134, 

Bagully  V.  Morning  Journal  Assn.,  38  App.  Div.  522 ;  56  N.  Y.  Supp.  605. 

Benoit  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  94  App.  Div.  24;  87  N.  Y.  Supp.  951. 

A  judgment  will  not  be  reversed,  where  the  opposing  counsel  fails  to 
show  that  he  is,  or  can  be,  prejudiced  with  the  jury  by  a  reference  to 
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in  the  county  of  Niagara,  on  July  4,  1903.  The  liability  of  the  de- 
fendant was  conceded  upon  the  trial,  and  the  only  question  liti- 
gated was  the  amount  of  damages  to  which  the  plaintiflF  was 
entitled.  He  was  28  years  of  age,  a  route  agent  in  the  rural  free 
delivery  service  of  the  national  government,  at  a  salary  of  $600 
a  year,  and  has  obtained  a  verdict  of  $17,775.  I"  ^^e  collision 
others  were  injured,  and  much  publicity  was  given  to  the  catas- 
trophe in  the  county  of  Niagara.  In  view  of  the  severity  of  the 
injuries  inflicted  upon  the  plaintiff,  the  wide  circulation  given  to 
the  account  of  the  unfortunate  accident,  and  the  fact  that  there 
was  no  defense  to  the  action,  it  was  particularly  important  that 
nothing  be  done  at  the  trial  to  inflame  the  jurors,  for,  at  best,  a 
calm,  dispassionate  consideration  of  the  extent  of  the  plaintiflF's 
injuries  would  be  difiicult  to  obtain. 

The  counsel  for  the  plaintiff,  in  his  summing  up.  stated  **th2t 
the  accident  occurred  through  the  criminal  negligence  of  this  de- 
fendant corporation."  Upon  objection  of  the  defendant's  counsel, 
the  court  very  properly  said,  "There  has  been  no  criminal  negli- 
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excluded  evidence,  and  that  such  reference  is  anything  more  than  a  mis- 
apprehension as  to  the  evidence. 

Gould  V.  Moore,  40  Super.  Ct.  387. 

It  is  the  function  of  the  judge  to  instruct  the  jury  upon  the  law,  and 
where  counsel  undertake  to  read  the  law  to  the  jury,  the  judge  may 
properly  interpose  to  prevent  it;  but  if  the  judge  sees  fit  to  permit  this  to 
be  done  and  the  law  is  correctly  laid  down  in  the  decision  or  book  used 
by  counsel,  it  will  not  furnish  a  ground  of  exception,  or  constitute  re- 
versible error,  although  such  practice  is  not  to  be  encouraged. 

If,  however,  the  object  of  the  reading  from  a  decision  is  to  bring  before* 
the  jury  the  facts  of  the  case  decided,  or  the  amount  of  the  verdict,  or  the 
comments  of  the  judge  on  the  facts,  to  influence  the  jury  in.  deciding 
upon  the  facts  in  the  case  on  trial,  or  in  fixing  the  amount  of  damages, 
it  ought  not  to  be  permitted. 

Williams  v.  Brooklyn  Elevated  R.  R.  Co.,  126  N.  Y.  96;  26  N.  E.  1048. 

I).  On  opening  case. 
A  new  trial  will  not  be  granted  for  alleged  misconduct  of  plaintiffs 
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genet,"  and  directed  the  counsel  to  "keep  within  the  lines."  The 
motorman  and  conductor  operating  one  of  the  colliding  cars  had 
been  indicted  for  criminal  negligence  in  connection  with  the  acci- 
dent, and  the  trial  of  the  indictment  had  been  changed  to  Orleans 
county  by  reason  of  the  apprehension  that  an  impartial  trial  might 
not  be  had  in  the  county  of  Niagara,  where  the  collision  occurred. 
The  statement  of  the  counsel  was  calculated,  insidiously  but  ef- 
fectively, to  attract  the  attention  of  the  jurors  to  the  fact  of  the 
crime  charged  against  the  men  claimed  to  be  directly  responsible 
for  the  collision,  and  it  would  naturally  tend  to  inflame  their 
minds,  and  induce  them  to  magnify  the  damages  which  the  plain- 
tiff had  sustained.  Counsel  did  not  heed  the  admonition  of  the 
court,  but,  in  his  zeal,  proceeded  to  comment  on  matters  not  dis- 
closed by  the  evidence,  and  the  only  purpose  of  which  was  to  ex- 
cite the  jury  unduly  in  favor  of  the  plaintiff.  Passing  over  two 
or  three  of  these  indiscretions,  their  climax  is  as  follows : 


(i 


So  I  say  that  when  the  defendant  comes  in  here  and  asks  that  it  have 
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counsel  in  unnecessarily  stating,  the  result  of  a  previous  trial,  at  the  open- 
ing of  the  case,  when  the  only  proof  of  what  he  said  is  given  by  the 
stenographer,  who  admits  that  his  minutes  of  counsel's  remarks  are  not 
full,  and  that  they  were  not  taken  down  when  spoken,  but  at  the  subsequent 
dictation  of  defendant's  counsel,  without  the  knowledge  of  the  court  or 
his  opponent. 

Cheesebrough  v.  Conover,  50  St.  Rep.  450. 

On  the  affirmance  of  the  preceding  case,  the  Court  of  Appeals  held  that 
the  remark  in  question  was  undoubtedly  an  improper  one,  but  that  the 
refusal  of  a  motion  to  withdraw  a  juror  therefor  was  not  reviewable  by 
it,  as  such  motion  rested  in  the  discretion  of  the  trial  court. 

Cheesebrough  v.  Conover,  140  N.  Y.  382 ;  35  N.  E.  633 ;  55  St.  Rep.  728. 

The  practice,  too  frequent  in  negligence  cases,  of  asking  a  witness  a 
qrestion,  calculated  to  convey  an  improper  impression  to  the  jury,  as  for 
example,  whether  defendants  carry  insurance  for  accident  to  their  em- 
ployees— ^that  counsel  knows  to  be  incompetent,  is  highly  reprehensible, 
and  \i  the  trial  or  appellate  court  is  satisfied  that  such  question,  although 
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a  fair  trial,  when  the  defendant  conies  in  here  and  criticises  the  plaintiff 
for  bringing  his  action  as  quickly  as  he  did,  that  it  should  be  met  by  the 
proper  exhibition  of  a  fair,  disinterested,  proper,  and  just  verdict  here  in 
behalf  of  this  plaintiff — such  a  verdict  as  will  teach  the  defendant  and  aU 
similar  corporations  or  people  who  employ  people  that  their  affairs,  their 
railroads,  their  machinery,  or  what  not,  must  be  run  with  a  view  or  regard 
to  the  safety  of  human  life  and  limb.' 


?i 


The  counsel  for  the  defendant  promptly  excepted  to  the  state- 
ment "that  a  verdict  should  be  rendered  on  any  such  basis  that 
would  teach  the  defendant  anything  whatsoever,"  and  "asked  the 
court  to  instruct  the  jury  that  that  is  not  an  element  of  the  case 
which  they  can  consider,"  which  the  court  declined  to  do,  and  an 
exception  to  this  ruling  was  taken.  The  import  and  vice  of  the 
statement  of  the  plaintiff's  counsel  are  that  the  jury  were  not  to 
be  limited  to  pecuniary  damages  in  awarding  their  verdict,  but 
mii^ht  allow  damages  as  "smart  money,"  to  teach  the  defendant  to 
operate  its  cars  with  greater  regard  for  the  safety  of  its  passen- 
gers and  the  public.     This  unfounded  measure  of  damages  re- 
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the  answer  is  excluded,  has  influenced  the  verdict  of  the  jury,  the  verdict 
should  be  set  aside. 

Cosselmon  v.  Dunfee,  172  N.  Y.  507;  65  N.  E.  494. 

An  incorrect  statement  by  counsel,  during  the  progress  of  the  trial,  of 
what  plaintiff  had  testified  to  is  not  necessarily  sufficient  ground  for  a 
new  trial. 

Page  V.  New  York,  32  St.  Rep.  551 ;  10  N.  Y.  Supp.  828. 

c.  In  summing  up. 

A  new  trial  will  be  granted,  where  plaintiff's  counsel,  after  objection 
taken,  continued  his  summing  up,  as  follows:  "They  killed  that  lady, 
Mrs.  Halpem,  making  the  144th  victim  of  the  trolley  cars  in  Brooklyn. 
They  kept  it  up  until  the  people  rose  up  in  their  might,  until  the  press 
cried,  'Halt!  Enough!'  But  they  would  not  stop.  First  one,  and  then 
another,  and  then  another  ordinance  were  passed.  I  read  one  of  them  to 
you,  passed  on  the  13th  of  March,  1895,  saying  to  these  railroad  com- 
panies, 'Stop  killing  our  people ;  run  your  cars  slower ;  bring  them  down  to 
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ceived  the  sanction  of  the  court,  in  that  the  statements  of  counsel 
suggesting  this  rule  passed  unrebuked  and  uncorrected  after  at- 
tention had  been  pointedly  directed  to  them  by  the  counsel  for  the 
defendant.  The  Court  of  Appeals  has  condemned  statements  of 
this  kind  tending  to  awaken  the  prejudice  or  arouse  the  passion 
of  the  jury  and  divert  attention  from  the  facts  which  it  is  their 
province  to  determine.  Cosselmon  v.  Dunfee,  172  N.  Y.  507,  65 
N.  E.  494;  Cattano  v.  Met.  St.  Ry.  Co.,  173  N.  Y.  565,  66  N.  E. 
563.  In  commenting  upon  infractions  of  this  kind  the  court  in 
the  latter  case  say  at  page  571,  173  N.  Y.,  page  565,  66  N.  E. : 

"A  verdict  should  be  found  only  on  the  law  and  the  evidence.  Appeals 
to  prejudices  or  passion,  and  the  statement  of  facts  neither  proved  nor 
presumed,  have  no  place  in.  a  trial  conducted  according  to  the  rules  of  the 
common  law.  The  statement  in  question  was  calculated  to  arouse  preju- 
dice and  lead  the  jury  away  from  the  evidence.  It  was  not  warranted 
even  if  similar  remarks  had  been  made  by  the  defendant's  counsel,  which 
is  suggested,  but  not  shown  by  the  record.    It  would  have  justified  the 
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eight  miles  an  hour.'  They  passed  another  odrinance  that  the  judge 
wouldn't  allow  me  to  put  in  about  fenders.  Counsel  gets  crazy  when  I 
mention  fender.  'Don't  for  heaven's  sake  mention  that  word  in  my 
presence  or  I  will  drop  dead.  Don't  say  anything  about  fender;  I  will 
get  crazy;  I  will  get  sick.'  He  says  he  is  sick.  I  don't  know  what  it  is, 
whether  it  is  the  fender  or  whether  it  is  this  great  mass  of  evidence  here 
brought  against  him  I  think  if  I  were  in  his  place  I  would  be  in  a  hospital. 
It  is  enough  to  make  a  man  sick  on  the  other  side." 

Halpem  v.  Nassau  Electric  R.  Co.,  16  App.  Div.  90;  45  N.  Y.  Supp.  134. 

A  statement  to  the  jury,  in  a  negligence  action,  by  plaintiff's  counsel 
during  his  closing  address,  that  the  defendant  railroad  company  maintains 
one  of  its  officers  in  the  Senate  of  the  United  States,  and  that  the  Presi- 
dent of  the  United  States  must  bow  to  its  will,  is  unprofessional  and  may 
well  have  influenced  the  jury  in  arriving  at  their  verdict  for  plaintiff. 

Strickland  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  88  App.  Div.  367 ;  84  N.  Y.  Supp. 

655. 
A  new  trial  should  be  granted,  when  the  defendant  was  alluded  to  as  a 

"new  and  gigantic  corporation,  monopolizing  all  the  surface  of  all  the 
streets  of  any  importance  in  the  Greater  City  of  New  York  and  the  sur- 
rounding suburban  cities,"  whose  "projectors  and  inventors"  had  acquired 
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trial  court  or  the  Appellate  Division  in  exercising  the  great  power  of  deal- 
ing with  the  facts,  which  is  intrusted  to  them»  but  not  to  us,  by  setting 
aside  the  verdict  and  granting  a  new  trial.  The  Court  of  Appeals,  how- 
ever, can  reverse  only  on  an  exception  taken  to  a  ruling  of  the  court,  and 
no  exception  relating  to  the  subject  raises  an  error  that  we  can  review." 

In  that  case  the  judgment  was  affirmed  because  there  was  no 
attempt  by  the  counsel  for  the  defendant  to  check  the  improper 
remarks  or  to  ask  the  court  to  interpose.  After  the  charge  an 
exception  was  taken  to  the  remarks  made,  but  there  was  no  ruling. 
to  which  an  exception  could  be  taken. 

This  court  has  also  been  emphatic  in  denouncing  inflammatory 
appeals  of  this  kind.  Benoit  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  94  App. 
Div.  24-29,  87  N.  Y.  Supp.  951 ;  Sweeney  v.  N-.  Y.  C.  &  H.  R. 
R.  Co.,  83  App.  Div.  565,  81  N.  Y.  Supp.  11 12;  Strickland  v.  N. 
Y.  C.  &  H.  R.  R.  Co..  88  App.  Div.  367,  84  N.  Y.  Supp.  655.  In 
the  Benoit  case  the  court,  at  page  30,  App.  Div.,  page  955,  87 
N.  Y.  Supp.,  say: 
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"princely  wealth"  by  new  methods  of  transit  which  brought  "correspond- 
ing dangers  to  human  life  and  limb,"  blocking  our  calendars  with  damage 
cases,  and  requiring  to  be  taught  by  the  jury  the  wholesome  lesson  **to 
settle  when  wrong  and  to  compromise  a  suit  when  in  doubt" 

The  stenographer  taking  down  the  summing  up  at  the  instance  of  de- 
fendant's counsel  was  referred  to  as  "the  taxpayers'  stenographer "  who 
was  transcribing  the  speech  at  the  expense  of  the  jury,"  at  your  expense 
and  mine,  gentlemen,  a  stenographer  paid  by  the  taxpayers  of  this  county, 
to  take  down  my  speech." 

Stewart  v.  Metropolitan  St.  Ry.  Co.,  72  App.  Div.  459;  76  N.  Y.  Supp. 
540. 

The  statement  that  defendant  maintained  a  school  for  perjury  to  in- 
struct witnesses  how  to  swear  falsely  in  its  interest  is  calct*lated  to 
arouse  prejudice  and  lead  the  jury  away  from  the  evidence.  It  is  not 
warranted  even  if  similar  remarks  have  been  made  by  the  opposing 
counsel. 

Cattano  v.  Metropolitan  St.  R.  Co.,  173. N.  Y.  565;  66  N.  E.  563. 
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"It  is,  however,  too  well  settled  to  require  argument  or  citation  that 
where  counsel,  with  apparent  design  and  persistence,  makes  inflammatory 
and  damaging  statements  of  facts  not  found  in  the  evidence,  and  calculated 
to  excite  the  passions  of  the  jury,  it  is  the  duty  of  an  appellate  court,  upon 
review,  to  set  aside  a  verdict  obtained  under  such  circumstances.  Such 
reversal  will  not  be  withheld,  even  though  the  trial  judge  has  corrected  the 
misstatements  and  directed  the  jury  not  to  consider  the  same." 

The  counsel  for  the  defendant  promptly  asked  for  the  interpo- 
sition of  the  court  whenever  opposing  counsel  overstepped  the 
bounds  of  propriety  in  his  remarks.  This  was  the  proper  method 
to  counteract  the  sting  of  these  assertions,  or  to  secure  considera- 
tion of  their  damaging  effect  on  appeal.    Dimon  v.  N.  Y.  C.  &  H. 

R.  R.  Co.,  173  N.  Y.  356,  66  N.  E.  i.  Beyond  this,  exception  was 
taken  at  once  to  the  court's  refusal  to  instruct  the  jury  that  the 
counsel  was  in  error  in  stating  in  effect  that  exemplary  damages 
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A  judgment  against  the  New  York  Central  for  injuries  from  tho  falling 
of  its  depot  at  Cape  Vincent  was  reversed,  because  plaintiffs  counsel  in 
summing  up  traveled  outside  of  the  evidence  and  made  various  state- 
ments not  founded  thereon,  of  which  the  only  purpose  and  result  could 
have  been  to  improperly  excite  the  prejudices  of  the  jury,  such  as  the 
following : 

A  statement  that  the  defendant  had  largely  arrogated  to  itself  the  public 
utility  at  Cape  Vincent. 

The  remark  that  the  defendant  failed  to  repair  this  building  because 
they  desired  to  obtain  dividends  so  that  th^  could  spend  countless  mil- 
lions at  Newport. 

"I  don't  know  that  I  can  suggest  to  you  the  reason  why  this  defc«id3nt 
didn't  repair  this  building  as  it  ought  to  have,  unless  it  was  by  a  pinching 
policy  so  that  it  could  fill  its  coffers  with  the  money  it  ought  to  have 
spent  on  this  building. 
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were  permissible. 

In  the  present  case  there  was  less  excuse  for  infractions  of  thk 
character,  and  more  reason  for  curtailing  the  summing  up  strictly 
to  the  facts,  than  in  any  of  the  cases  cited.  The  plaintiff  was 
bound  to  receive  from  the  jury  at  least  the  full  measure  of  his 
damages,  and  it  was  incumbent  upon  the  counsel  to  refrain  from 
impassioned  oratory,  wholly  imaginary  in  the  facts  stated  or  sug- 
gested, and  which  were  calculated  to  stretch  the  verdict  beyond 
the  actual  damages  sustained!  by  the  plaintiff.  The  verdict  is  an 
unusually  large  one,  and  may  have  been  liberally  enlarged  be- 
cause of  the  uncalled-for  remarks  adverted  to.  The  judgment  and 
order  should  be  reversed,  and  a  new  trial  granted. 

Judgment  and  order  reversed,  and  new  trial  granted,  vri^ 
costs  to  the  appellant  to  abide  the  event,  upon  questions  of  law 
only ;  the  facts  having  been  examined,  and  no  error  found  therein. 
All  concur,  except  McLENNAN.^  P.  J.,  who  dissents. 
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"You  remember  how  the  railroad  formerly  made  Cape  Vincent  its 
principal  point,  and  you  know  how  its  blighting  breath  was  blown  npon 
it  and  it  was  diverted  elsewhere ;  it  is  a  matter  of  conunon,  open,  notorious 
history." 

Benoit  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  94  App.  Div.  24;  87  N.  Y.  Sapp.  951. 

It  is  prejudicial  error  to  allow  counsel,  in  summing  up  in  an  action 
upon  an  insurance  policy,  to  read  from  and  state  the  contents  of  a 
pamphlet  issued  by  the  company,  which  has  been  refused  admission  in 
evidence. 

Koelges  v.  Guardian  Life  Ins.  Co.,  57  N.  Y.  638. 

In  an  action  by  an  abutting  owner  for  damages  occasioned  by  an  e!e« 
vated  railroad  structure,  the  court  should  interpose  and  prevent  counsel 
after  referring  to  "the  utter  disregard  of  the  rights  of  private  citizens  by 
corporations,"  from  reading,  under  objection  and  exception,  a  newspaper 
article,  purporting  to  be  an  account  of  the  killing  of  a  poor  little  foreign 
boy  by  coming  in  contact  with  an  electric  wire  negligently  left  swinging 
for  months  from  a  pole  in  a  street,  which  commented  upon  the  neglect 
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and  incompetency  of  the  city  officials. 
Williams  v.  Brooklyn  Elevated  R.  Co.,  126  N.  Y.  96;  26  N.  E.  1048. 

d.  Correction  of  error. 

A  new  trial  should  not  ordinarily  be  granted  because  a  zealous  counsel,, 
speaking  extemporaneously,  inadvertently  makes  statements  and  draws 
inferences  of  fact  not  strictly  within  the  evidence,  when  the  court  and 
counsel  unite  in  promptly  correcting  the  misstatements  and  in  remedying 
any  possible  damages  this  may  cause  to  the  opposing  litigant 

Benoit  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  94  App.  Div.  24;  87  N.  Y.  Supp.  951. 

An  instruction,  at  the  request  of  plaintiff's  associate  counsel,  that  in 
case  either  counsel  in  summing  up  stated  facts  that  were  not  proven  on 
the  trial,  or  in  case  either  counsel  gave  a  recollection  of  the  facts  which 
disagree  with  the  recollection  of  the  jury,  the  jury  must  disregard  those 
statements  and  take  their  own  recollection  of  the  facts,  does  not  suffi- 
ciently counteract  the  prejudicial  effect  of  the  persistent  repetition  by 
plaintiff's  counsel,  notwithstanding  the  admonitions  of  the  court  and  the 
absence  of  any  evidence  thereof  of  the  statements  that  the  conductor  took 
the  names  and  addresses  of  numerous  passengers  upon  the  car,  who  were 
not  produced  as  witnesses  and  whose  names  the  defendant  refused  to  dis- 
close to  him  on  application. 

Stewart  v.  Metropolitan  St.  R.  Co.  72  App.  Div.  459 ;  76  N.  Y.  Supp.  450. 

A  new  trial  will  be  granted  in  an  action  for  libel,  where  plaintiff's  coun- 
sel in  summing  up  stated,  "To  show  how  juries  give  verdicts  in  libel  suits, 
I  have  here  a  bound  volume  of  Court  of  Appeals  cases  from  the  library, 
and  in  the  action  entitled  Le  Hurray  Sisters  the  jury  rendered  a  verdict 
for  the  plaintiff  for  $10,000,"  and,  upon  the  court  ruling  that  the  statement 
was  improper,  further  remarked,  "And  the  Court  of  Appeals  affirmed  this 
judgment,"  although,  upon  an  exception  thereto  by  defendant's  counsel,  he 
attempted  to  correct  such  improper  remarks  by  the  statement,  "I  with- 
draw my  remark  about  that  $io/xx)  verdict  and  ask  you,  gentlemen,  not  to 
consider  it." 

Bagully  v.  Morning  Journal  Assn.  38  App.  Div.  522 ;  56  N.  Y.  Supp.  605. 

The  error  is  not  cured  by  the  charge  of  the  court  to  the  jury  that  this 
matter  had  nothing  to  do  with  the  case,  and  that  they  knew  nothing  about 
it,  and  were  not  to  give  it  any  significance  in  arriving  at  their  verdict 

Id 
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Where  counsel,  in  spite  of  exceptions  of  opposing  counsel,  and  admoni- 
tions of  the  court  that  he  should  not  allude  to  such  matters  and  that  he 
is  endangering  his  client's  case  by  unnecessary  and  irrelevant  allusions, 
persists,  in  summing  up,  in  making  improper  remarks  with  reference  to 
the  defendant  which  he  does  not  even  pretend  were  touched  upon  by  the 
evidence,  such  statements  are  a  sufficient  ground  for  reversal,  even  though 
the  trial  judge  corrects  them  and  directs  the  jury  not  to  consider  them. 

Benoit  v.  N.  Y.  C  &  H.  R.  R.  Co.,  94  App.  Div.  24;  87  N.  Y.  Sapp.  ggi. 

As  it  is  not  generally  possible  to  keep  from  the  jury  the  result  of  a  for- 
mer trial,  a  statement  by  plaintiff's  counsel,  in  opposing  defendant's  mo- 
tion, at  the  opening  of  the  trial,  for  judgment  on  the  complaint,  that  a 
verdict  was  rendered  for  plaintiff  on  a  previous  trial  is  not  a  fatal  and 
incurable  error,  but  the  vice  is  eliminated  by  an  instruction  to  the  jury 
that  they  have  nothing  to  do  with  the  former  trial,  and  that  the  case  is 
to  be  decided  in  accordance  with  the  evidence  and  the  rules  of  law  sub- 
mitted to  them  on  the  pending  trial. 

Chesebrough  v.  Conover,  140  N.  Y.  382;  35  N.  E.  633;  55  St.  Rep.  728. 

Although  counsel,  to  influence  the  jury  to  give  a  larger  verdict,  design- 
edly resorted  to  a  statement  of  the  value  of  plaintiff's  services,  without  a 
claim  in  the  complaint  for  any  such  item  of  damages,  and  also  remarked 
that  these  companies  expected  these  accidents  and  made  provision  for 
them  in  their  estimates,  the  error  is  cured  by  the  judge  fully  and  em- 
phatically instructing  the  jury  to  disregard  such  improper  remarks,  espe- 
cially when  the  verdict  is  not  excessive. 

Sweeney  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  83  App.  Div.  565 ;  81  N.  Y.  Supp. 
1 1 12. 


e.  Practice. 

Improper  remarks  of  counsel  in  summing  up  should  be  promptly  called 
to  the  attention  of  the  court,  the  language  deemed  objectionable  specifically 
pointed  out,  a  request  made  for  a  direction  to  counsel  to  desist  and  to  the 
jury  to  disregard,  and,  in  case  of  an  adverse  ruling,  an  exception  noted 
in  order  to  raise  the  alleged  error  before  the  Court  of  Appeals. 

Dimon  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  173  N.  Y.  356;  66  N.  E.  i. 

Cattano  v.  Metropolitan  St.  R.  Co.,  173  N.  Y.  565;  66  N.  E.  563. 
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The  trial  judge  should  not  permit  counsel  to  continue  improper  remarks 
upon  extraneous  matters  and  excluded  evidence,  tending  to  inflame  the 
minds  of  the  jurors,  and  where,  upon  objection  by  defendant's  counsel,  the 
court  directs  him  to  postpone  further  objections  until  the  conclusion  of 
the  summing  up,  and  plaintiff's  counsel  continues  to  state  other  unproved 
facts  to  the  jury,  a  new  trial  will  be  granted. 

Halpem  v.  Nassau  Electric  R.  Co.,  16  App.  Div.  90;  45  N.  Y.  Supp.  134. 

The  refusal  of  the  court  to  admonish  counsel  to  desist  and  instruct  the 
jury  at  the  proper  time  to  disregard  improper  statements  is  proper  ground 
for  exception. 

Dimon  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  173  N.  Y.  356;  66  N.  E.  i. 

When  counsel  has  not  asked  the  court  to  interpose  or  tell  the  jury  to 
pay  no  attention  to  the  mischievous  remark,  or  to  make  any  ruling,  he 
cannot,  after  the  charge,  take  an  exception  to  the  language  used  in  sum- 
ming up,  so  as  to  present  the  error  to  the  Court  of  Appeals. 

Cattano  v.  Metropolitan  St.  R.  Co.,  173  N.  Y.  565;  66  N.  E.  563. 

An  objection  that  the  closing  address  of  counsel  was  not  confined  to  the 
evidence,  but  was  an  inflammatory  appeal  to  the  passions  and  sympathies 
of  the  jury,  which  resulted  in  an  excessive  verdict,  is  not  reviewable  by 
the  Court  of  Appeals,  when  the  record  discloses  no  proper  exception 
raising  it 

Dimon  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  173  N.  Y.  356;  66  N.  E.  i. 

A  motion  to  withdraw  a  juror  on  account  of  an  improper  observation 
of  counsel  is  addressed  entirely  to  the  discretion  of  the  trial  court  and  its 
denial  is  not  a  legal  error  reviewable  in  the  Court  of  Appeals. 

Chcsebrough  v.  Conover,  140  N.  Y.  382;  35  N.  E.  633;  55  St.  Rep.  728. 

Cattano  v.  Metropolitan  St  R.  Co.,  173  N.  Y.  565;  66  N.  E.  563. 

That  court  cannot  pass  upon  the  alleged  error  of  the  trial  judge  in  per- 
mitting an  action  to  go  to  trial  before  a  jury  which  has  heard  the  objec- 
tional  remark  that  on  the  former  trial  a  verdict  had  been  rendered  for 
plaintiff. 

Chcsebrough  v.  Conover,  140  N.  Y.  382 ;  35  N.  E.  633 ;  55  St  Rep.  728. 
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ZEISLOFT  V.  GEORGE  V.  BLACKBURNE  CO. 

[45  Misc.  595;  91  N.  Y.  Supp,  8.] 

(Supreme  Court,  Appellate  Term.    December  7,  1904- ) 

I.  Appeal  from  Judgment — Motion  for  New  Trial — ^Review. 

Where  an  order  denying  a  motion  for  a  new  trial  was  made  and 
entered  subsequent  to  the  entry  of  j  udgment,  it  was  not  an  intermediate 
order  which  was  reviewable  on  appeal  from  the  judgment,  as  author- 
ized by  Code  Civ.  Proc.  Sees.  1301,  1316. 


Note. — ^Availability  of  Objection  that  Verdict  zs  against  Weight  or 

Evidence. 

a.  In  general. — ^380. 

b.  Specifying  ground  of  objection. — ^384. 

c.  Necessity  of  certificate  of  completeness  of  evidence. — ^3^ 


a.  In  general. 

In  order  to  raise  the  question  that  a  verdict  is  against  the  weight  of 
evidence  a  motion  for  a  new  trial  must  be  made  before  the  judge  presiding 
at  the  trial  upon  his  minutes  or  at  special  term. 

Third  Ave.  R.  Co.  v.  Ebling,  100  N.  Y.  98 ;   a  N.  E.  878. 
Thurber  v.  Harlem  Bridge,  M.  &  F.  R.  R.  Co.,  60  N.  Y.  326. 
Swart  V.  Rickard,  148  N.  Y.  264 ;  42  N.  E.  665. 

An  appeal  from  an  order  denying  a  motion  on  the  minutes  for  a  new 
trial  raises  the  question  whether  the  verdict  is  contrary  to  the  evidence. 
Gibson  v.  Met.  St.  R.  Co.,  31  Misc.  391 ;  64  N.  Y.  Supp.  396. 

The  order  granting  or  denying  the  motion  for  a  new  trial  must  be  con- 
tained in  the  record. 

Swart  V.  Rickard,  148  N.  Y.  264;  42  N.  E.  665. 

Beebe  v.  N.  Y.  &   N.  E.  R.  Co.,  91  Hun,  294;  36  N.  Y.  Supp.  1122. 
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2.  Same— Weight  of  Evidence. 

An  objection  that  the  verdict  is  contrary  to  the  weight  of  evidence 
cannot  be  reviewed  on  appeal  from  the  judgment  alone. 

3.  Same — ^Right  to  Allege  Error — Objections  at  Trial. 

Where,  in  an  action  for  alleged  wrongful  discharge,  defendant  made 
no  objection  at  the  trial  that  there  was  no  proof  to  substantiate  the 
fact  of  plaintiff's  discharge,  whereupon  the  court  submitted  the  ques- 
tion to  the  jury,  defendant  was  not  entitled  to  object  on  appeal  that 
the  verdict  in  favor  of  plaintiff  was  against  the  weight  of  evidence  for 
want  of  such  proof. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Elizabeth  I.  Zeisloft  against  the  George  V.  Black- 
bume  Company  for  breach  of  a  contract  of  employment.  From  a 
City  Court  judgment  in  favor  of  plaintiff,  defendant  appeals. 
AiKrmed. 


Availability  of  Objection  that  Verdict  is  against  Weight  of  Evidence^ 

— Continued. 

La  Societa  Italiani  Di  Beneficenza  v.  Sulzer,  47  St.  Rep.  292;  19  N.  Y. 
Supp.  824. 

Boughton  V.  Smith,  51  St.  Rep.  316;  22  N.  Y.  Supp.  148. 

The  absence  of  such  an  order  is  not  supplied  by  the  recital  in  the  record 
that  such  a  motion  was  made,  nor  by  the  notice  of  appeal,  which  states 
that  an  appeal  was  taken  from  the  order  as  well  as  from  the  judgment. 

Swart  V.  Rickard,  148  N.  Y.  264;  42  N.  E.  665. 

Where  a  case  on  appeal  does  not  disclose  an  order  denying  the  motion 
for  a  new  trial,  the  appellate  court  cannot  review  the  questions  of  fact. 
The  statement  in  the  case  of  a  motion  to  set  aside  the  verdict,  is  not 
-equivalent  to  an  order. 

Carlson  v.  Winterson,  i  Misc.  207;  20  N.  Y.  Supp.  897. 

Victory  v.  Foran,  24  J.  &  S.  507;  24  St.  Rep.  27;  4  N.  Y.  Supp.  392. 

La  Societa  Italiani  Di  Beneficenza  v.  Sulzer,  47  St.  Rep.  292;  19  N.  Y. 
Supp.  824. 

Where  there  is  no  appeal  from  an  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes,  the  question  whether  or  not  the  verdict  was 
rendered  against  the  weight  of  evidence,  or  on  insufficient  evidence,  can- 
not be  considered  on  appeal  from  the  judgment. 

Wagner  v.  Jones,  7  Daly,  375. 

An  appeal  from  the  judgment  will  not  present,  for  review,  an  order  of 
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Argued  before  FREEDMAN,  P.  J.,  and   BISCHOFF  and 
GILDERSLEEVE,  JJ. 

George  F.  Maguire,  for  appellant 

Wales  F,  Severance,  for  respondent. 

BiscHOFF,  J.  The  state  of  the  record  precludes  us  from  con- 
sidering the  verdict  in  the  light  of  the  weight  of  the  evidence. 
There  is  no  direct  appeal  from  the  order  entered  upon  the  denial 
of  the  defendant's  motion  for  a  new  trial,  made  upon  the  denial 
of  the  trial  court  immediately  after  the  verdict  was  rendered.  The 
appeal,  according  to  the  tenor  of  the  notice,  is  from  the  judis^ment 
only,  and  the  order  denying  defendant's  motion  for  a  new  trial  is 
sought  to  be  reviewed  as  an  intermediate  one  (Code  Civ.  Proc 

AvAiLABiLrrv  OF  Objection  that  Verdict  is  against  Weight  of  Evidence, 

— Continued. 

the  special  term,  denying  a  motion  for  a  new  trial,  made  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence. 

Marquart  v.  La  Farge,  5  Duer,  559. 

Fry  V.  Bennett,  16  How.  Pr.  385;  2  Bosw.  684. 

Lewis  v.  Merritt,  42  Hun,  161 ;  5  St.  Rep.  274. 

Eder  v.  Gildersleeve,  85  Hun,  411 ;  66  St.  Rep.  408;  32  N.  Y.  Supp.  1056, 

To  raise  that  question  an  appeal  must  be  taken  from  the  order  denying 
a  new  trial. 

Marquart  v.  La  Farge,  5  Duer,  559. 

Wright  v.  Haskin  Wood  Vul.  Co.,  76  Hun,  340;  59  St.  Rep.  444;  27 
Supp.  1 108. 

The  appellate  court  cannot  consider  the  question  of  the  weight  of  evi- 
dence upon  an  appeal  from  the  judgment. 

Bulkeley  v.  Keteltas,  4  Sandf.  450. 

Marquart  v.  La  Farge,  5  Duer,  559. 

Dixon  v.  Dixon,  12  St.  Rep.  505. 

A  motion  for  a  new  trial,  on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence,  is  a  proceeding  subsequent  to  the  trial,  and  an  order 
made  on  such  motion  is  reviewable  only  by  appeal. 

Boos  v.  World  Mut.  L.  Ins.  Co.,  64  N.  Y.  236. 

Jonas  V.  Feist,  24  J.  &   S.  578;  23  St.  Rep.  628;  5  N.  Y.  Supp.  436. 
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Sections  1301,  1316)  ;  and  while  such  an  order,  if  made  and 
entered  before  judgment,  and  specified  in  the  notice  of  appeal, 
may  be  reviewed  upon  appeal  from  the  judgment  (Fox  v.  Mat- 
thiessen,  155  N.  Y.  177,  49  N.  E.  673 ;  Taylor  v.  Smith,  164  N.  Y. 
399,  58  N.  E.  524),  it  remains  that  this  particular  order  is  not  so 
reviewable,  because  not  an  intermediate  one,  it  having  been  con- 
cededly  made  and  entered  subsequent  to  the  entry  of  the  judg- 
ment. Fox  V.  Matthiessen,  155  N.  Y.  177 ;  49  N.  E.  673.  As  the 
record  stands,  therefore,  the  judgment  may  be  assailed  only  for 
legal  error  to  which  the  appellant  was  not  a  party  and  in  which 
it  did  not  acquiesce.  Nor  should  the  case  be  remanded  for  cor- 
rection in  the  date  of  the  entry  of  the  order  denying  the  motion 
for  a  new  trial,  which  might  have  been  directed  to  correspond  to 
the  date  of  the  decision  of  the  motion  (Willson  v.  Henderson,  15 
How.  Pr.  90),  because  of  the  appellant's  attitude  upon  the  trial 


Availability  op  Objection  that  Verdict  is  against  Weight  of  Evidence^ 

— Continued. 

An  exception  to  a  decision  denying  a  motion  for  a  new  trial  upon  the 
minutes  can  not  be  examined  on  appeal  from  the  judgment 

Gregg  V.  Howe,  5  J.  &  S.  420. 

Jonas  V.  Feist,  24  J.  &   S.  578;  23  St.  Rep.  628;  5  N.  Y.  Supp.  436. 

Cox  V.  Davis,  8  App.  Div.  491 ;  40  N.  Y.  Supp.  761. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial,  enables  a 
party  agg^rieved  by  it,  to  present  all  the  grounds,  including  insufficiency  of 
evidence  to  the  appellate  court  for  review. 

Gregg  v.  Howe,  5  J.  &  S.  420. 

Marquart  v.  La  Farge,  5  Duer,  559. 

And  in  no  other  manner  can  these  questions  be  examined. 

Gregg  v.  Howe,  5  J.  &   S.  420. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial  on  the  judge's 
minutes,  and  from  the  judgment,  brings  all  the  evidence  up  for  review  in 
the  appellate  court,  and  that  tribunal  may  set  aside  a  verdict  that  is  clearly 
against  the  weight  of  evidence. 

Hynes  v.  McDermott,  7  Abb.  N.  C.  98. 

Where  exceptions  taken  on  a  trial  are  ordered  to  be  heard  in  the  first 
instance  at  the  general  term  the  point  that  the  verdict  is  against  the 
weight  of  evidence  cannot  be  considered. 

Ross  V.  Harden,  10  J.  &    S.  427. 
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hereinafter  next  alluded  to,  in  connection  with  the  exception  taken 
to  the  trial  court's  refusal  to  dismiss  the  complaint. 

The  action  was  for  damages  for  the  plaintiff's  wrongful  dis- 
charge from  the  defendant's  employ,  such  discharge  having  been 
distinctly  averred  in  the  verified  complaint.  She  was  the  only 
witness  called  in  her  behalf,  but  utterly  failed  to  substantiate  the 
fact  of  her  discharge.  Neither  was  the  fact  made  to  appear  from 
the  testimony  of  any  witness  called  for  the  defendant.  To  this 
defect  in  the  proof,  however,  the  court's  attention  was  in  no  wise 
directed.  There  was  a  motion  for  dismissal  of  the  complaint  at 
the  close  of  the  introduction  of  the  evidence  for  both  parties,  but, 
in  so  far  as  the  motion  was  not  merely  formal,  the  ground  specified 
did  not  include  the  insufficiency  of  the  evidence  to  show  the  plain- 
tiff's discharge.  Had  this  defect  been  pointed  out,  non  constat 
that  it  could  and  would  not  have  been  obviated.   Apparently  the 


Availability  or  Objection  that  Verdict  is  against  Weight  of  Evidence, 

— Continued. 

An  exception  to  the  decision  of  a  motion  for  a  new  trial  on  the  minutes 
of  the  court  is  also  unavailable.  The  only  mode  for  reviewing  such  de- 
cision is  by  appeal  from  the  order  denying  the  motion. 

Ross  v.  Harden,  10  J.  &    S.  427. 

A  verdict  without  evidence  involves  error  of  law,  and  such  error  may 
be  reviewed  in  the  absence  of  a  certificate  that  the  case  contains  all  the 
evidence. 

Robbins  v.  Downey,  45  St.  Rep.  279;  18  N.  Y.  Supp.  100. 

b.  Specifying  ground  of  objection. 

It  is  the  duty  of  counsel,  on  making  a  motion  for  a  new  trial  on  the 
minutes,  to  point  out  the  supposed  grounds  of  error  so  as  to  call  the 
attention  of  the  court  to  them. 

Cooke  V.  Leonard,  17  Week.  Dig.  575. 

Although  the  appellate  court,  in  examining  the  case  on  appeal  from  an 
order  denying  such  a  motion,  should  conclude  that  the  verdict  was  again?! 
the  weight  of  evidence,  still,  if  that  was  not  specified  as  the  ground  of  the 
motion,  it  cannot  interfere  with  the  order  appealed  from. 

Cooke  V.  Leonard,  17  Week.  Dig.  575. 

Alfaro  V.  Davidson,  7  J.  &  S.  463, 
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sufficiency  of  the  evidence  respecting  the  discharge  was  conceded, 
and  the  court,  without  further  objection  by  the  defendant's  coun- 
sel, submitted  the  question  to  the  jury,  who  resolved  it  in  the 
plaintiff's  favor.  In  principle  and  upon  authority,  the  defendant 
should  not  now  be  heard  to  urge  the  defect  for  reversal  of  the 
judgTTient,  "It  is  a  salutory  rule,"  said  the  court  in  Thayer  v. 
Marsh,  75  N.  Y.  340,  "which  requires  a  party  to  take  his  ground 
when  he  has  an  opportunity  to  object,  so  that  the  other  party  shall 
not  be  misled  by  his  silence;  and  he  is  not  allowed  to  spring  an 
objection  for  the  first  time  after  the  trial  has  been  concluded,  and 
after  the  opportunity  is  passed  for  his  adversary  to  make  addi- 
tional proof  whereby  the  objection  might  have  been  obviated. 
See,  also,  Haines  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  145  N.  Y.  235,  39 
N.  E.  949;  Wines  v.  New  York,  70  N.  Y.  614;  Caponigri  v. 
Altieri,  165  N.  Y.  255,  59  N.  E,  87. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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— Continued. 


Where  it  does  not  appear  that  the  motion  for  a  new  trial  was  based  on 
the  ground  that  the  verdict  was  against  the  weight  of  evidence,  or  that 
the  evidence  was  not  sufficient  to  entitle  the  plaintiff  to  recover,  the  right 
to  recover  on  the  evidence  is  not  before  the  appellate  court  for  review. 

Leach  v.  Buffalo,  R.  &  P.  R.  Co.,  35  St.  Rep.  957;  12  N.  Y.  Supp.  416. 

Jeffers  v.  Bantley,  47  Hun,  90;  14  St.  Rep.  648. 

Alfaro  V.  Davidson,  7  J.  &  S.  463. 

Where  there  is  an  appeal  from  the  judgment  as.  well  as  from  the  order 
denying  a  motion  for  a  new  trial,  and  both  appeals  are  brought  on  for 
argument  at  the  same  time,  the  rule  that  the  grounds  upon  which  a  motion 
for  a  new  trial  is  based  must  appear  in  the  record  is  relaxed. 

Alfaro  v.  Davidson,  7  J.  &  S.  463. 

But  the  rule  is  strictly  enforced  when  the  appeals  are  brought  on  separ- 
ately, and  the  order  below  will  be  affirmed  for  the  reason  that  the  grounds 
on  which  the  motion  was  based  do  not  appear  on  the  record. 

Alfaro  V.  Davidson,  7  J.  &  S.  463. 

c.  Necessity  of  certificate  of  completeness  of  evidence 
The  question  whether  or  not  it  is  necessary  that  the  case  on  appeal  from 
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a  judgment  entered  on  a  verdict  of  a  jury  must  contain  a  certificate  of 
completeness  of  the  evidence  in  order  to  raise  a  question  of  fact  on  appeal, 
is  discussed  in  Gibson  v.  Metropolitan  St  R.  Co.  31  Misc.  391;  64  N.  Y. 
Supp.  396;  7  Ann.  Cas.  455. 

The  conclusion  there  reached  is  that  no  certificate  of  completeness  is 
necessary.  This  was  the  view  of  the  editor  expressed  in  the  note  appended 
to  that  case  in  7  Ann.  Cas.  455. 

A  certificate  that  the  case  on  appeal  contains  all  the  evidence  is  not 
necessary  where  there  was  a  jury  trial,  and  the  record  contains  the  order 
denying  a  motion  for  a  new  trial  on  the  judge's  minutes. 

Roscnstein  v.  Fox,  150  N.  Y.  354;  44  N.  E.  1027. 

Gibson  v.  Met.  St  Ry.  Co.,  31  Misc  391;  64  N.  Y.  Supp.  396;  7  Ann. 
Cas.  455. 

The  following  cases  hold  that  in  the  absence  of  a  statement  in  the  case 
that  it  contains  all  the  evidence  bearing  upon  the  questions  in  controversy, 
no  inquiry  will  be  made  on  appeal  whether  a  verdict  is  against  the  weight 
of  evidence : : 

Gaylord  v.  Gallagher,  i  Misc.  328;  20  N.  Y.  Supp.  682. 

Mullinhoff  v.  Schcrer,  17  St.  Rep.  387;  i  N.  Y.  Supp.  759;  15  Civ.  Pro. 
160. 

Boughton  V.  Smith,  11  St.  Rep.  316;  22  N.  Y.  Supp.  148. 

Seligman  v.  Hahn,  4  Misc.  625 ;  53  St  Rep.  534 ;  23  N.  Y.  Supp.  969. 

Getty  V.  Hamlin,  28  St  Rep.  275;  8  N.  Y.  Supp.  190. 

Davis  V.  Willis,  57  Hun,  200;  32  St.  Rep.  529;  10  N.  Y.  Supp.  883, 

Meislahn  v.  Irving  Nat.  Bank,  62  App.  Div.  231 ;  70  S.  Y.  Supp.  988. 

Park  &  Woolson  Mach.  Co.  v.  Levy,  88  N.  Y.  Supp.  993. 

McNish  V.  Peekskill,  91  Hun,  324;  3S  N.  Y.  Supp.  1022. 

Beebe  v.  N.  R.  &  N.  E.  R.  R.  Co.,  91  Hun,  294;  36  N.  C.  Supp.  1122. 

La  Societa  Italiani  Di  Beneficenza  v.  Sulzer,  47  St  Rep.  292;  19  N.  Y. 
Supp.  824. 

Boughton  V.  Smith,  51  St  Rep.  316;  22  N.  Y.  Supp.  148. 

Where  the  appeal  book  does  not  disclose  the  ground  upon  which  a  motion 
for  a  new  trial  was  made,  and  it  does  not  appear  by  the  record  that  the 
case  contains  all  of  the  evidence,  the  appeal  does  not  present  the  question 
whether  the  verdict  is  contrary  to  the  evidence. 

Jeffers  v.  Bantley,  47  Hun,  90;  14  St  Rep.  648. 
Alfaro  V.  Davidson,  7  J.  &  S.  463. 
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APPEAL  PRINTING  CO.  v.  SHERMAN. 

[99  APP'  Div.  533 ;  91  ^.  Y'  Supp.  178.] 

{Supreme  Court,  Appellate  Division,  Second  Department.      December  1$, 

1904.) 

Service  by  Mail — Prepayment  of  Postage. 

Under  Code  Civ.  Proc  Sec.  797,  authorizing  service  of  papers  in 
an  action  by  mail  by  depositing  them  postpaid  in  the  post  office,  a 
counter-claim  sent  by  mail,  not  fully  prepaid,  to  plaintiff's  attorneys' 
who  paid  the  postage  due  without  objection,  and,  after  learning  the 
nature  of  the  package,  returned  it  to  defendant,  was  legally  served. 

Appeal  from  City  Court  of  Mt.  Vernon. 

Action  by  the  Appeal  Printing  Company  against  Roger  M. 
Sherman.  From  an  order  denying  a  motion  for  judgment  upon  a 
counterclaim,  defendant  appeals.    Reversed. 


Note. — Prepayment  of  Postage  on  Service  by  Mail. 

Section  797  of  the  Code  of  Civil  Procedure  directs  service  by  mail  to 
be  made  by  depositing  the  paper,  properly  inclosed  in  a  post-paid  wrapper, 
in  the  post-office,  and  the  modes  of  service  of  a  summons  other  than  by 
personal  service,  such  as  by  publication,  in  which  a  copy  is  sent  by  mail, 
require  the  prepayment  of  the  postage. 

Evidence  that  a  letter  has  been  mailed  in  the  regular  way  is  prima  facie 
proof  that  it  was  properly  addressed  and  the  postage  prepaid. 

Schmidt  v.  Schanzlin,  53  Super.  Ct.  498. 

Proof  of  the  mailing  of  a  notice  enclosed  in  a  properly  addressed  post- 
paid envelope  raises  a  presumption  that  it  was  received  by  the  person  to 
whom  it  was  addressed. 

McCoy  V.  New  York,  46  Hun,  268;  11  St.  Rep.  504;  27  Week.  Dig.  286. 


388  VOLUME  XV. 


Appellate  Division.  [Dec 


Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Roger  Af .  Sherman,  in  pro.  per. 

Thomas  Abbott  McKennell,  for  respondent. 

Hooker^  J.  This  is  an  appeal  from  an  order  of  the  City  Court 
of  Mt.  Vernon  denying  the  defendant's  motion  for  judgment  upon 
the  counterclaim  set  forth  in  his  amended  answer  to  the  amended 
complaint.  The  amended  answer  was  served  by  mail  in  due  time, 
and  was  received  by  the  plaintiff's  attorneys  from  the  postman, 
who  delivered  it  after  the  payment  by  them  of  two  cents  postage, 
claimed  by  him  to  be  due.  After  opening  the  package  upon  which 
this  excess  postage  was  paid,  and  ascertaining  that  the  paper  was 
the  amended  answer  of  the  defendant,  it  was  returned  to  him  bv 
the  plaintiff's  attorneys.  After  waiting  until  the  expiration  of  the 
time  within  which  the  plaintiff  might  reply  to  the  counterclaim, 
defendant  made  this  motion  for  judgment. 

Section  797  of  the  Code  provides  that  service  of  papers  in  an 

Prepayment  of  Postage  on  Service  by  Mah-, — Continued. 

New  York  v.  Finn,  58  Super.  Ct.  360;  33  St.  Rep.  764;  11  N.  Y.  Supp. 
580. 

When  a  paper  has  been  deposited  in  the  post-office,  correctly  addressed 

with  the  postage  paid,  the  service  is  deemed  complete,  and  the  party  to 
whom  it  is  directed  takes  the  risk  of  the  failure  of  the  mail. 

Schenck  v.  McKie,  4  How.  Pr.  246. 

An  attorney  is  not  bound  to  take  a  letter  from  the  post-office  charged 
with  postage,  though  he  has  reason  to  believe  it  contains  law  papers,  and 
the  effect  of  his  omission  is  a  default  of  his  adversary^ 

Anon,  19  Wend.  87. 

Nor  is  he  obliged  to  take  papers,  when  they  are  ditected  to  another  post- 
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action  may  be  made  by  mail  by  depositing  them,  properly  inclosed 
in  a  postpaid  wrapper,  in  the  post  office,  directed  to  the  person  to 
be  served  at  his  address.  In  some  of  the  old  cases  it  was  held 
that,  where  service  by  mail  was  attempted  without  prepaying  the 
full  postage,  no  obligation  was  placed  upon  the  person  upon  whom 
the  service  was  sought  to  be  made  to  take  the  package  from  the 
post  office,  and  that  he  might  refuse  to  do  so,  even  though  he 
knew  that  his  act  would  necessarily  result  in  defaulting  his  ad- 
versary. Anon.,  19 'Wend.  87;  Bross  v.  Nicholson,  i  How.  Pr. 
158;  Anon.,  I  Hill,  217.  The  test  in  determining  whether  the 
service  by  mail  in  particular  cases  -suffices  is  whether  or  not  the 
papers  actually  came  into  the  hands  of  the  attorney  for  the  ad- 
verse party.  If  by  reason  of  the  presence  of  a  return  card  on  the 
envelope  (GafFney  v.  Bigelow,  2  Abb.  N.  C.  311 ;  Manchester  v. 
Van  Bnmt,  2  Misc.  228,  22  N.  Y.  Supp.  362),  or  if  by  reason  of 
shortage  of  postage,  the  papers  do  not  actually  come  into  the 
possession  of  the  party  upon  whom  it  is  sought  to  serve  theni. 
there  is  no  service.  But  if  such  causes  do  not,  in  fact,  prevent 
the  actual  receipt  of  the  papers,  they  become  immaterial  defects 

•  PlBPATMENT  OF  POSTAGE  ON   SbRVICE  BY   MAIL^--^Continued. 

office,  where  he  is  informed  they  have  been  received,  and  are  forwarded 
to  the  post-office  where  he  resides,  charged  with  postage. 

Woods  V.  Hartshorn,  2  How.  Pr.  71. 

Service  of  papers  through  the  post-office  is  ineffectual,  unless  the  entire 

postage  legally  chargeable  thereon  be  paid. 
Bross  V.  Nicholson,  i  How.  Pr.  158. 

As,  where  the  postage  .was  paid  as  for  a  double  letter,  being  all  the 
postmaster  demanded,  though  treble  postage  was  the  legal  charge,  and 
the  postmaster  at  the  office  to  which  the  letter  was  directed  marked  it 
undercharged,  and  demanded- the  balance  of  post^e.  from' the lattotsiey  to 
whom  it  was  addressed. 

Anon,  I  Hill,  217. 
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and  do  not  invalidate  the  service.  Clark  v.  McFarland,  lo  Wend. 
634.  In  this  case  the  attorneys  for  the  plaintiff  paid  the  amount 
of  the  excess  postage  due  at  the  time  of  the  delivery  to  them 
without  comment,  and,  after  opening  the  papers  and  discovering 
what  they  were,  returned  them  to  the  defendant.  Their  actual 
acceptance  of  the  package  from  the  postal  authorities  completed  a 
valid  service,  in  spite  of  the  fact  that  the  postage  may  have  been 
short,  and  their  act  in  returning  the  papers  for  shortage  of  post- 
age was  unauthorized.  The  defendant  made  valid  service  of  his 
amended  answer,  and  the  plaintiff  should  have  replied  had  it  de- 
sired to  prevent  an  application  for  a  judgment  upon  the  counter- 
claim. No  reply  was  served,  and  the  defendant's  motion  for 
judgment  on  the  counterclaim  should  have  been  granted. 

The  order  denying  defendant's  motion  for  judgment  should 
therefore  be  reversed,  with  costs  and  disbursements,  and  the  mo- 
tion granted,  with  costs,  with  leave,  however,  to  the  plaintiff  to 
serve  a  reply  within  20  days  upon  payment  of  the  costs  of  the 
motion  and  the  costs  and  disbursements  of  this  appeal.  All 
concur. 

Prepayment  of  Postage  on  Service  by  Mah., — Continued. 


Where  an  attorney  takes  a  letter,  with  the  postage  thereon  unpaid,  from 
his  post-office  box,  and,  on  discovering  that  it  appears  to  contain  papers 
in  the  cause,  and  believing  that  the  defendant  intends  only  to  delay  judg- 
ment and  prevent  a  default,  returns  the  letter  immediately  to  the  box  and 
refuses  to  take  it  from  the  post-office,  a  default  subsequently  entered  will 
be  set  aside  as  irregular. 


Clark  V.  McFarland,  10  Wend.  634. 

But  when  an  attorney,  on  receipt  of  an  answer  by  mail,  immediately 
returns  it  because  the  postage  is  not  paid,  a  default  judgment  it  not  void 
for  want  of  jurisdiction,  but  merely  irregular,  and  a  motion  three  years 
later  to  set  it  aside  will  be  denied  on  the  ground  of  laches. 

Van  Benthuysen  v.  Lyle,  8  How.  Pr.  312. 
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PERNETTI  V.  PEOPLE. 

# 

[99  ^PP-  Div.  391 ;  91  Sup  p.  210.] 

{Supreme  Court,  Appellate  Division,  First  Department.      December  23, 

1904.) 

Bail — Conditions   of   Boni>— Appearance  of   Prisoner — ^Different   Of- 
fense. 
A  surety  on  a  bail  bond  reciting  that  the  prisoner  was  held  on  a 

Note. — Extent  of  Liability  of  Bail  in  Criminal  Proceedings. 

An  undertaking  in  the  form  prescribed  by  section  568  of  the  Criminal 
Code  binds  the  surety  for  the  appearance  of  the  prisoner  not  merely  to 
answer  to  the  specific  charge  upon  which  he  is  admitted  to  bail,  but  also 
any  other  crime  for  which  he  may  be  subsequently  indicted,  and  he  is  not 
released  until  the  prisoner  is  discharged  by  the  court. 

People  V.  Gillman,  125  N.  Y.  372;  26  N.  E.  469. 

If  a  defendant,  who  is  convicted  of  a  crime  is  sentenced  to  imprison- 
ment and  also  to  pay  a  fine,  takes  an  appeal  from  the  judgment  of  con- 
viction and  obtains  a  certificate  of  reasonable  doubt,  and  an  order  is  made 
admitting  him  to  bail  in  a  sum  specified,  and  providing  for  an  undertaking 
conditioned  that  the  defendant  will  surrender  himself  in  execution  of  the 
judgment,  and  also  that  he  will  pay  the  fine  imposed  if  the  judgment  is 
afiBrmed,  the  surety  upon  such  an  undertaking  is  liable  for  the  amount 
specified  in  case  the  defendant  is  not  surrendered,  and  for  the  amount  of 
the  fine  in  case  the  defendant  serves  the  imprisonment  but  refuses  and 
neglects  to  pay  the  fine. 

People  V.  Connolly,  88  App.  Div.  302;  84  N.  Y.  Supp.  617. 

Where  a  prisoner  on  bail  went  to  England,  and  wit|i  a  view  to  his 
extradition,  a  deputy  sheriff  was  sent  there  and  remained  in  that  country 
until  the  culmination  of  a  pending  prosecution  there  resulting  in  the  im- 
prisonment of  the  prisoner,  and  at  the  expiration  of  his  term  of  imprison- 
ment, the  deputy  returned  to  England  and  brought  back  the  prisoner,  his 
sureties  are  liable  for  the  expenses  of  his  extradition. 

People  v.  Young,  92  Hun,  373;  36  N.  Y.  Supp.  546. 

When  a  bond  requires  the  defendant  to  attend  at  a  certain  term,  the 
court  then  held  cannot,  by  adjourning  to  the  day  on  which  the  succeeding 
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charge  of  homicide,  and  conditioned,  in  the  language  of  Code  Cr. 
Proc.  Sec.  568,  that  the  prisoner  should  appear  and  answer  the  charge 
mentioned,  in  whatever  court  it  might  be  prosecuted,  and  should  at 
all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court,  was  responsible  for  the  appearance  of  the  prisoner  to  answer  an 
indictment  for  perjury  found  against  him  on  the  same  day  that  the 
homicide  charge  was  dismissed,  and  growing  out  of  his  false  swearing 
on  the  inquest. 

Laughlin  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Maria  G.  Pernetti  became  surety  on  the  bail  bond  of  Messina 

Extent  of  Liability  of  Bail  in  Criminal  Proceedings, — Continucl 

term  commences,  extend  the  obligations  of  the  sureties,  so  as  to  make  them 
liable  for  a  failure  of  the  defendant  to  appear  during  the  second  term. 

People  V.  Swales,  33  Hun,  208. 

A  surety  is  not  discharged  from  liability  by  producing  the  defendant  in 
court  at  the  time  the  trial  is  ordered  to  proceed,  where  the  latter  bcfoR 
the  trial  actually  commences  leaves  the  court  without  leave  and  fails  (0 
appear  when  called. 

People  V.  Petry,  2  Hilt.  523. 

Where  one  accused  of  a  misdemeanor  is  arraigned  and  pleads  not  guilty 
and,  when  his  case  is  called  for  trial,  appears  by  counsel  who,  upon  the 
court's  refusal  to  accept  a  plea  of  guilty  in  the  absence  of  the  accused, 
declines  to  plead  and  states  that  he  is  ready,  there  is  no  breach  of  the  bond 
in  which  the  bondsmen  undertake  that  the  accused  shall  appear  and 
answer  the  indictment,  shall  render  himself  amenable  to  the  orders  and 
process  of  the  court,  and,  if  convicted,  shall  appear  for  judgment,  and 
render  himself  in  execution  thereof. 

People  V.  Welsh,  88  App.  Div.  65;  84  N.  Y.  Supp.  703. 

In  a  similar  case,  where  the  counsel  stated  that  his  client  was  sick  and 
that  he  had  a  written  authorization  to  proceed  with  the  trial  in  his  ab- 
sence, it  was  held  that  the  recognizance  should  not  be  declared  forfeited, 
certainly  without  giving  the  defendant  an  opportunity  to  attend  in  person. 

People  v.  Miller,  63  App.  Div.  11;  71  N.  Y.  Supp.  212. 

If,  after  a  recognizance  is  entered  into,  the  defendant  is  arrested  on  a 
bench  warrant  issued  upon  an  indictment  for  the  same  offense,  and  he 
subsequently  escapes,  his  bail  are  discharged. 

People  v.  Stager,  10  Wend.  431. 
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Geneva,  who  absconded,  and  appeals  from  an  order  refusing  to 
set  aside  a  judgment  of  forfeiture.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  O'BRIEN,  and  LAUGHLIN,  JJ. 

Louis  Jersawits,  for  appellant. 


Robert  C.  Taylor,  for  respondent. 

O'Brien,  J.    This  is  an  appeal  from  an  order  of  the  Special 

Extent  of  Liability  of  Bail  in  Criminal  Proceedings, — Continued. 

But  such  an  arrest  after  the  forfeiture  of  the  recognizance  will  not  dis« 
charge  the  bail. 

People  V.  Anable,  7  Hill,  33. 

Where,  on  an  indictment  being  found  against  a  person,  he,  after  plead- 
ing not  guilty,  gave  bail  to  appear  on  a  subsequent  day,  on  the  morning  of 
which  day  a  second  indictment  for  the  same  offense  was  filed  and  in  the 
afternoon  a  third  indictment  to  which  he  pleaded  not  guilty,  the  quashing 
of  the  first  two  indictments,  on  motion  of  the  district  attorney,  releases 
the  surety  from  liability  for  the  failure  of  his  principal  to  appear  and 
answer  the  third  indictment. 

People  V.  Felton,  36  Barb.  429. 

A  bond  providing  that,  the  hearing  having  been  adjjoumed,  the  defend- 
ant shall  personally  appear  before  the  magistrate  during  the  examination, 
when  construed  in  connection  with  sections  191  and  192  of  the  Criminal 
Code,  providing  that  the  examination  must  be  completed  in  one  session, 
unless  adjourned,  in  which  case  the  defendant  may  be  admitted  to  bail  to 
insure  his  appearance  at  the  time  to  which  the  examination  is  adjourned, 
only  obligates  the  surety  to  produce  the  defendant  at  the  time  and  place 
first  fixed  for' the  examination,  and,  having  performed  such  obligation,  the 
surety  is  discharged,  and  is  not  liable  for  his  failure  to  produce  the  de- 
fendant at  a  subsequent  date  to  which  the  examination  is  adjourned  with- 
out notice  to  the  defendant  personally  or  to  the  surety. 

People  V.  McKenna,  62  App.  Div.  327 ;  70  N.  Y.  Supp.  I057. 

A  surety  upon  a  bastardy  proceeding  adjournment  bond  is  not  only 
entitled  to  insist  that  he  shall  not  be  held  liable  except  according  to  the 
very  terms  of  his  obligation,  but  he  may  also  defend  upon'  the  ground  that 
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Term  denying  a  motion  to  vacate  and  set  aside  a  judgment  upon 
a  forfeited  recognizance.  The  judgment  was  entered  against 
Maria  G.  Pemetti,  the  present  appellant,  and  it  appears  that  an 
execution  was  issued  upon  such  judgment,  and  the  order  appealed 
from  also  denied  a  motion  to  vacate  such  execution.  The  sub- 
stantial facts  are  the  following:  One  Bendetto  Madonia  was 
killed  on  April  14,  1903.  Messina  Genova  was,  with  others,  ar- 
rested for  this  crime,  and  he,  with  them,  was  admitted  to  bail. 
The  appellant,  Pernetti,  gave  bail  for  him  in  the  sum  of  $i,5oa 
Subsequently  the  charge  against  Genova  was  dismissed  by  the 
grand  jury,  but  on  the  same  day  an  indictment  for  perjury  was 
found  against  him  ;  it  being  charged  that  he  had  sworn  falsely  be- 
fore the  coroner  upon  the  inquest  into  the  death  of  Madonia. 
Genova  did  not  appear  to  plead  to  the  indictment,  and  after  vari- 

ExTENT  OP  Liability  of  Bail  in  Criminal  Proceedings, — Continued. 


the  instrument  was  not  given  according  to  the  requirements  of  the  statute, 
and  that  the  officer  who  took  it  was  without  jurisdiction. 

People  V.  Higgins,  151  N.  Y.  570;  45  N.  E.  1033. 

Where  the  defendant,  in  accordance  with  such  a  bond,  appears  on  a 
certain  day,  when  the  hearing  is  begun,  but  not  completed,  his  non- 
appearance on  the  adjourned  day  is  a  breach  of  the  bond  rendering  the 
sureties  liable,  since  the  meaning  of  the  bond,  when  read  with  the  statute 
authorizing  it,  is  to  secure  the  attendance  of  the  defendant  not  only  on 
the  adjourned  day,  but  during  the  trial  and  until  it  is  terminated. 

People  V.  Millham,  100  N.  Y.  273 ;  3  N.  E.  196. 

People  V.  Jayne,  27  Barb.  58. 

But  a  different  rule  applies  when  an  adjournment  is  granted  before  the 
commencement  of  the  bastardy  proceedings. 

Therefore,  upon  a  bond,  given  to  obtain  an  adjournment  in  the  municipal 
court  of  Rochester,  providing,  in  accordance  with  the  provisions  of  the  dty 
charter,  that  the  defendant  shall  appear  at  such  times  to  which  adjourn- 
ments may  be  had  for  the  purposes  of  the  examination  and  determination, 
the  obligation  of  a  surety  does  not  extend  to  further  successive  adjourn- 
ments taken,  without  an  examination  having  been  commenced,  by  consent 

of  the  parties  to  the  proceeding,  for  their  own  convenience,  without  the 
consent  of  the  surety. 

People  v.  Higgins,  151  N.  Y.  570;  45  N.  E.  1033. 
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ous  adjournments  the  bail  bond  was  forfeited.  Judgment  was 
entered  against  this  appellant,  and  an  execution  against  her  prop- 
erty was  issued.  The  appellant  contends  that  her  motion  to 
vacate  the  judgment  and  execution  should  have  been  granted, 
because  her  liability  to  respond  under  the  bail  piece  was  limited 
only  to  responsibility  for  Genova's  appearing  to  answer  an  in- 
dictment for  homicide ;  and  the  question  is  one  of  construction  of 
the  bail  bond. 

The  form  and  substance  of  the  undertaking  are  fixed  by  section 
568  of  the  Code  of  Criminal  Procedure.  Here  the  bond  was  in 
the  form  prescribed  by  that  section,  and,  after  reciting  that  the 
prisoner,  Genova,  was  held  upon  the  charge  of  homicide,  it  pro- 
vided in  terms  as  follows : 

"That  the  above-named  Messina  Genova  shall  appear  and  answer 'the 
charge  above  mentioned  in  whatever  court  it  may  be  prosecuted,  and  shall 
at  all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court." 

In  legal  effect,  the  surety  signing  such  a  bond  is  substituted  for 
the  jailer,  and  it  is  his  duty,  when  ordered  and  directed  by  the 
court,  to  produce  the  prisoner;  and  it  would  be  giving  a  narrow 
construction  to  the  obligation  imposed  by  the  bond  to  hold  that 
the  recital  of  the  charge  upon  which  the  prisoner  is  conclusive 
upon  the  question  of  the  responsibility  of  the  surety  for  the  pro- 
duction of  the  prisoner. 

'  If  the  prisoner,  instead  of  obtaining  a  surety,  remained  in  jail, 
then,  though  originally  arrested  upon  one  charge,  he  would  be 
where,  under  the  order  of  the  court,  he  could  be  produced  to 
answer  for  any  other  charge.  By  reason,  however,  of  the  under- 
taking given,  the  prisoner  is  removed  from  the  custody  of  the 
keeper  of  the  jail  under  an  agreement  that  the  surety  will  forfeit 
the  penalty  of  the  bond  if  unable  to  produce  the  prisoner  at  all 
times  when  required  by  "the  orders  and  process  of  the  court."  It 
is  common  knowledge  that  the  precise  nature  of  a  criminal  charge 
is  not  at  all  times  definitely  determined  or  fixed,  nor  can  it  be 
until  those,  intrusted  with  the  administration  of  criminal  law  can 
examine  into  the  character  of  the  evidence.     It  is  frequently 
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necessary  to  make  an  arrest  promptly,  and,  if  magistrates  are 
compelled  at  the  outset  to  determine  with  exactitude  the  precise 
criminal  charg^e  which  the  evidence  will  sustain,  not  only  would 
there  be  a  great  burden  placed  upon  the  magistrates,  but  fre- 
quently, and  in  a  case  of  which  the  present  is  a  good  illustration, 
there  might  be  a  miscarriage  of  justice. 

The  statement  in  the  bond  of  what  is  regarded  as  the  oflEense  is, 
at  most,  but  a  recital ;  and  there  is  no  doubt  that,  if  the  prisoner 
had  remained  in  jail,  he  would  be  ready  to  answer  to  the  charge 
of  perjury  which  grew  out  of  the  proceedings  before  the  coroner 
in  which  the  person  or  persons  responsible  for  the  homicide  were 
involved.  So  far  as  the  remedy  of  the  people  against  the  prisoner 
is  concerned,  if  he  had  remained  in  jail,  it  would  be  immaterial  on 
what  charge  he  was  held,  because  he  would  be  amenable  to  the 
orders  and  process  of  the  court  upon  any  other  charge.  As  the 
result  of  the  giving  of  the  bond,  the  surety  has  obtained  the 
release  of  the  prisoner,  and  has  become  the  substitute  for  the 
jailer ;  and  I  can  see  no  escape  from  the  obligation  upon  his  part 
to  produce  the  prisoner,  just  as  the  jailer  would  have  produced 
him  when  required  by  the  orders  and  process  of  the  court. 

Upon  authority,  this  view  is  sustained,  as  will  be  seen  from  the 
cases  of  Champlain  v.  People,  2  N.  Y.  82 ;  People  v.  Gilhnan,  125 
N.  Y.  372,  26  N.  E.  469;  and  People  v.  Russell,  35  Misc.  yfr;.  72 
N.  Y.  Supp.  I,  affirmed  by  this  court  67  App.  Div.  620,  74  N.  Y. 
Supp.  IT41.  In  the  Champlain  case  the  question  arose  upon  a  de- 
murrer to  the  complaint,  the  objection  thereto  being  that  there 
was  no  averment  that  an  indictment  had  been  found  at  the  term 
at  which  the  defendant  failed  to  appear.  In  overruling  the  de- 
murrer, the  Court  of  Appeals  said : 

"A  man's  ball  are  the  jailers  of  his  own  choosing,  and  they  are  bound 
to  have  him  as  much  in  the  power  of  the  court  as  if  he  was  within  tkc 
prison  walls." 

This  statement  is  quoted  with  approval  in  the  GiUman  case, 
125  N.  Y.  372 ;  26  N.  E.  469,  and  it  was  therein  further  said: 

"The  statement  of  the  offense  charged,  therefore,  is  not  of  the* 
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of  the  undertaking  of  bail,  nor  does  it  bear  materially  upon  the  obligation. 
It  is  rather  a  matter  for  recital,  and  it  bears  upon  the  completeness  of  the 
instrument  in  form  and  historical  detail.  The  undertaking  binds  the 
surety  for  the  appearance  of  the  prisoner  not  merely  to  answer  to  that 
specific  charge  upon  which  he  was  admitted  to  bail,  but  also  that  he  'shall 
at  all  times  render  himself  amenable  to  the  order  and  process  of  the  court, 
and,  if  convicted,  shall  appear  for  judgment,  and  render  himself  in  execu- 
tion thereof.'  While  he  is  in  custody,  whether  of  the  sheriff  or  surety,  he 
is  held  to  appear  as  well  upon  any  other  charge  of  crime  for  which  he  may 
be  subsequently  indicted.  The  undertaking  is  in  eflFect  that  the  defendant 
in  the  proceedings  shall  be  kept  in  custody  and  subject  to  the  order  of  the 
<:ourt  until  discharged.  When  that  occurs,  and  not  till  then,  is  the  surety 
released." 


This  is  not  a  mere  dictum.  It  is  a  statement  of  the  law,  and  is 
part  of  the  reasoning  of  the  court  which  induced  it  to  hold  that 
the  defendant  in  that  case  was  liable  upon  a  bail  bond. 

In  the  Russell  case,  35  Misc.  765;  72  N.  Y.  Supp.  141,  this 
court  affirmed,  without  opinion,  the  order  of  the  Special  Term  in 
which  the  views  expressed  in  the  Champlain  and  Gillman  cases 
were  reasserted  by  the  learned  judge  who  wrote  the  opinion  at 
Special  Term ;  and  I  do  not  see  why  that  decision  is  not  controll- 
ing upon  this  court. 

In  People  v.  Pernetti,  95  App^  Div.  510,  88  N.  Y.  Supp.  714, 
which  was  an  appeal  by  Pernetti  from  a  judgment  in  favor  of 
the  plaintiff  forfeiting  a  recognizance,  with  notice  of  an  intention 
to  bring  up  for  review  upon  such  appeal  the  order  directing  the 
forfeiture  of  the  undertaking,  it  was  held  that  no  appeal  will  lie 
from  such  a  judgment;  the  remedy  being  by  motion  to  vacate 
the  order  forfeiting  the  recognizance.  In  the  course  of  the  opin- 
ion the  learned  judge  did  say  that: 


"So  far  as  appears  by  this  record,  the  order  forfeiting  the  recognizance 
was  not  justified,  as  it  does  not  appear  that  the  principal  was  ever  called 
upon  to  answer  the  charge  of  homicide,  and  the  liability  of  his  surety  was 
^conditioned  upon  his  failure  to  appear  and  answer  that  charge.  But  for 
the  reason  stated,  this  question  cannot  be  considered  upon  this  appeal." 
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It  will  thus  be  noticed  that  the  question  was  not  involved  in  that 
case,  and  was  not  decided,  and  this  expression  was  clearly  obiter. 

The  weight  and  importance  to  be  attached  to  expressions  in 
opinions  has  recently  been  discussed  in  Crane  v.  Bennett,  177  N. 
Y.  106,  69  N.  E.  274,  and  as  therein  said: 

''A  judicial  opinion,  like  evidence,  is  only  binding  so  far  as  it  is  relevant, 
and  when  it  wanders  from  the  point  at  issue  it  no  longer  has  force  as  an 
official  utterance." 

The  question  upon  which,  as  stated,  the  learned  judge  writing 
the  opinion  expressed  his  views  in  People  v.  Pemetti,  95  App. 
Div.  510;  88  N.  Y.  Supp.  714,  was  not  involved,  nor  was  it  de- 
cided; and  therefore  that  case  should  not  be  regarded  as  con- 
trolling, or  as  intended  to  reverse  the  conclusions  reached  b\'  this 
court  in  the  Russell  case,  35  Misc.  765;  72  N.  Y.  Supp.  i,  and 
also  by  the  Court  of  Appeals  in  Champlain  v.  People,  2  N.  Y.  82^ 
and  People  v.  Gillman,  125  N.  Y.  372 ;  26  N.  E.  469. 

I  think,  therefore,  that  the  order  of  the  Special  Term  was 
right,  and  that  it  should  be  afHrmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  PATTERSON,  J.,  concur. 

Laughlin,  J.  (dissenting).  The  papers  and  points  all  appear 
to  be  improperly  entitled.  We  do  not  understand  that  the  ap- 
pellant has  brought  an  action  against  the  people,  and  we  assume 
that  this  motion  was  made  in  an  ex  parte  action  entitled  "The 
People"  against  her. 

On  the  9th  day  of  May,  1903,  the  coroner  of  the  coimty  of 
New  York,  after  holding  an  inquest  upon  the  death  of  one  Bene- 
detto Madonia,  held  Messina  Genova,  who  had  been  arrested  for 
complicity  in  the  murder  of  the  decedent,  to  bail,  in  the  sum  of 
$1,500,  to  answer  the  charge  of  homicide.    Genova  gave  a  recog- 
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nizance,  with  the  appellant  as  surety,  reciting  the  charge  upon 
which  the  principal  was  held,  and  the  principal  and  surety  therein 
jointly  and  severally  undertook — 

**That  the  above-named  Messina  Genova  shall  appear  and  answer  the 
charge  above  mentioned  in  whatever  court  it  may  be  prosecuted,  and  shall 
at  all  times  render  himself  amenable  to  the  orders  and  process  of  the 
court;  and  if  convicted  shall  appear  for  judgment  and  render  himself  in 
execution  thereof;  or  if  he  fail  to  perform  either  of  these  conditions  that 
we  will  pay  to  the  people  of  the  state  of  New  York  $1,500.' 


f> 


Attached  to  the  recognizance  was  the  usual  agreement  required 
in. the  county  of  New  York,  by  which  the  principal  and  surety 
agreed  and  consented  that,  if  the  undertaking  should  be  forfeited, 
judgment  must  be  entered  against  them,  upon  filing  a  copy  of  the 
order  of  forfeiture  and  the  recognizance,  for  the  amount  specified, 
upon  which  execution  might  issue  forthwith. 

The  charge  upon  which  Genova  was  held  was  investigated  by  a 
grand  jury  of  the  Court  of  General  Sessions,  and  dismissed  with- 
out indictment  on  the  25th  day  of  June,  1903 ;  but  Genova  was 
never  formally  discharged  by  the  court,  nor  was  the  liability  of 
the  appellant  ever  formally  canceled.  On  the  same  day  the  grand 
jury,  after  investigating  a  charge  of  perjury  against  Genova  for 
testimony  given  before  the  coroner,  returned  an  indictment 
against  him  for  the  crime  of  perjury.-  The  appellant  was  there- 
upon notified  to  produce  Genova  in  the  Court  of  General  Sessions 
on  the  26th  day  of  June  to  plead  to  the  indictment  for  perjury. 
Genova  failed  to  appear,  and  his  arraignment  upon  the  indictment 
was  postponed  until  the  29th  day  of  June,  at  which  time  he  also 
failed  to  appear,  and  thereupon  the  court  directed  the  forfeiture 
of  the  recognizance;  and  a  formal  order  of  forfeiture  was  en- 
tered, showing  that  it  was  ordered  on  account  of  the  failure  of 
the  appellant  to  produce  her  principal  to  answer  to  the  indictment 
for  perjury,  and  upon  this  order  and  the  recognizances  the  judg- 
ment was  entered. 

We  are  of  opinion  that  the  judgment  should  have  been  vacated, 
Our  attention  has  been  called  to  several  decisions  of  the  courts  of 
this  state  declaring  the  rule  that,  where  a  person  against  whom  a 
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criminal  charge  is  made  is  held  to  bail,  the  recoi^rnizance  may  be 
forfeited  if  the  principal  fails  to  appear  and  answer  to  any  indict- 
ment that  may  be  found  against  him  upon  the  same  or  any  other 
charge.  In  none  of  these  cases,  however,  was  that  doctrine  es- 
sential to  the  decision,  and  in  none  were  the  facts  similar  or 
analogous  to  those  now  before  us.  These  dicta  are  entitled  to 
great  weight  as  expressing  the  views  of  some  eminent  jurists;  but 
we  have  often  been  reminded  that  they  are  not  regfarded  as  con- 
trolling upon  the  courts  wherein  they  were  expressed,  or  binding 
upon  us.  We  realize  that  this  would  be  a  convenient  rule  for  the 
people,  but  is  it  a  just  rule  for  the  accused  or  his  surety?  A 
man  may  be  held  to  answer  for  a  misdemeanor,  and  his  friends 
may  become  satisfied  that  he  is  not  guilty,  and  therefore  be  will- 
ing to  become  surety  for  his  api>earance  to  answer  the  charge.  I 
think  it  is  not  generally  understood  that  in  such  circumstances,  if 
the  principal  be  exonerated  upon  the  charge  upon  which  he  is 
held,  but  in  the  meantime  another  charge,  perhaps  of  a  more 
serious  nature,  is  preferred  against  him,  upon  facts  previously  or 
subsequently  arising,  which  he  deems  inadvisable  to  face,  the 

surety  can  be  held.  If  the  suretv  be  thus  liable,  it  cannot  be  ut)cm 
the  theory  that  his  principal  failed  to  answer  the  charge  upon 
which  he  was  held,  or  failed  to  obey  any  order  or  direction  of  the 
court  given  concerning  the  same,  but  merely  because  he  did  not 
produce  the  principal,  to  the  end  that,  upon  being  discharged  upon 
exoneration  by  the  grand  jury  from  the  charge  upon  which  he 
was  held,  he  might  be  rearrested  upon  another  indictment  or 
charge.  But  even  this  formality  was  not  followed,,  to  accomplish 
the  injustice  done  in  this  particular  case.  If  the  liabilit}-  of  a 
surety  is  thus  extensive,  when  it  becomes  generally  known  it  will 
in  many  instances  be  difficult  for  persons  accused  of  trivial  of- 
fense to  obtain  their  release  on  bail ;  and,  until  it  becomes  so 
known  and  understood,  it  will  be  a  serious  hardship  upon  sure- 
ties. It  is  a  somewhat  novel  and  startling  doctrine  that  a  surety 
upon  a  bond  reciting  that  he  will  be  responsible  for  the  accused's 
appearance  and  answering  an  indictment,  and  for  his  complying 
with  the  directions  of  the  court  concerning  a  particular  specified 
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crime  upon  which  he  is  held   becomes  a  guarantor  of  his  past 
and  future  conduct  as  well. 


The  learned  counsel  for  the  people  is  undoubtedly  correct  in  his 
contention  that  the  failure  of  the  first  grand  jury  to  find  an  in- 
dictment does  not  ipso  facto  discharge  the  liability  on  the  recog- 
nizance. The  charge  might  again  be  presented  to  another  grand 
jury,  and,  if  an  indictment  should  be  found,  and  the  principal 
should  fail  to  appear  to  plead  thereto,  undoubtedly  the  recogniz- 
ance could  be  properly  forfeited.  Doubtless,  technically  speak- 
ing, the  liability  upon  the  recognizance  is  not  terminated  until  the 
accused  is  formally  discharged  by  a  proclamation  in  open  court, 
in  the  usual  form,  for  a  jail  delivery.  It  is  not  necessary  to  decide 
whether  the  court  may  require  the  appearance  of  one  admitted  to 
bail  to  await  the  acthDn  of  the  g^and  jury  for  the  sole  purpose  of 
having  the  usual  proclamation  made,  and  discharging  him  if  cause 
be  not  shown  for  his  further  detention  after  the  grand  jury  failed 
to  indict,  and  may  forfeit  the  recognizance  on  his  failure  to  ap- 
pear, because  this  recognizance  has  not  been  forfeited  upon  any 
such  theory.  We  are  of  opinion  that  the  provision  of  the  recog- 
nizance upon  which  the  people  base  their  claim  of  a  right  to  for- 
feit it  for  the  surety's  failure  to  produce  the  principal  to  answer 
another  and  different  charge  is  not  susceptible  of  that  construe* 
tion.  The  clauses,  "and  shall  at  all  times  render  himself  amen- 
able to  the  orders  and  process  of  the  court,  and  if  convicted  shall 
appear  for  judgment  and  render  himself  in  execution  thereof,'* 
are  to  be  construed  together,  and  with  reference  to  the  charge 
recited.  The  first  of  these  clauses  has  reference  to  orders  and 
process  of  the  court  concerning  the  charge  upon  which  the  prin- 
cipal is  held — as,  for  example,  an  order  increasing  the  amount  of 
bail  or  requiring  new  sureties.  This  construction  is  emphasized 
by  the  following  clause  relating  to  the  conviction.  Surely  it  can- 
not be  contended  that  that  clause  relates  to  a  conviction  upon 
another  and  diflFerent  charge.  It  is  a  legal  principle  firmly  estab- 
lished in  our  jurisprudence  that  a  person  accused  of  crime  is  pre- 
sumed to  be  innocent  until  he  is  proven  guilty  beyond  a  reason- 
able doubt.    That  presumption  is  sufficiently  oyercome  for  the 


402  VOLUME  XV. 


Appellate  Division. 


purpose  of  restraining  him  of  his  liberty  when  a  sufficient  infor- 
mation has  been  presented  to  a  magistrate,  or  an  indictment  has 
been  filed.  The  rule  contended  for  by  the  people  is  diametrically 
opposed  to  this  principle,  for  it  seems  to  involve  a  presumption 
not  only  that  a  man  is  guilty  of  the  charge  upon  which  he  has 
been  arrested,  but  that  he  is  probably  guilty  of  other  crimes  which 
may  be  discovered,  or  that  he  will  commit  other  crimes  before  he 
is  formally  discharged  from  the  charge  upon  which  he  is  held  by 
bail.  If  this  be  not  so,  how  are  the  people  prejudiced  by  the  re- 
lease of  an  accused  person  upon  bail?  If  they  are  prejudiced,  it 
must  be  upon  the  theory  that  if,  before  his  exoneration  upon  the 
charge  upon  which  he  is  held,  they  discover  that  he  has  com- 
mitted another  crime,  they  are  entitled  to  have  him  produced,  to 
the  end  that  they  may  arrest  him  for  the  other  crime.  This  theory 
should  not  be  adopted.  It  is  opposed  to  all  our  principles  of  lib- 
erty, and  the  right  to  be  admitted  to  reasonable  bail,  in  a  reason- 
able amount,  to  be  determined,  not  by  a  consideration  of  all  the 
crimes  that  might  be  committed,  but  solely  by  a  consideration  of 
the  particular  crime  with  which  he  is  then  properly  charged.  We 
do  not  question  the  soundness  of  those  decisions  holding  that  the 
surety  may  be  held  where  the  indictment  is  based  upon  the  facts 
out  of  which  the  arrest  arose,  even  though  the  crime  be  insuffi- 
ciently or  erroneously  specified  in  the  recognizance.  Here  the 
facts  upon  which  the  arrest  was  made  related  to  the  homicide,  and 
the  indictment  is  based  upon  subsequent  occurrences. 

I  think,  therefore,  that  the  order  should  be  reversed  and  the 
judgment  vacated. 

McLaughlin,  j.,  concurs. 
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WHITNEY  V.  RUDD. 

[100  App.  Div.  492;  91  N.  y.  Stipp.  429.] 
(Supreme  Court,  Appellate  Division,  First  Department.    January  6,  1905.) 

1.  Witnesses — Examination  before  Trial — Scope  of  Order. 

An  inspection  of  accounts  rendered  by  defendant's  firm  to  plaintiff  is 
not  authorized  by  an  order  for  the  examination  of  plaintiff  before  trial. 

2.  Same — Examination  of  Party — Intent  to  Use  Evidence. 

An  order  for  the  examination  of  a  party  before  trial  cannot  be  ob- 
tained unless  it  fairly  appears  from  the  moving  papers  that  it  is  in- 
tended to  use  the  eviden'^e  upon  the  trial. 

3.  Same — Laches. 

An  action  came  to  issue  in  May,  1902,  and  was  placed  on  the  calendar 
in  June,  1903.    In  February,  1904,  plaintiff  served  a  bill  of  particulars, 


Note. — Necessity  of  Showing  Intention  to  Use  at  the  Trial  Deposi- 
tions Taken  before  Trial. 

2... Court  rule. — ^403. 

b.  In  general. — ^403. 

c.  Examination  to  enable  framing  of  pleading. — ^409. 


a.  Court  rule. 

When  an  examination  is  required  under  sections  870,  871,  872  of  the 
Code  of  Civil  Procedure,  the  affidavit  shall  specify  the  facts  and  circum- 
stances which  show,  in  conformity  with  subdivision  4  of  section  872,  that 
the  examination  of  the  person  is  material  and  necessary. 

Rule  82,  Gen.  Rules  of  Practice. 

b.  In  general. 

On  an  application  for  an  examination  of  a  party  before  trial,  the  moving 
papers  should  disclose  an  intention  to  use  the  deposition  at  the  trial. 
Batterson  v.  Sanford,  13  J.  &  S.  127. 
Russ  V.  Campbell,  i  Civ.  Pro.  41. 

Williams  v.  Folsom,  52  Hun,  68;  22  St.  Rep.  507;  5  N.  Y.  Supp.  954. 
Dart  V.  Laimbeer,  15  J.  &  S.  490. 
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pursuant  to  a  demand  of  defendant,  who  made  no  application  for  a 
further  bill.  The  case  was  set  for  trial  in  October,  1904,  but,  owing 
to  the  death  of  defendant's  attorney,  it  was  sent  back  to  the  clerk's 
calendar  for  the  November  term.  A  motion  was  then  made  by  6t- 
fendant  for  the  examination  of  plaintiff  before  trial.  It  was  doubtful 
whether  the  examination  could  be  had  in  time  for  use  on  the  trial 
without  delaying  the  trial.  Held  that,  in  the  absence  of  any  excuse 
for  delay,  defendant's  right  to  an  order  for  such  examination  was  lost 
by  laches. 

Appeal  from  Special  Term,  New  .York  County. 

Action  by  Levi  L.  Whitney  against  Althea  Rudd,  impleaded 
with  others.  From  an  order  denying  a  motion  to  vacate  an 
order  for  his  examination  before  trial,  plaintiff  appeals.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON. O'BRIEN,  and  LAUGHLIN,  JJ. 
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Ball  V.  Evening  Post  Pub.  Co.,  5  St.  Rep.  229;  12  Civ.  Pro.  4;  25  Week, 
Dig.  274. 

Fogg  V.  Fisk,  30  Hun,  61. 

Spero   V.  West  Side  Bank,  27  St.  Rep.  29;  7  N.  Y.  Supp.  546. 

St.  Clair  Paper  Mfg.  Co.  v.  Brown,  16  App.  Div.  317;  44  N.  Y.  Supp.  625. 

The  fact  that  the  affidavits,  upon  which  the  application  is  made,  do  not 
state  that  it  is  intended  to  use  the  testimony  upon  the  trial,  justifies  the 
court  in  setting  aside  such  an  order  for  an  examination. 

Williams  v.  Folsom,  52  Hun,  68;  22  St.  Rep.  507;  5  N.  Y.  Supp.  954. 

Spero   V.  West  Side  Bank,  27  St.  Rep.  29;  7  N.  Y.  Supp.  546- 

In  an  application  for  the  examination  of  an  adverse  party  after  issue,  it 
is  sufficient  if  the  purpose  to  read  the  deposition  on  the  trial  is  fairly  in- 
ferrable from  the  statements  made  in  the  affidavit. 

Ball  V.  Evening  Post  Pub.  Co.,  5  St.  Rep.  229;  12  Civ.  Pro.  4;  25  Week. 
Dig.  274. 

Fogg  v.  Fisk,  30  Hun,  61. 

Dart  V.  Laimbeer,  15  J.  &  S.  490. 

Spero  V.  West  Side  Bank,  27  St.  Rep.  29;  7  N.  Y.  Supp.  546. 

St.  Clair  Paper  Mfg.  Co.  v.  Brown,  16  App.  Div.  317;  44  N.  Y.  Supp.  625- 

Where  an  affidavit  on  which  an  order  was  granted  for  the  examination 
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Charles  De  Hart  Brozver,  for  appellant. 
John  M,  Bowers,  for  respondent. 

Laughlin,  J.  Two  causes  of  action  are  set  forth  in  the  com- 
plaint— one  for  $1,097  for  moneys  loaned  to  the  defendants,  who 
it  is  alleged  were  doing  business  as  copartners  under  the  firm 
name  of  W.  H.  Albertson  &  Co. ;  and  the  other  for  $44,171.83  for 
a  balance  of  account  on  stock  transactions  with  the  defendants  as 
partners  under  the  firm  name  of  T.  E.  Ward  &  Co.,  it  being  al- 
leged that  the  defendants  sold  on  commission  for  the  plaintiff 
stocks  and  bonds  aggregating  $3,291,515.26,  and  that  the  just 
charges  of  the  defendants  for  their  commissions  and  expenses 
amounts  to  the  sum  of  $3,14744343.  Since  the  commencement 
of  the  action  the  respondent  Rudd  married  the  defendant  Thomas 
E.  Ward.    Her  answer  puts  in  issue  the  material  allegations  of 
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of  a  plaintiff  before  trial,  stated  that  the  defendant,  in  order  to  maintain 
its  defense  and  prove  the  allegations  contained  in  its  answer,  desired  to 
examine  the  plaintiff  and  take  his  deposition  before  trial,  it  was  held,  that 
the  affidavit  stated  the  intent  to  use  the  evidence  on  the  trial. 

Ball  V.  Evening  Post  Pub.  Co.,  5  St.  Rep.  229;  12  Civ.  Pro.  4;  25  Week. 
Dig.  274. 

Where  the  affidavit  details  the  circumstances  as  to  which  proof  will  be 
required  which  it  is  expected  the  party  to  be  examined  will  be  able  to  give, 
and  is  followed  by  the  further  statement,  "that,  as  deponent  is  advised  by 
his  counsel,  and  verily  believes  the  examination  and  testimcmy  of  said 
party,  relative  to  the  issues  herein,  are  both  material  and  necessary  to  the 
plaintiff  for  the  prosecution  of  this  action  and  for  the  trial  thereof,"  a 
bona  fide  intention  to  use  the  deposition  on  the  trial  of  the  case  may  be 
reasonably  inferred. 

Fogg  V.  Fisk,  30  Hun,  61. 

"It  would  undoubtedly  have  been  better  if  this  intention  had  been  ex- 
jessed  in  more  direct  terms,  but  as  it  may  be  gathered  from  the  state- 
ments whidi  have  been  made  the  plaintiff  is  entitled  to  the  benefit  of  such 


a  construction.'* 


Fogg  V.  Fisk,  30  Hon,  61. 
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the  complaint,  including  the  allegation  that  she  was  a  member  of 
the  copartnership  firm ;  but  there  is  no  plea  of  payment.  She 
shows  by  her  own  affidavit  that  the  firm  books  of  T.  E.  Ward  & 
Co.  have  been  lost;  that  she  is  informed  by  her  husband  that 
monthly  accounts  were  rendered  to  the  plaintiff  by  the  firm,  which 
would  show  the  plaintiff  indebted  to  the  firm,  instead  of  the  firm 
being  indebted  to  him,  as  alleged  in  the  complaint;  and  she  de- 
sires his  examination  to  prove  this  fact. 

If  the  purpose  of  the  examination  is  to  obtain  an  inspection  of 
the  accounts  rendered  by  the  firm  to  the  plaintiff,  that  is  not  au- 
thorized by  an  order  for  the  examination  of  the  plaintiff.  •  If  it  is 
true  that  the  partnership  books  have  been  lost,  and  that  the  only 
reliable  evidence  of  what  they  show  is  the  accounts  rendered  to 
the  plaintiff,  then  it  is  manifest  that  it  will  be  necessary  for  the 
plaintiff  to  prove  those  accounts  in  establishing  his  cause  of  ac- 
tion, and  there  would  seem  to  be  no  propriety  in  ordering  his 
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Where  the  affidavit  stated,  "that  this  application  is  made  in  good  faith, 
to  preserve  the  testimony,  and  under  a  legitimate  claim  of  discovery;  that 
the  plaintiff  cannot  properly  proceed  to  trial,  without  such  testimony  afore- 
said," it  was  held  that  the  affidavit  did  not  disclose  a  purpose  to  use  the 
testimony  on  the  trial. 

Dart  V.  Laimbeer,  15  J.  &  S.  490. 

In  McMahon  v.  Brooklyn  City  R.  R.  Co.,  20  Week.  Dig.  404  it  is  held 
that  a  statement  in  the  affidavit  that  the  examination  is  desired  for  the 
purpose  of  using  it  on  the  trial  is  not  equivalent  to  a  ftatemcnt  that  the 
applicant  desires  to  offer  or  read  it  in  evidence  on  the  trial,  and  that  the 
affidavit  is  therefore  insufficient. 

"It  must  fairly  appear  from  the  facts  set  out  in  the  affidavit  and  the 
papers  submitted  to  the  judge  on  the  application  for  such  an  order  that 
the  applicant  requires  the  testimony  of  such  a  party  sought  to  be  examined 
as  a  witness.  If  the  applicant  evidently  decs  not  know  whether  the  evi- 
dence sought  is  material  or  not,  or  the  object  of  the  examination  is  to 
find  out  what  the  opposite  party  will  swear  to,  the  order  should  be  denied.** 

Golin  v.  Mooers,  Town  of,  28  St.  Rep.  213;  8  N.  Y.  Supp.  12. 

"What  the  law  in  theory  requires  to  entitle  a  party  to  the  examinatioo 
before  trial  of  the  opposite  party,  is  such  a  statement  as  will  indicate  the 
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examination  in  advance,  especially  as  the  respondent  has  no  affir- 
mative defense  to  establish.  It  is  not  shown,  nor  is  it  probable, 
that  the  respondent  intends  to  use  the  evidence  given  by  the 
plaintiff  upon  the  trial.  It  is  contended  by  the  learned  counsel 
for  the  respondent  that  in  the  case  of  the  examination  of  a  party 
it  is  not  necessary  to  show  that  it  is  intended  to  use  the  evidence 
upon  the  trial.  We  do  not  understand  that  there  is  any  distinc- 
tion in  this  regard  between  an  application  for  the  examination  of 
a  witness  and  of  a  party.  It  has  been  frequently  held  that  it  is 
unnecessary  to  show  by  the  moving  papers,  in  express  terms,  that 
it  is  intended  to  use  the  evidence  upon  the  trial ;  but  it  has  been 
consistently  held,  we  think,  that  this  fact  should  fairly  appear 
from  the  moving  papers.  The  purpose  of  this  examination  seems 
to  be  to  discover  in  advance  of  the  trial  the  evidence  which  the 
plaintiff  has  to  sustain  his  cause  of  action.  The  affidavit  of  the 
respondent  shows  that  her  husband  has  informed  her  that  the 
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necessity  of  that  examination  previous  to  the  time  of  the  trial,  and  the 
statement  of  the  purpose  of  the  party  being  to  obtain  the  evidence  to  be 
used  upon  the  trial." 

Spero  V.  West  Side  Bank,  27  St.  Rep.  29;  7  N.  Y.  Supp.  546. 

Affidavits  that  state  that  the  plaintiff  cannot  safely  proceed  to  trial,  can- 
not properly  prepare  for  trial  without  defendant's  deposition,  that  the  tes- 
timony is  material  and  necessary  to  the  plaintiff  to  enable  him  to  prepare 
for  the  trial  of,  and  to  safely  try  the  action,  but  nowhere  states  that  it  is 
the  intention  of  the  plaintiff  to  use  the  deposition  or  the  testimony  on  the 
trial  are  defective.  They  imply  an  intention  not  to  use  the  testimony  on 
the  trial. 

Batterson  v.  Sandford,  13  J.  &  S.  127. 

The  application  for  an  examination  of  a  witness,  not  a  party  to  the 
action,  there  must  be  an  allegation  that  the  moving  party  intends  to  use 
the  examination  upon  the  trial.  An  allegation  in  the  affidavit  that  the 
examination  is  necessary  to  prosecute  the  action  is  not  sufficient. 

Knowlton  v.  Bannigan,  2  McCarty,  Civ.  Pro.  317. 

The  decisions  seem  to  have  established  the  rule  that  an  intention  to  use 
the  deposition  on  the  trial  of  the  action  must  be  expressly  stated  in  the 
affidavit  or  that  the  facts  and  circumstances  set  forth  therein  must  be  such 
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firm  of  Albertson  &  Co.  was  the  Boston  branch  of  the  finn  of 
T.  Ii.  Ward  &  Co.,  and  that  the  plaintiff  was  in  charg^e  thereo." 
as  an  employee  of  the  latter  company,  and  tfiat  after  the  failure 

of  the  corporation  which  succeeded  to  the  business  of  T.  E.  Ward 
&  Co.  the  plaintiff  took  and  retained  possession  of  the  books  of 
the  Boston  office ;  but  she  does  not  even  venture  an  opinion  as  to 
what  these  books  would  show.  Moreover,  it  appears  that  the 
action  has  been  at  issue  since  the  14th  of  May,  1902,  and  has  been 
on  the  calendar  since  June,  1903;  that  on  the  13th  day  of  Feb- 
ruary, 1904,  plaintiff  served  a  bill  of  particulars  pursuant  to  a 
demand  made  by  the  attorney  for  the  respondent,  showing  an 
itemized  statement  of  the  amounts  alleged  in  the  complaint,  and 
that  no  demand  or  application  was  made  for  a  further  bill  of  par- 
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that  the  intention  so  to  use  it  may  be  reasonably  inferred. 
The  following  cases,  however,  are  not  In  harmony  with  that  rule. 

It  is  not  necessary  for  the  party  applying  for  an  examination  under  Sec. 
872  to  state  his  intention  to  use  the  evidence  on  the  trial.  The  Code  does 
not  require  it. 

White  V.  Downey,  3  Month.  Law  Bui.  92. 

In  Neurath  v.  Schmitz,  2  Civ.  Pro.  400,  J.  L.  Daly,  J.,  in  a  dissenting 
opinion,  says:  *'It  is  not  necessary  that  defendants  should  swear  that  they 
intend  to  use  the  deposition  on  the  trial  as  has  been  required  in  some 
reported  cases.  *  ♦  ♦  Defendants  may  change  their  mind  after  hearing 
what  plaintiff  swears  to,  and  may  not  wish  to  put  her  statement  in  evi- 
dence. We  ought  not,  therefore,  to  require  them  to  swear  now,  to  an 
intention  which  they  are  at  liberty  to  alter  hereafter." 

In  McCoon  v.  White,  60  How.  Pr.  149,  the  court  says:  "While  there  is 
no  reason  for  introducing  the  unwarranted  and  unwarrantable  rule  that  a 
party  who  seeks  to  examine  his  adversary  before  trial  must  swear  that  he 
intends  to  introduce  the  examination  as  evidence  on  the  trial,  it  is  emi- 
nently proper  to  adhere  to  the  equity  practice  which  required  the  party 
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ticulars.  The  case  was  set  down  for  trial  on  the  7th  day  of  Oc- 
tober, 1904,  but,  owing  to  the  death  of  the  attorney  for  the  de- 
fendant Carr,  it  was  sent  back  to  the  clerk's  calendar  for  the 
November  term.  Although  the  order  contains  no  stay,  it  is 
doubtful  whether  the  examination  could  be  had  in  time  for  use 
upon  the  trial  without  delaying  the  trial  of  the  action.  No  excuse 
is  offered  for  the  delay  in  making  the  motion,  and  we  are  of 
opinion  that  the  respondent  is  guilty  of  laches. 

Upon  both  grounds,  therefore,  the  order  should  be  reversed-, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  with 
$10  costs.     All  concur. 

O'BRIEN,  J.     I  concur  on  the  ground  of  laches. 
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seeking  a  discovery  to  state  that  he  expected  to  prove  by  the  examination 
the  facts  which  he  alleges  to  lie  peculiarly  within  the  knowledge  of  the 
person  whom  he  seeks  to  examine." 


c.  Examination  to  enable  framing  of  pleadings. 

Where  the  order  for  examination  is  for  the  purpose  of  enabling  the 
defendant  to  frame  his  answer  it  was  held  that  it  was  not  necessary  for 
the  applicant  to  state  in  his  moving  papers  that  he  intends  to  read  the 
testimony  taken  under  the  order  on  the  trial  of  the  action. 

Pratt  V.  Bray,  10  Misc.  445 ;  31  N.  Y.  Supp.  465. 

Upon  an  application  for  an  order  requiring  the  defendant  to  appear  and 
be  examined,  to  enable  the  plaintiff  to  obtain  facts  necessary  to  enable  him 
to  frame  his  complaint,  the  affidavit  need  not  state  that  the  plaintiff  intends 
to  use  the  deposition  upon  the  trial  of  the  action. 

Brisbane  v.  Brisbane,  20  Hun,  48. 


4IO  VOLUME  XV. 


Appellate  Division.  [Dec 


MAUCH  V.  SUPREME  TRIBE  OF  BEN  HUR. 

[lOO  App.  Div.  49;  91  N.  Y.  Supp.  367.] 

iSupreme  Court,  Appellate  Division,  Fourth  Department.     December  7, 

1904.) 

1.  Mutual  Benefit  Insurance — Certificates — Restrictions — Suicide. 

A  provision  in  a  mutual  benefit  certificate  that  the  society  should  be 
relieved  from  full  liability  in  case  of  suicide,  whether  insured  was  sane 
or  insane,  was  valid  and  enforceable  as  against  the  beneficiary. 

2.  Same — Construction. 

The  benefit  laws  of  a  mutual  benefit  association  provided  that,  if 


Note. — Defeasance  of  Life  Insurance  by  Suicide. 

a.  In  general. 

b.  Special  provisions  against  suicide. 

c.  Effect  of  subsequent  by-laws. 


a.  In  general. 

The  suicide  of  the  insured  does  not  defeat  the  ordinary  life  insurance 
policy  in  the  absence  therein  of  a  stipulation  to  that  effect. 

Fitch  V.  American  Popular  Life  Ins.  Co.,  59  N.  Y.  557. 

Patrick  v.  Excelsior  Life  Ins.  Co.,  67  Barb.  202. 

But  it  is  an  implied  condition  of  a  benefit  certificate  that  the  insured  will 
not  purposely  when  in  sound  mind  take  his  own  life,  and  such  act  will 
forfeit  the  certificate,  although  there  is  no  provision  upon  that  subject 
either  in  the  by-laws  or  tlie  contract  of  insurance,  because  in  co-operative 
or  assessment  life  insurance  the  beneficiary  has  no  such  vested  interest  in 
the  policy  and  the  fund  payable  thereon  as  is  required  under  ordinary  life 
insurance  policies,  which  cannot  be  defeated  by  the  subsequent  acts  of  the 
insured. 
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any  member  committed  suicide,  such  act  voided  all  rights  under  his 
certificate,  except  that  the  executive  coikmittee  of  the  association 
should  pay  to  the  beneficiary  a  certain  reduced  amount,  according  to 
certain  other  subdivisions  of  the  section,  one  of  which  declared  that, 
if  the  member  committed  suicide  within  one  year  from  the  date  of  his 
certificate,  the  beneficiary  should  receive  one-twentieth  of  the  amount 
thereof.  Held  that,  since  no  immunity  from  liability  in  case  of  self- 
destruction  other  than  suicide  was  provided  for,  the  society  was  liable 
for  the  full  amount  of  a  certificate  issued  to  a  member  who  died  from 
strangulation  occasioned  by  hanging  herself  while  insane;  she  being 
incapable  of  an  intent  to  take  her  life,  which  was  a  necessary  element 
of  suicide. 

Stover,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Clayton  C.  Mauch  against  the  Supreme  Tribe  of  Ben 
Hur.  From  a  judgment  in  favor  of  plaintiff,  entered  on  a 
referee's  report,  defendant  appeals.    Affirmed, 

The  following  is  the  opinion  of  Hon.  Carey  D.  Davie,  Referee. 
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Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398;  67  N.  E.  83;  63  L. 
R.  A.  347. 

Weber  v.  Supreme  Tent  of  K.  of  M.,  172  N.  Y.  490,  65  N.  E.  258;  92 
Am.  St.  Rep.  753. 

When  a  person  obtains  insurance  with  the  intent  of  taking  his  own  life 
for  the  purpose  of  providing  for  his  family  and  creditors,  the  policy  is  void 
for  fraud,  although  by  its  terms  death  by  suicide  is  not  made  a  defense. 

Smith  '\  National  Benefit  Soc,,  123  N.  Y.  85 ;  33  S.  R.  67 ;  25  N.  E.  197. 

b.  Special  provisions  against  suicide. 

If  nothing  is  said  in  the  policy  with  respect  to  insanity,  the  words  "die 
by  his  own  hand,"  in  their  literal  sense,  comprehend  all  cases  of  self- 
destruction. 

But  some  exceptions  have  been  engrafted  upon  these  words  by  judicial 
decisions  resting  upon  the  ground  that  the  accepted  cases  could  not  have 
been  within  the  meaning  of  the  parties  to  the  policy. 

The  exceptions  to  this  condition  are  confined  to  cases  in  which  the  self- 
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The  defendant  is  a  fraternal  benefit  society,  incorporated  under  the  laws 
of  the  state  of  Indiana,  having  a  subordinate  branch  at  Olean,  N.  Y.,  known 
as  Olean  Court,  No.  43.  On  the  7th  day  of  April,  1902,  the  defendant 
issued  to  Hattie  D.  Mauch,  the  wife  of  the  plaintiff,  a  beneficiary  certificate^ 
whereby  it  undertook  to  pay  unto  the  plaintiff,  the  beneficiary  therein 
named,  the  sum  of  $1,300  upon  satisfactory  proof  of  the  death  of  the  wife. 
This  contract  contained  the  provision  that  the  same  was  issued  subject  to, 
and  to  be  construed  and  controlled  by,  the  laws,  rules,  and  regulations  of 
the  order  then  in  force,  or  which  might  thereafter  be  adopted.  At  the 
bottom  of  the  contract  is  a  printed  acceptance  thereof,  signed  by  Mrs. 
Mauch,  in  the  following  form :  "I  hereby  accept  this  certificate  on  the  con- 
ditions named  above  and  agree  that  my  rights  and  the  rights  of  my  bene> 
ficiary  shall  be  governed  and  controlled  by  the  Laws,  Rules  and  Regulations 
of  the  Supreme  Tribe  of  Ben  Hur,  now  in  force  or  which  may  hereafter 
be  adopted."  On  the  i6th  day  of  October,  1902,  Mrs.  Mauch  died  from 
strangulation  occasioned  by  having  hung  herself  to  a  hook  in  the  clothes- 
room  adjoining  her  sleeping  apartment.  The  injury  causing  her  death  was 
self-inflicted.  At  the  time  of  her  death,  and  for  several  weeks  prior  there- 
to, she  was  insane.  Her  self-destruction  was  not  her  voluntary,  intelligent, 
or  rational  act,  but  it  was  the  result  of  her  mental  derangement.  Soon 
after  her  death,  proper  notice  thereof  was  given  the  defendant,  and  the 
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destruction  is  clearly  shown  to  have  been  accidental  or  committed  in  a  fit 
of  insanity. 

Van  Zandt  v.  Mutual  Benefit  Life  Ins.  Co.,  55  N.  Y.  169. 

Breasted  v.  Farmers'  Loan  &  Trust  Co.,  8  N.  Y.  299. 

A  condition  exempting  the  insurers  from  liability  in  case  of  the  death 
of  the  assured  by  his  own  hand,  whether  sane  or  insane  is  valid,  and  the 
policy  is  forfeited  by  his  death  resulting  from  a  self-inflicted  bullet  wound, 
although  the  insured  at  the  time  was  wholly  bereft  of  reason. 

De  Gogorza  v.  Knickerbocker  Life  Ins.  Co.,  65  N.  Y.  232. 

Thommen  v.  Jewelers  &  Tradesmen's  Co.,  15  Misc.  473;  72  S.  R.  758; 
37  N.  Y.  Supp.  222. 

The  mere  want  of  capacity  to  appreciate  the  moral  wrong  involved  in 
the  act,  where  it  was  voluntary  and  intentional,  unaccompanied  by  any 
want  of  appreciation  of  its  physical  nature  and  consequences,  or  by  ai^ 
insane  impulse  or  want  of  power  of  will  or  self-control,  is  not  sufficient  to 
take  a  case  out  of  the  proviso. 

Van  Zandt  v.  Mutual  Benefit  Life  Ins.  Co.,  55  N.  Y.  169. 

Although  the  insured  is  aware  that  the  taking  of  laudanum  will  tcr- 
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requisite  proofs  of  death  furnished.  In  consequence  of  the  death  of  Mrs. 
Mauch  being  self-inflicted,  the  defendant  claims  immunity  from  liability 
for  the  principal  sum  specified  in  the  contract;  admitting,  however,  a  lia- 
bility under  its  benefit  laws  to  the  extent  of  one-twentieth  part  of  such 
sum. 

The  defendant  had  adopted  a  constitution  and  set  of  rules  and  regula- 
tions for  the  government  of  the  order,  which  were  in  force  at  the  date  of 
the  contract  and  at  the  time  of  the  death  of  Mrs.  Mauch.  Section  loi  of 
the  benefit  laws  provides :  "No  benefit  shall  be  paid  on  account  of  the  death 
of  a  member,  which  death  occurred  from  suicide,  whether  sane  or  insane, 
or  whether  voluntary  or  involuntary,  (i)  If  a  member  commit  suicide 
within  one  year  from  the  date  of  his  beneficial  certificate  and  while  the 
same  is  in  full  force  and  effect,  as  shown  by  the  books  of  the  supreme  tribe, 
the  amount  payable  to  his  beneficiary  or  beneficiaries  shall  be  one-twentieth 
of  the  amount  of  the  certificate  held  by  him  at  the  date  of  his  suicide."  It 
was  competent  for  the  defendant  to  limit  its  liability  by  the  provisions  of 
its  beneficiary  contract  with  its  members.  An  express  agreement  that  the 
defendant  should  be  relieved  from  all  liability  to  the  beneficiary  in  case  the 
member  took  his  own  life,  although  insane  and  irresponsible  at  the  time, 
would  have  been  valid  and  binding.  The  courts  have  frequently  upheld  the 
legality  of  such  a  limitation.    De  Gogorza  v.  Knickerbocker  L.  Ins.  Co.,  65 
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minate  his  life,  if  he  does  so  under  the  control  of  an  insane  impulse,  caused 
by  disease  and  derangement  of  his  intellect,  which  deprives  him  of  the 
capacity  of  governing  his  own  conduct  in  accordance  with  reason,  such  act 
cannot  be  regarded  as  voluntary,  and  is  not,  therefore,  within  the  provision 
avoiding  the  policy  in  case  the  insured  die  by  his  own  hand. 
Newton  v.  Mutual  Benefit  Life  Ins.  Co.,  76  N.  Y.  426. 

The  successful  attempt  to  commit  suicide  doth  not  work  a  forfeiture  of 
a  policy  containing  a  provision  that  it  shall  be  void  if  the  insured  shall  die 
in  violation  of  or  attempt  to  violate  any  criminal  law  of  the  state. 

Darrow  v.  Family  Fund  Society,  116  N.  Y.  537;  27  St.  Rep.  474;  22  N. 
E.  1093. 

Patrick  v.  Excelsior  Life  Ins.  Co.,  67  Barb.  202. 

But  it  is  held  that  suicide  is  an  illegal  act  within  the  meaning  of  a  con- 
dition rendering  a  benefit  certificate  nugatory  in  case  the  death  of  the  in- 
sured is  caused  by  any  illegal  act  of  his  own. 

Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398;  67  N.  E.  83;  63  L. 
R.  A.  347. 
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N.  Y.  232;  Bigelow  v.  Berkshire  L.  Ins.  Co.,  93  U.  S.  284,  23  L.  Ed  918; 
Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398,  67  N.  E.  83.  63  L.  R. 
A.  347;  Travellers'  Ins.  Co.  v.  McConkey,  127  U.  S.  C6i,  8  Sup.  Ct.  1360^ 
32  L.  Ed.  308. 

If  the  provisions  of  section  loi,  above  quoted,  to  the  effect  that  no  benefit 
shall  be  paid  where  death  occurred  from  suicide,  whether  sane  or  insane, 
voluntary  or  involuntary,  are  not  modified  or  controlled  by  any  other  pro- 
vision of  the  contract,  the  plaintiff  can  recover  only  one-twentieth  part  of 
the  sum  specified  in  the  certificate.  In  other  words,  if  the  contract  between 
Mrs.  Mauch  and  the  defendant  was  to  the  effect  that  the  defendant  should 
not  be  liable  in  case  she  became  insane,  and  as  a  result  thereof  took  her 
own  life,  the  plaintiff's  claim  cannot  be  maintained.  It  therefore  becomes 
important  to  determine  precisely  what  the  contract  was,  so  far  as  it  relates 
to  the  subject  of  self-destruction.  Section  95  of  the  benefit  laws  of  the 
defendant  prescribes  with  great  particularity  the  form  of  the  benefit  certi- 

Defeasance  of  Life  Insurance  by  Suicide, — Continued. 


c.  Effect  of  subsequent  by-laws. 

A  by-law  of  a  mutual  benefit  association  providing  that  the  order  will 
not  pay  the  benefits  of  members  committing  suicide  is  not  binding  upon 
persons  becoming  members  before  its  enactment,  for  the  reason  that  such 
a  by-law  is  not  to  be  deemed  retrospective  unless  its  terms  exclude  the 
interpretation  that  it  was  intended  to  be  only  prospective  in  effect  and 
applicable  to  circumstances  thereafter  arising. 

Feierstein  v.  Supreme  Lodge,  Knights  of  Honor,  69  App.  Div.  53;  74 
N.  Y.  Supp.  558. 

Nor  does  such  an  amendment  apply  to  a  member  joining  the  association 
subsequently  thereto,  although  he  assumes  the  obligation  to  conform  in  all 
respects  to  the  by-laws  and  rules  which  may  thereafter  be  adopted  by  the 
order,  as,  with  respect  to  such  a  member,  the  society  has  no  power  to  enact 
a  by-law  affecting  his  vested  rights. 

Bottjer  V.  Suprem  Council,  American  Legion  of  Honor,  78  App.  Div. 
546 ;  79  N.  Y.  Supp.  684. 

Upon  the  execution  of  the  contract  the  insured  acquires  a  fixed  and 
vested  right  to  insurance  covering  the  risk  of  self-destruction  while  insane, 
if  the  contract  is  silent  upon  that  subject,  and  no  subsequent  amendment 
of  the  by-laws  can  affect  that  right  without  his  express  consent. 

Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398;  67  N.  E.  83;  63  L. 
R.  A.  347. 
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ficate,  the  body  of  the  certificate  in  controversy  being  in  exact  conformity 
with  the  requirements  of  that  section.    This  section  also  requires  that  there 
be  indorsed  on  the  back  of  the  certificate  a  table  of  benefits  and  monthly 
payments,  and  also  the  following  statement:  "Sec.  5.    Any  member  of  the 
Tribe  of  Ben  Hur  that  commits  suicide,  ipso  facto  voids  all  rights  under 
his  beneficial  certificate,  and  ipso  facto  forfeits  all  benefits  whatsoever  to 
which  his  beneficiary  or  beneficiaries  would  otherwise  have  been  entitled, 
under  the  general  laws  of  the  order,  to  receive  from  the  supreme  tribe; 
provided  always  that  the  executive  committee  shall  pay  to  the  beneficiary 
or  beneficiaries  of  the  deceased  the  amount  provided  herein,  such  amount 
being  determined  by  the  face  value  of  certificate  or  certificates,  held  by  the 
member  at  the  time  of  his  death  by  suicide  considered  in  proportion  to  the 
length  of  time  he  shall  have  been  continuously  in  good  standing  in  the 
mit  suicide  within  one  year  from  the  date  of  his  beneficial  certificate  and 
while  the  same  is  in  full  force  and  effect  as  shown  by  the  books  of  the 
supreme  tribe  the  amount  payable  to  his  beneficiary  shall  be  one-twentieth 
of  the  amount  of  the  certificate  held  by  him  at  the  date  of  his  death.  *  *  ***^ 
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But  although  there  is  no  stipulation  against  suicide  while  sane,  a  subse- 
quently enacted  by-4aw  providing  that  the  certificate  shall  be  void  in  that 
event  applies  to  a  certificate  in  force  at  the  time  of  the  amendment,  and 
no  vested  right  is  invaded,  as  it  is  a  fundamental  though  unexpressed  part 
of  the  original  contract  that  the  insured  shall  not  intentionally  take  his 
own  life. 
Id. 

A  mutual  benefit  society  cannot,  by  an  amendment  extending  the  time 
from  one  year  to  five  within  which  self-destruction,  whether  the  result  of 
an  insane  act  or  an  intentional  one,  shall  operate  to  destroy  the  policy, 
deprive  the  beneficiary  of  his  rights  under  a  contract  issued  prior  thereto, 
since  such  amendment  is  unreasonable. 

Weber  v.  Supreme  Tent  of  Knights  of  Maccabees,  172  N.  Y.  490 ;  65  N. 
E.  258;  92  Am.  St.  Rep.  753. 

Nor  has  it  the  power  to  make  an  amendment  striking  out  all  time  limit 
as  to  such  self-destruction,  binding  upon  the  insured  and  his  beneficiary. 

Fargo  v.  Supreme  Tent  of  Knights  of  Maccabees,  96  App.  Div.  491 ;  89 
N.  Y.  Supp.  65. 

The  fact  that  the  representatives  from  the  subordinate  body  to  which 
the  insured  belonged  were  in  attendance  at  the  meting  of  the  superior  lodge 
when  such  amendment  was  made  does  not  constitute  a  consent  upon  his 
part 
Id. 
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These  indorseinents,being  required  by  section  95,  are  as  much  a  part  of  the 
contract  as  if  contained  in  the  body  of  the  contract.  The  certificate  issued 
to  Mrs.  Mauch  has  the  following  printed  indorsement  thereon: 

"Your  attention  is  directed  to  the  following  extract  from  the  laws  with 
relation  to  suicide: 

"  Suicide." 

Then  follows  in  full  section  5,  above  quoted.    The  defendant,  for  the 
purpose  of  limiting  its  liability  in  case  of  the  self-destruction  of  a  member, 
by  a  specific  indorsement  on  the  back  of  the  contract,  to  which  the  mem- 
ber's attention  is  specifically  and  pointedly  called,  and  made  in  conformity 
with  the  requirements  of  section  95  of  its  benefit  laws,  says  to  the  member, 
"If  you  commit  suicide,  such  act,  ipso  facto,  voids  all  rights  under  your 
benefit  certificate."    No  immunity  from  liability  in  case  of  self-destruction 
is  thereby  suggested,  except  -in  case  of  suicide.     No  intimation  that  the  cer- 
tificate should  be  void  if  the  member  became  insaric,  irresponsible,  and 
impelled  to  self-destruction  by  an  uncontrollable  insane  impulse.     In  such 
a  case  death  is  as  much  a  reesult  of  disease  as  if  its  proximate  cause  had 
been  cancer  or  tuberculosis,  and  is  clearly  a  source  of  liability,  unless  the 
plain  provisions  of  the  contract  exempt  defendant  therefrom.    The  con- 
tract between  the  defendant  and  Mrs.  Mauch  was  to  thhe  effect  that  her 
beneficiary  should  be  entitled  to  recover  the  sum  of  $1,300  upon  her  death, 
unless  she  committed  suicide,  and  it  should  not  be  held  that  the  effects  of 
this  contract  are  to  any  extent  modified  by  the  ambiguous  provision  of  sec- 
tion loi.     If  Mrs.  Mauch  committed  suicide,  the  plaintiff  cannot  recover. 
If  she  did  not,  he  is  entitled  to  the  full  amount  of  the  beneficiary  certificate. 
Mrs.  Mauch  did  not  commit  suicide,  within  the  legal  meaning  and  signifi- 
cance of  such  term.    In  Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398* 
6y  N.  E.  83,  63  L.  R.  A.  347,  Werner,  J.,  says:    "For  colloquial  purposes, 
the  term  'suicide'  is  at  once  sufficiently  specific  and  comprehensive  to  cover 
all  kinds  of  human  self-destruction ;  but,  if  the  law  is  to  distinguish  be- 
tween the  self-destruction  of  the  insane  and  the  self-inflicted  death  of  the 
sane,  insurance  contracts  must  be  construed  in  the  light  of  the  definitions 
which  express  the  distinction.     Our  Penal  Code  defines  suicide  as  the  in- 
tentional taking  of  one's  own  life,  and  the  definitionss  referred  to  in  Weber 
V.  Maccabees,  supra,  are  to  the  same  effect.     Intent  is  the  essence  of  the 
act,  and  this  presumes  reason  or  sanity."    In  Weber  v.  Supreme  Tent  of 
the  Knights  of  the  Maccabees,  172  N.  Y.  491,  65  N.  E.  258,  92  Am.  St.  Rep. 
752,  Parker,  C.  J.,  says :    "In  the  eye  of  the  law,  the  taking  of  life  by  an 
insane  person,  whether  it  be  his  own  or  that  of  some  other  person,  is  not 
an  act  for  which  he  is  responsible.    In  the  Century  Dictionao'  a  suicide  is 
defined  to  be  *one  who  commits  suicide;  at  common  law,  one  who,  being 
of  the  years  of  discretion  and  sound  mind,  destroys  himself;*  and  the  act 
itself  is  defined  to  be  'designedly  destroying  one's  own  life.'    To  constitute 
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suicide  at  conunon  law  the  person  must  be  of  years  of  discretion  and  of 
sound  mind." 

The  defendant  having  contracted  for  immunity  from  liability  in  case  of 
suicide,  and  Mrs.  Mauch  not  having  committed  suicide,  the  plaintiff  is  en- 
titled to  recover  the  full  amount  of  the  beneficiary  certificate,  and  judgment 
in  his  favor  against  the  defendant  is  accordingly  directed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILL- 
IAMS, HISCOCK.  and  STOVER,  JJ. 

P.  S,  Collins,  for  appellant. 

Henry  Donnelly,  for  respondent. 

Per  Curiam.  Judgment  affirmed,  with  costs,  on  opinion  of 
referee. 


McLennan,  P.  J.,  concurs,  and  votes  for  an  affirmance  of  the 
judgment,  upon  the  grounds  stated  in  the  opinion  of  the  learned 
referee,  and  also  upon  the  authority  of  Weber  v.  Supreme  Tent  of 
K.  of  M.,  172  N.  Y.  490,  65  N.  E.  258,  92  Am.  St.  Rep.  753,  and 
Shipman  v.  Protected  Home  Circle,  174  N.  Y.  398,  67  N.  E.  83, 
63  L.  R.  A.  347,  in  which  cases  it  was  held  that  the  insane  act  of 
taking  one's  own  life  whjle  insane  is  not  suicide.  In  the  case  at 
bar  it  was  expressly  found  by  the  referee,  and  the  finding  is  not 
questioned,  "that  at  the  time  of  the  death  of  the  said  Hattie  D. 
Mauch  [the  insured],  and  for  several  weeks  prior  thereto,  she  was 
insane ;  that  the  taking  of  her  own  life  was  not  a  voluntary.  Inten- 
tional, or  rational  act,  but  was  solely  the  result  of,  and  occasioned 
by,  the  insanity  of  the  said  Hattie  D.  Mauch.''  The  death  hav- 
ing resulted  as  indicated  in  the  finding  of  the  referee,  under  the 
decisions  adverted  to  the  insured  did  not  commit  suicide,  and 
therefore  the  provision  in  the  by-law  is  in  no  manner  applicable. 
Suicide  is  intentional  self-destruction.  The  intent  is  the  essential 
thing,  under  the  definition  of  the  Court  of  Appeals ;  and,  if  the 
act  was  insane  or  irrational,  there  could  be  no  intent,  and  there- 
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fore  no  suicide.  It  is  absurd  to  say  that  suicide  is  intentioiial 
self-destruction.  The  words  as  used  in  the  certificate  in  question 
are  not  without  meaning,  even  when  the  word  "suicide"  is  de- 
fined as  above  indicated.  A  sane  person,  of  course,  may  commit 
suicide.  So  may  an  insane  person.  It  is  quite  possible  for  a 
person  who  is  insane— even  one  who  has  been  judicially  deter- 
mined to  be  insane — to  commit  a  great  variety  of  rational  acts,  to 
have  intent  with  respect  to  acts,  to  deliberate,  to  reason,  to  deter- 
mine ;  and  if  a  person,  although  insane,  exercising  his  will  power 
in  respect  to  the  taking  of  his  own  life,  fully  appreciating  the 
consequences,  intending  so  to  do,  should  take  his  own  life,  it 
would  be  suicide,  and  no  recovery  could  be  had  under  a  policy 
like  the  one  in  question. 

As  we  have  seen,  the  referee  in  this  case  found  that  the  act 
which  resulted  in  the  death  was  not  an  intentional  act,  but  was  an 
insane  act  of  a  person  who  was  insane  at  the  time.  Therefore 
we  conclude  that  she  did  not  commit  suicide,  as  defined  by  the 
decisions  of  the  Court  of  Appeals  in  the  two  cases  to  which  at- 
tention has  been  called,  and  so  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Stover,  J.  (dissenting).  This  is  an  action  to  recover  upon  a 
certificate  issued  by  the  defendant,  by  which  it  was  agreed  to  pay 
upon  satisfactory  proof  of  the  death  of  Hattie  D.  Mauch  the  sum 
of  $1,300,  less  certain  sums  stipulated  in  the  certificate.  The  de- 
fendant is  a  fraternal  beneficiary  corporation,  and  the  certificate 
is  issued  only  to  members  of  the  order.  The  certificate  contains 
the  following  paragraph : 

"This  certificate  is  issued  subject  to  and  to  be  construed  and  controlled 
by  the  laws,  rules  and  regulations  of  the  order,  now  in  force,  or  which  may 
hereafter  be  adopted.  The  application  for  membership  is  hereby  referred 
to,  and  made  a  part  of  this  contract" 

By  section  loi  of  the  rules  and  regulations  it  is  provided : 

"No  benefit  shall  be  paid  on  account  of  the  death  of  a  member,  which 
death  occurred    *    *    *    (6)  or  from  suicide,  whether  sane  or  insane,  or 
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whether  voluntary  or  involuntary,  at  the  time,  except  when  the  sanity  of 
such  member  shall,  prior  thereto,  have  been  judicially  determined  by  the 
proper  court.  It  is,  however,  expressly  provided  that  if  any  beneficial 
member  of  the  Tribe  of  Ben  Hur  commits  suicide,  he  ipso  facto  voids  all 
rights  under  his  beneficial  certificate,  and  ipso  facto  forfeits  all  benefits 
whatsoever  to  which  his  beneficiary  or  beneficiaries  would  otherwise  have 
been  entitled,  under  the  laws  of  the  order,  to  receive  from  the  supreme 
tribe :  provided  always  that  the  executive  committee  shall  pay  to  the  bene- 
ficiary or  beneficiaries  of  the  deceased  the  amount  herein  provided,  such- 
amount  being  determined  by  the  face  value  of  the  certificate,  or  certificates, 
held  by  the  member  at  the  time  of  his  death  by  suicide,  taking  into  con- 
sideration the  length  of  time  he  shall  have  been  continuously  in  good 
standing  in  the  order,  immediately  preceding  the  date  of  suicide,"  based 
upon  the  length  of  time  the  certificate  had  been  in  force 

Upon  the  back  of  the  certificate  issued  to  the  insured  was 
printed  the  following  notice : 

"Your  attention  is  directed  to  the  following  extract  from  the  laws  with 
relation  to  suicide: 

"Suicide. 

"Sec.  5.  Any  member  of  the  Tribe  of  Ben  Hur  that  commits  suicide, 
ipso  facto  voids  all  rights  under  his  beneficial  certificate,  and  ipso  facto 
forfeits  all  benefits  whatsoever  to  which  his  beneficiary  or  beneficiaries 
would  otherwise  have  been  entitled,  under  the  general  laws  of  the  order, 
to  receive  from  the  supreme  tribe." 

Then  follows  a  schedule  showing  the  amounts  to  be  received, 
based  upon  the  time  the  policy  has  been  in  force. 

It  was  conceded  at  the  trial  that  the  deceased  was  insane  at  the 
time  of  her  death,  and  the  referee  found  that  her  death  was  self- 
inflicted  ;  she  having  hung  herself  to  a  hook  in  a  clothesroom  in 
her  residence.  It  was  also  found  that  the  act  was  occasioned  by 
her  insanity,  and  was  not  the  voluntary,  rational  act  of  the  in- 
sured. The  referee  found  that  the  defendant,  having  made  the 
indorsement  upon  the  back  of  the  certificate  stating  the  rights  and 
liabilities  of  the  respective  parties  in  case  of  suicide,  was  estopped 
and  precluded  from  claiming  immunity  from  liabilities  on  account 
of  the  provisions  of  any  other  section  of  the  constitution  or  laws 
of  said  defendant,  and  gave  judgment  for  plaintiff  for  the  amount 
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of  the  policy.  It  was  conceded  on  the  trial  that  plaintiff  was  en- 
titled to  recover  the  sum  of  $65,  being  the  sum  to  which  he  would 
have  been  entitled  to  judgment  under  the  schedule  set  forth  in 

by-law  loi. 

We  think  the  findmg  of  law  by  the  referee  that  the  defendant 
was  estopped  cannot  be  maintained.  The  stipulation  in  the  cer- 
tificate was  that  the  certificate  was  subject  to  all  the  rules  and 
regulations  of  the  society,  with  which  the  insured  was  bound  to 
be  acquainted.  The  stipulation  is  that  she  shall  be  bound  by  all 
the  rules  and  regulations.  The  fact  that  the  defendant  called  at- 
tention to  one  of  its  by-laws,  and  not  to  another,  is  not  sufficient 
to  avoid  the  contract.  Section  5  does  not  in  any  way  purport  or 
attempt  to  qualify  the  original  stipulation  in  the  policy  that  it  shall 
be  subject  to  all  the  rules  and  regulations.  Having  once  entered 
into  the  stipulation,  the  defendant  was  not  bound  to  again  call  at- 
tention to  each  and  every  provision  of  the  policy ;  but  if,  for  any 
reason,  it  called  especial  attention  to  any  of  the  provisions,  it  was 
only  a  matter  of  extra  precaution,  and  did  not  in  any  way  waive 
any  of  the  other  provisions,  or  authorize  the  insured  to  rely  upon 
the  notice  as  superseding  the  more  comprehensive  stipulation  of 
the  policy. 

The  respondent  upon  this  appeal  bases  an  argument,  rather  in- 
genious, upon  the  language  of  the  court  in  Weber  v.  Supreme 
Tent  of  K.  of  M.,  172  N.  Y.  490,  65  N.  E.  258,  92  Am.  St.  Rep. 
753,  but  the  exact  question  at  issue  in  that  case  was  not  as  to  the 
construction  of  a  by-law  of  this  kind,  but  as  to  the  effect  of  an 
amendment  of  the  rules  after  the  issuing  of  a  policy  which  insured 
against  unintentional  self-destruction;  and  it  was  held  that  a 
society  which  had  insured  a  member  against  unintentional  self- 
destruction  after  one  year  could  not,  by  a  subsequent  amendment 
of  its  by-laws,  provide,  in  effect,  that  self-destruction  while  in- 
sane within  five  years  from  the  date  of  the  policy  should  deprive 
the  beneficiary  of  his  rights  under  the  contract,  for  the  reason 
that  the  amendment  was  unreasonable.  The  case  does  not  assume 
to  hold  that  the  parties  to  a  contract  of  insurance  may  not 
stipulate  at  the  time  as  to  the  conditions  under  which  a  certificate 
mav  issue. 
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The  argument  of  the  respondfent  further  is  based  upon  the 
legal  definition  which  has  been  given  to  the  term  "suicide,"  and 
is  to  the  effect  that,  as  the  court  has  held  the  legal  definition  of 
"suicide"  to  be  "the  intentional  taking  of  one's  own  life,"  there- 
fore, as  an  insane  person  is  incapable  of  forming  any  intent,  there 
can  be  no  such  thing  as  suicide  while  insane.  We  think  a  logical 
construction  of  the  language  of  the  policy  under  discussion  can 
be  had  without  resorting  to  strained  or  unusual  definitions  of 
the  language  used.  As  was  said  in  the  case  of  Shipman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A.  347: 

• 

"For  colloquial  purposes  the  term  'suicide'  is  at  once  sufficiently  specific 
and  comprehensive  to  cover  all  kinds  of  human  self-destruction,  but,  if  the 
law  is  to  distinguish  between  the  self-destruction  of  the  insane  and  the' 
self-inflicted  death  of  the  sane,  insurance  contracts  must  be  construed  in 
the  light  of  definitions  which  express  the  distinction/' 

And  in  that  case,  there  being  a  finding  of  the  trial  court  that 
the  insured  committed  suicide,  it  was  held  that  his  act  was  illegal, 
and  that,  under  a  provision  of  the  policy  which  avoided  the  policy 
if  his  death  should  be  caused  by  any  illegal  act,  the  plaintiff  was 
not  entitled  to  recover. 

In  insurance  contracts,  as  in  all  other  contracts,  the  primal  con- 
sideration is  the  intent  of  the  parties;  and  this  intent,  if  not 
illegal,  is  to  be  given  effect.  As  we  have  seen,  the  language  is 
sufficiently  broad  to  cover  any  cause  of  self-destruction.  It  will 
be  presumed  that  the  language  was  of  some  significance,  and  is 
to  be  construed  so  as  to  give  effect  to  the  intent  of  the  parties. 
Under  the  broad  definition  of  the  word  "suicide,"  the  clause 
would  be  rendered,  "if  death  occurred  from  self-destruction, 
whether  sane  or  insane,  whether  voluntary  or  involuntary" ;  and 
this  would  appear  to  be  a  fair  construction  of  the  language  used, 
and  one  which  gives  the  clause  its  full  effect,  without  rejecting 
or  straining  any  of  the  language  employed.  As  was  said  in 
Weber  v.  Supreme  Tent  of  K.  of  M.,  172  N.  Y.  490;  65  N.  E. 
258 ;  92  Am.  St.  Rep.  753 : 
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"It  was  entirely  competent,  of  course,  for  the  defendant  to  provide  in 
the  contract  between  it  and  its  members  that  there  should  be  no  recoveiy 
in  the  event  that  within  a  given  period  the  insured  should  take  his  own 
life,  although  insane ;  and  it  could  as  well  have  provided  that  the  effect  of 
a  death  by  consumption  should  be  to  avoid  the  policy  and  deprive  it  of  aO 
force,  and  the  same  could  be  said  of  typhoid  fever  or  any  other 


But  in  the  case  cited,  as  the  policy  contained  no  such  stipula- 
tion, it  was  held  that  the  plaintiff  was  entitled  to  recover.  It  is 
difficult  to  see  how  that  case  can  logically  aid  the  plaintiff  here. 

Again,  it  is  said  that  the  two  provisions  of  the  policy,  namely, 
the  section  indorsed  on  the  policy  and  section  loi,  are  incon- 
sistent, but  we  do  not  think  this  well  founded.  Section  5  is  en- 
tirely embraced  within  section  loi ;  section  loi  not  being  incon- 
sistent, but  more  comprehensive,  the  greater  embracing  the  less, 
and  the  provisions  are  not  inconsistent. 

We  think  the  judgment  directed  by  the  referee  was  not  war- 
ranted, and  that,  under  the  stipulation  of  the  policy,  the  death  of 
the  insured,  caused  by  her  own  hand,  avoided  the  policy. 

It  appears,  and  the  referee  has  found,  that  the  policy  was  issned 
on  the  7th  day  of  April,  1902,  and  that  the  death  of  the  insured 
occurred  on  the  i8th  day  of  October,  1902.  Under  the  stipulation 
of  the  policy,  it  having  been  in  force  less  than  one  year,  the 
beneficiaries  were  entitled  to  recover  one-twentieth  of  the  face 
of  the  policy ;  and  the  judgment  should  have  been  for  this  sum, 
together  with  interest  The  referee  \)sls  directed  interest  from 
March  i,  1903,  in  accordance  with  the  demand  of  the  complaint 
The  case  is  silent  as  to  the  service  of  proofs  of  death,  as  the  policy 
would  have  become  payable  only  upon  the  proofs  of  death,  and 
interest  would  probably  run  from  that  date,  but  the  appellant 
makes  no  point  upon  this  appeal  of  the  failure  of  plaintiff  to  file 
proofs  of  death. 

Judgment  should  be  directed  for  the  plaintiff  in  the  sum  of  $65, 
with  interest  from  March  i,  1903,  with  costs  to  the  appellant. 
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CUTTING  V.  JESSMER. 

[loi  App,  Div.  283;  91  N.  Y.  Supp,  658.] 
(Supreme  Court,  Appellate  Division,  Third  Department,    January  4,  1905.) 

1.  Attorneys — Attorney  in  Fact. 

An  attorney,  while  acting  for  defendant  in  a  Justice's  Court,  acts  as 
an  attorney  in  fact,  and  not  an  attorney  at  law,  and  his  authority  ceases 
when  the  case  is  finally  submitted. 

2.  Same — Attorneys — Presumption  op  Authority. 

A  general  or  special  appearance  in  an  action  by  an  attorney  is  pre- 
sumptive evidence  of  his  authority. 

3.  Justices — ^Appeal — Offer  for  Judgment — ^Time  for  Making  Offer — 


Note. — ^Attorneys  in  Justices'  Courts. 

a.  In  general. — ^423. 

b.  IVho  may  act  as  attorney. — ^423. 
c  Authority. — ^425. 

I.  How  proved. — ^428. 
^'  2.  Waiver. — ^433. 


a.  In  general. 

Under  the  provisions  section  2886  of  the  Code  of  Civil  Procedure  a 
party  may  prosecute  or  defend  an  action  in  a  justice's  court  by  attorney. 

Bcardsley  v.  Pope,  88  Hun,  560 ;  68  St.  Rep.  784 ;  34  N.  Y.  Supp.  846. 

The  attorney  referred  to  in  section  2886  is  an  attorney  in  fact.  An 
attorney  at  law,  as  such,  cannot  appear  for  a  party  in  that  court. 

McLear  v.  Reynolds,  76  pp.  Div.  267 ;  78  N.  Y.  Supp.  457. 

All  persons  who  appear  in  justices'  courts  for  parties  are  mere  agents. 

Sperry  v.  Reynolds,  65  N.  Y.  179. 

Barnes  v.  Sutliff,  24  Misc  526;  53  N.  Y.  Supp.  974. 

b.  Who  may  act  as  attorney. 
Any  person  other  than  the  constable  who  served  the  summons  or  the 
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Appearance. 
Code  Civ.  Proc.  Sec.  3071,  relative  to  justices,  provides  that,  after  10 
days  from  the  filing  of  the  justice's  return  on  an  appeal,  the  action 
shall  be  deemed  at  issue  in  the  appellate  court.  By  section  3070,  either 
party  may,  within  15  days  after  service  of  notice  of  appeal,  scr^c  or 
the  other  party  or  his  attorney  a  written  offer  of  judgment  in  the  ap- 
pellate court  for  a  specified  sum  in  favor  of  cither  party,  and  a  party 
refusing  the  offer  is  liable  for  costs  of  appeal  unless  the  recovery  be 
more  favorable  to  him  than  the  offer.  By  section  3072,  either  part;' 
may,  after  the  cause  is  at  issue  in  the  appellate  court,  and  before  triaV 
serve  a  written  offer  of  judgment  against  him  for  a  specified  sum,  etc.; 
and  section  421  enacts  that  defendant's  appearance  in  an  action  must 
be  made  by  serving  on  the  plaintiff's  attorney  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  Held  that,  after  a  notkc 
of  appeal  had  been  served,  an  offer  that  judgment  in  a  certain  satri 
might  be  taken  against  defendant,  signed  by  an  attorney  at  law  a« 
attorney  for  defendant,  was  a  good  offer,  though  the  cause  was  not  at 
issue,  under  section  3071,  and  though  defendant  had  not  previously 


Attorneys  in  Justices'  Courts, — Continued. 

venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  attorney  for 
a  party  to  an  action  before  a  justice  of  the  peace. 

Sec.  2889,  Code  of  Civil  Procedure. 

Any  persons,  young  or  old,  male  or  female,  excepting  those  expressly 
prohibited  by  section  2889,  may  appear  for  parties  in  justices'  courts. 

A  party  may  appear  by  an  attorney  who  is  a  minor. 

Peck  V.  Hays,  3  N.  Y.  Supp.  836;  14  Civ.  Pro.  no. 

The  statute  is  violated  by  the  constable,  who  served  the  summons,  ap- 
pearing as  the  attorney  for  the  plaintiff  and  taking  judgment  by  default 

Ford  V.  Smith,  11  Wend.  73. 

A  person  deputized  by  the  justice  to  serve  the  summons  is  to  be  deemed 
a  constable  quoad  the  action  and  Is  prohibited  from  appearing  for  the 
plaintiff  by  the  statute  forbidding  a  constable  in  the  same  event. 

Wilkinson  v.  Vorce,  41  Barb.  370. 

Knight  V.  Odell,  18  How.  Pr.  279. 

And  his  appearance  upon  the  trial  is  an  error  for  which  the  judgment 
will  be  reversed  on  appeal,  but  it  does  not  affect  the  jurisdiction  of  the 
justice  to  proceed  in  the  action,  and,  until  reversed,  the  judgment  is  valit* 
and  effectual,  and  good  authority  for  the  issuing  of  an  execution. 

Wilkinson  v.  Vorce,  41  Barb.  370. 

Where  the  constable  who  served  the  summons  appears  and  advocates  the 
cause  on  the  trial  for  the  defendant  without  objection  from  the  plaintiff, 
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appeared  in  the  appellate  court,  since  a  party  may  appear  specially  in 
a  manner  other  than  as  specified  in  section  421. 
4.  Same — Offer  of  Judgment — Affidavit 

Code  Civ.  Proc.  Sec.  740,  relative  to  tender,  and  providing  that,  if 
an  offer  is  not  subscribed  by  the  party  making  it,  his  attorney  must 
subscribe  it,  and  annex  thereto  his  affidavit  showing  authority,  does  not 
apply  to  an  offer  of  judgment  under  section  3070,  signed  by  an  attor- 
ney, which  need  not  be  accompanied  by  an  affidavit. 


Appeal  from  St.  Lawrence  County  Court. 

Action  by  Frank  A.  Cutting  against  Joseph  Jessmer.  From  an 
order  of  the  County  Court  on  appeal  from  a  justice,  vacating  and 
setting  aside  a  taxation  of  costs  by  the  clerk  in  favor  of  plaintiff 
and  against  the  defendant,  and  directing  the  taxation  of  defend- 
ant's costs  and  judgment  accordingly,  less  six  cents  damages,  to 
be  offset  as  against  defendant's  costs,  plaintiff  appeals.    Affirmed. 

Attorneys  in  Justices'  Courts, — Continued. 

the  defendant  cannot,  on  appeal,  take  advantage  of  such  appearance  by  the 
constable  for  a  reversal  of  the  judgment. 

Eldredge  v.  McNulty,  45  How.  Pr.  440. 

It  is  irregular  for  the  same  attorney  to  appear  for  both  parties  in  a  jus- 
tice's court. 

Sherwood  v.  Saratoga  &  Washington  R.  R.  Co.,  15  Barb.  650. 

c.  Authority. 

As  an  attorney  appearing  in  a  justice's  court  is  a  mere  agent,  the  rules 
of  law  relating  to  principal  and  agent  govern  all  matters  relating  to  such 
appearance. 

Therefore,  in  determining  the  attorney's  authority  it  is  necessary  in  each 
case  to  ascertain  the  contract  made  between  him  and  his  client. 

McLear  v.  Reynolds,  76  App.  Div.  267 ;  78  N.  Y.  Supp.  457. 

The  fact  that  the  agent  or  attorney  in  fact  employed  is  an  attorney  at 
law  does  not  enlarge  his  authority. 

Id. 

A  general  authority  to  appear  in  an  action  in  a  justice's  court  entitles 
the  attorney,  when  present  in  court  in  the  conduct  of  the  case,  to  do  what- 
ever the  party  could  have  done  if  present,  until  after  the  final  submission 
of  the  cause,  when  his  authority  terminates. 

Beardsley  v.  Pope,  88  Hun,  560;  68  St.  Rep.  784;  34  N.  Y.  Supp.  846. 
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This  action  was  commenced  in  Justice's  Court  to  recover  for  an  allegeti 
trespass  by  the  defendant  on  the  plaintiffs  real  property.    In  the  Justice's 
Court  the  defendant,  befoire  answering,  offered  to  allow  judgment  to  be 
taken  against  him  for  $2.68,  but  the  offer  of  judgment  was  not  accepted, 
and  the  action  was  tried  in  Justice's  Court,  and  resulted  in  a  verdict  of  no 
cause  of  action.    From  the  judgment  entered  thereon  an  appeal  was  taken 
to  the  County  Court  of  the  county  of  St.  Lawrence,  and  a  new  trial  was 
demanded  in  the  appellate  court.    The  notice  of  appeal  was  subscribed  by 
plaintiff's  attorneys  in  the  appellate  court,  and  it  was  served  upon  the  jus- 
tice October  29,  1903,  and  upon  the  defendant  November  7,   1903.     On 
November  11,  1903,  the  attorneys  for  the  plaintiff  in  the  appellate  court 
were  served  with  an  offer  of  judgment  on  behalf  of  the  defendant,  signed 
by  W.  O.  Daniels,  a  responsible  attorney  at  law,  a  copy  of  which  is  as 
follows : 

"St.  Lawrence  County  Court, 

"Frank  A.  Cutting,  Plaintiff  and  Appellant,  v.  Joseph  Jessmer,  De- 
fendant and  Respondent 

"The  above-named  respondent  hereby  offers  to  allow  judgment  to  be 
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An  act  of  an  attorney  in  fact  or  agent  subsequent  to  the  final  submission 
of  the  cause  must  be  based  upon  special  authority  from  the  party. 

McLear  v.  Reynolds,  y6  App.  Div.  267 ;  78  N.  Y.  Supp.  457. 

Until  after  the  final  submission  of  the  cause  the  client  is  bound  by  his 
attorney's  acts,  admissions  and  stipulations  made  in  the  conduct  of  the 
action. 

Beardsley  v.  Pope,  88  Hun,  560;  68  St.  Rep.  784;  34  N.  Y.  Supp.  846. 

It  is  a  question  whether  an  attorney  can  delegate  his  authority  to  appear 
in  a  justice's  court  unless  the  power  of  delegation  be  expressly  given. 

Fanning  v.  Trowbridge,  5  Hill,  428 

A  general  authority  to  collect  a  note  implies  a  power  to  appear  in  an 
action  thereon. 

McMinn  v.  Richtmyer,  3  Hill,  236. 

Bush  V.  Miller,  13  Barb.  481. 

An  attorney  can  consent  to  an  adjournment  for  the  purpose  of  summing 
up  the  case. 

Beardsley  v.  Pope,  88  Hun,  560;  68  St.  Rep.  784;  34  N.  Y.  Supp.  8ut6. 

After  the  first  of  four  similar  actions  between  the  same  parties  for  vio- 
lations of  a  village  ordinance  has  been  tried,  the  attorneys  have  authority 
to  stipulate  that  the  pleadings  and  evidence  in  the  first  action  shall  be  con- 
sidered the  pleadings  and  evidence  in  the  others  and  that  the  justice  shall 
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rendered  against  him,  and  in  the  said  appellant's  favor,  in  this  action,  in 
the  County  Court  of  St.  Lawrence  county,  for  the  sum  of  eighteen  cents. 
"Dated  at  Parishville,  N.  Y.,  November  nth,  1903. 

"W.  O.  Daniels,  Atty.  for  Respondent 

"Office  and  P.  O.  Address,  Parishville,  N.  Y. 
"To  Badger  &  Cantwell,  Attys.  for  Appellant." 


At  the  time  such  offer  of  judgment  was  served,  the  defendant  had  not 
appeared  by  an  attorney  in  the  appellate  court.  On  the  9th  day  of  Jan- 
uary, 1904,  W.  O.  Daniels,  who  subscribed  the  offer  of  judgment  as  attor- 
ney for  the  respondent,  served  a  general  notice  of  appearance  upon  the 
attorneys  for  the  plaintiff.  The  offer  of  judgment  was  not  accepted,  and 
a  trial  was  had  in  the  County  Court,  which  resulted  in  a  verdict  in  favor 
of  the  plaintiff  against  the  defendant  for  six  cents.  The  plaintiff  then 
applied  to  the  county  clerk  of  the  county  of  St.  Lawrence  to  tax  his  costs 
against  the  defendant.  The  defendant  objected  to  said  clerk  taxing  costs 
against  him  in  favor  of  the  plaintiff,  and  insisted  that  said  clerk  should 
tax  his  costs  against  the  plaintiff.    The  clerk  taxed  the  plaintiff's  costs,  and 

Attorneys  in  Justices'  Courts, — Continued. 

render  judgment  theren  the  same  as  if  tried. 

Suspension  Bridge  v.  Bedford,  10  St.  Rep.  850. 

Without  any  special  authority  therofor  from  his  client,  an  attorney  may 
stipulate  to  give  the  justice  additional  time  in  which  to  render  his  decision, 
provided  the  stipulation  is  executed  on  the  final  submission  of  the  case  to 
the  justice. 

Beardsley  v.  Pope,  88  Hun,  560;  68  St.  Rep.  784;  34  N.  Y.  Supp.  846. 

But  authority  to  enter,  after  final  submission  of  the  case,  separately  with 
the  justice,  out  of  court,  into  an  oral  stipulation  giving  him  unlimited  time, 
cannot  be  presumed  from  the  mere  fact  that  the  attorneys  tried  the  action. 

Flynn  v.  Hancock,  46  Hun,  368;  15  St  Rep.  145. 

It  is  not  necessary  that  an  attorney,  in  addition  to  his  swearing  to  his 
authority  to  appear  generally,  shall  further  swear  to  his  authority  to  make 
an  offer  of  judgment  before  the  return  day  of  the  summons. 

Fowler  v.  Haynes,  91  N.  Y.  346. 

The  attorney  upon  whom  an  offer  of  judgment  after  an  appeal  to  the 
county  court  is  directed  to  be  served  by  section  3070  of  the  Code  is  an 
attorney  at  law,  representing  the  party  in  the  appellate  court,  and  service 
upon  the  attorney  in  fact  who  appeared  for  the  respondent  in  the  justice's 
court,  but  had  not,  up  to  the  time  of  such  service,  b.een  authorized  to  appear 
in  the  appellate  court,  is  ineffective. 
McLear  v.  Reynolds,  76  App.  Div.  2iST\  78  N.  Y.,Supp.  457. 
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refused  to  tax  the  defendant's  costs,  and  judgment  was  entered  accordingly. 
The  defendant  then  appealed  to  the  County  Court  of  said  county  for  an 
order  setting  aside  taxation  of  costs,  and  the  judgment  entered  thereupon, 
and  for  the  taxation  of  his  costs,  and  the  order  was  made  from  which  this 
appeal  is  taken. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ. 

Badger  &  Cantwell  {John  M.  Cantwell,  of  counsel),  for  appel- 
lant. 

W.  O.  Daniels,  for  respondent. 

Chase,  J.  Daniels,  while  acting  for  the  defendant  in  the  Jus- 
tice's Court,  did  so  as  an  attorney  in  fact,  and  his  authorit}-  as 
such  ceased  when  the  case  was  finally  submitted.       McLear  v. 

Attorneys  in  Justices'  Courts, — Continued. 

A  general  retainer  to  try  a  case  in  a  justice's  court  gives  no  authority  to 
consent,  after  the  entry  of  the  final  order  in  the  action,  to  an  extension  of 
the  time  in  which  to  serve  a  notice  of  appeal. 

Bcrgholtz  V.  Ithaca  Street  R.  Co.,  27  Misc.  176;  58  N.  Y.  Supp.  jS8: 
29  Civ.  Pro.  291. 

Authority  to  appear  at  an  adjourned  day  and  confess  judgment  does  not 
give  the  attorney  power,  a  month  later,  after  the  action  has  been  discon- 
tinued, to  confess  judgment  as  of  the  adjourned  day. 

Hubbard  v.  Spencer,  15  Johns.  244. 

An  attorney  after  being  nonsuited  in  an  action  on  a  note  is  warranted 
by  his  general  retainer  in  bringing  a  second  suit  thereon. 

Scott  V.  Elmendorf,  12  Johns.  315. 


I.  How  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing;  but  the 
justice  shall  not  suffer  a  person  to  appear  as  an  attorney,  unless  his  au- 
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Reynolds,  76  App.  Div.  267,  78  N.  Y.  Supp.  457 ;  Beardsley  v. 
Pope,  88  Hun,  560,  68  St.  Rep.  784 ;  34  N.  Y.  Supp.  846.  As 
soon  as  the  case  was  pending  in  the  County  Court  the  respondent 
had  a  right  to  appear  therein  generally  or  specially  by  an  attorney 
at  law,  and  a  general  or  special  appearance  in  an  action  by  an 
attorney  at  law  is  presumptive  evidence  of  the  authority  of  the 
attorney  to  so  appear.  Brown  v.  Nichols,  42  N.  Y.  26;  9  Abb. 
N.  S.  I ;  Wing  v.  De  La  Rionda,  125  N.  Y.  678,  25  N.  E.  1064; 
34  St.  Rep.  267. 

It  is  not  claimed  by  the  respondent  that  Daniels  served  the  offer 
of  judgment  in  the  County  Court  as  his  attorney  in  fact.  He 
stands  upon  the  offer  of  judgment  made  by  Daniels  as  his  attor- 
ney at  law  in  the  County  Court,  and  insists  that  from  the  time  the 
appeal  was  perfected  the  action  was  pending  in  the  County  Court, 
where  anything  that  he  could  do  in  person  he  could  lawfully  do 

Attorneys  in  Justices'  Courts, — Continued. 

thority  is  admitted  by  the  adverse  party,  or  proved  by  the  affidavit  or  oral 
testimony  of  himself,  or  another. 

Sec.  2890,  Code  of  Civil  Procedure. 

The  authority  of  an  attorney  appearing  for  a  party  in  a  justice's  court 
cannot  be  presumed,  but  must,  when  not  admitted  by  the  adverse  party,  be 
proved  in  order  to  bind  the  party  or  to  give  the  justice  jurisdiction. 

Sperry  v.  Reynolds,  65  N.  Y.  179. 

The  statute  requiring  proof  of  an  attorney's  authority  is  for  the  security 
of  the  opposite  party;  there  is  no  statute  requiring  a  justice  to  take  any 
proof  of  authority  to  appear,  looking  to  the  protection  of  the  party  for 
whom  the  appearance  is  made,  but  his  rights  are  left  to  rest  upon  a  com- 
mon-law basis. 

Id. 

In  courts  of  record,  for  reasons  of  convenience  and  public  policy,  a  party 
may  be  bound  by  an  unauthorized  appearance  of  a  responsible  attorney, 
but  this  principle  cannot  be  applied  to  courts  which  have  no  attorneys,  and 
have  not  the  power  to  administer  relief  in  the  action  which  is  possessed 
by  courts  of  record. 

Id. 
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by  an  attorney  at  law.  The  appellant  calls  our  attention  to  sec- 
tion 3071  of  the  Code  of  Civil  Procedure,  which  provides,  "Upon 
an  appeal  provided  for  by  this  article  after  the  expiration  of  ten 
days  from  the  time  of  filing  the  justice's  return  the  action  is 
deemed  an  action  at  issue  in  the  appellate  court,"  and  insists  that, 
as  the  action  was  not  at  issue  in  the  County  Court  when  the  oflFer 
of  judgment  was  made,  the  respondent  could  not  appear  in  the 
action  by  an  attorney  at  law,  either  generally  or  for  a  special  pur- 
pose. We  think  the  appellant  is  mistaken  in  his  contention. 
When  an  appeal  is  perfected,  even  before  a  return  is  filed,  the 
case  is  removed  from  the  subordinate  court.  Adams  v.  Fox,  27 
N.  Y.  640.  After  an  appeal  is  perfected  and  a  new  trial  is  de- 
manded in  the  appellate  court,  there  are  several  steps  which  must 
or  may  be  taken  before  the  expiration  of  10  days  after  the  return 
is  filed  by  the  justice.     An  offer  to  allow  judgment  to  be  rendered 

Attorneys  in  Justices'  Courts, — Continued. 

Where  the  jurisdiction  of  the  justice  depends  upon  the  voluntary  appear- 
ance of  a  party,  such  party  may  assail  the  judgment  by  showing  that  the 
appearance  of  any  one  for  him  was  unauthorized. 

Id. 

As  it  is  seldom  that  a  party  authorizes  an  attorney  in  express  words  to 
appear  for  him  in  a  justice's  court,  but  usually  employs  him  to  manage  and 
conduct  the  suit,  the  latter's  authority  to  appear  is  implied  from  the  em- 
ployment and  proof  that  a  person  is  the  plaintiff's  attorney  is  equivalent 
to  proof  that  he  is  authorized  to  appear  for  him. 

Barnes  v.  Sutliff,  24  Misc.  526;  53  N.  Y.  Supp.  974. 

A  justice  cannot  act  upon  information  which  he  has  received  out  of 
court  in  relation  to  the  appointment  of  an  attorney,  even  though  the  infor- 
mation come  from  the  party  for  whom  the  attorney  appears. 

Fanning  v.  Trowbridge,  5  Hill,  428. 

A  justice  has  no  right  to  permit  an  attorney  to  appear  upon  his  own 
knowledge  of  the  latter's  authority. 

Beaver  v.  Van  Every,  2  Cow.  429. 
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in  the  appellate  court  for  a  specified  sum  may  be  made  before  the 
return  is  filed,  and,  within  icdays  after  such  offer  of  judgment 
is  made,  the  party  upon  whom  it  is  served  may  accept  such  offer 
of  judgment.  Section  3070,  Code  Civ.  Proc.  It  may  be  neces- 
sary before  the  return  is  filed  to  apply  to  the  appellate  court  to 
supply  some  omission  or  obtain  some  amendment  relating  to  the 
appeal.  Section  3049,  Id.  It  may  be  necessary  to  obtain  a 
special  order  in  the  appellate  court  in  regard  to  the  return.  Sec- 
tion 3053,  Id.  It  may  be  necessary  to  compel  a  return  by  attach- 
ment issued  from  the  appellate  court,  or,  if  the  return  is  defective, 
it  may  be  necessary  to  apply  to  the  appellate  court  to  compel  a 
further  or  amended  return.  Section  3055,  Id.  It  may  be  neces- 
sary to  require  a  justification  of  the  sureties  on  the  undertaking 
served  with  the  notice  of  appeal.  Sections  1335,  3050,  Id.  In 
case  the  justice  dies,  or  for  any  other  reason  cannot  make  the 

Attorneys  in  Justices'  Courts, — Continued. 

It  is  erroneous  for  a  justice  to  allow  an  attorney  to  appear  for  plaintiff 
upon  the  oath  of  the  attorney  taken  in  the  absence  of  the  defendant  and 
before  the  hour  at  which  he  was  summoned  to  appear. 

Fanning  v.  Trowbridge,  5  Hill,  428. 

Where  a  person  produces,  on  the  demand  of  the  adverse  party  for  his 
authority,  a  power  of  attorney,  the  execution  of  it  must  be  proved. 

Timmerman  v.  Morrison,  14  Johns.  369. 

The  attorney  himself  is  a  pompetent  witness  to  prove  the  execution  of  the 
power. 

Caniff  v.  Myers,  15  Johns.  246. 

A  power  of  attorney  executed  by  the  party  of  record,  though  not  the 
party  in  interest,  authorizes  the  appearance. 

Culver  V.  Barney,  14  Wend.  161. 

If  the  authority  is  in  writing,  evidence  of  the  hand-writing  must  be  pro- 
duced, but  this  may  be  proved  presumptively,  and  is,  where  several  an- 
swers, to  letters  sent  by  the  attorney  in  relation  to  the  subject-matter  of 
the  action,  are  received  by  him  in  due  course  of  mail,  purporting  to  be 
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return,  a  proceeding  may  be  necessary  in  the  appellate  court  as  to 
the  proceeding  before  the  justice.  Section  3056,  Id.  A  farther 
offer  of  judgment  is  allowed  after  the  issue  is  joined  in  the  ap- 
pellate court.  Section  3072,  Id.  The  pleadings  in  the  County 
Court  are  the  same  as  in  the  Justice's  Court ;  and  the  Legislature 
by  said  Section  3071  has  simply  fixed  a  time  when  the  action  shaB 
be  deemed  at  issue  in  the  appellate  court  for  certainty  in  deter- 
mining when  the  offer  of  judgment  under  said  section  3072  can 
be  made,  and  also  when  a  notice  of  trial  can  be  served  in  the 
appellate  court.  There  is  no  apparent  reason  for  the  suggestion 
that  the  statute  intends  that,  between  the  service  of  notice  of 
appeal  and  a  time  10  days  after  the  return  is  filed  by  the  justice, 
the  action  shall  be  in  the  anomalous  position  of  having  been  re- 
moved from  the  Justice's  Court,  and  yet  not  sufficiently  existing 
in  the  appellate  court  so  that  the  respondent  can  be  represented 

Attorneys  in  Justices'  Courts, — Continued. 

.. m 

signed  by  his  client,  all  in  the  same  hand- writing  and  dated  at  the  tatter's 
residence,  which  answers  contain  a  general  authority  to  the  attorney  to 
take  such  legal  steps  as  he  may  deem  advisable. 

Bush  V.  Miller,  13  Barb*  481. 

The  affidavit  of  verification  of  a  complaint  filed  by  the  deponent  stating 
that  he  is  the  attorney  for  the  plaintiff  is  an  affidavit  under  section  2890 
and  sufficient  evidence  of  his  authority  to  appear. 

Barnes  v.  Sutliff,  24  Misc.  526;  53  N.  Y.  Supp.  974. 

The  fact  that  a  note  is  left  with  a  person  for  collection  is  enough  to 
warrant  a  justice  in  coming  to  the  conclusion  that  he  has  authority  to 
appear  as  attorney  for  the  payee. 

McMinn  v.  Richtmyer,  3  Hill,  236. 

The  authority  of  plaintiff's  attorney  is  sufficiently  shown,  by  the  state- 
ment in  the  justice's  return  that  such  attorney  was  sworn  as  to  his  au- 
thority to  appear,  to  comply  with  section  2890  of  the  Code. 

Syracuse  Molding  Co.  v.  Squires,  61  Hun,  48;  39  St.  Rep.  824;  15  N.  Y. 
Supp.  321 ;  21  Civ.  Pro.  58. 
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therein  by  an  attorney  at  law.  That  an  attorney  at  law  can  repre- 
sent either  party  in  the  appellate  court  from  the  time  the  notice 
of  appeal  is  served  appears  from  the  fact  that  all  papers  in  the 
action  thereafter  are  designated  in  the  appellate  court,  and,  in  an 
appeal  to  the  County  Court  from  the  Justice's  Court,  the  notice 
of  appeal  can  be  subscribed  by  the  appellant  or  by  his  attorney  in 
the  appellate  court.  Section  3046,  Id.  This  section  expressly 
recognizes  that  the  appellant  may  have  an  attorney  in  the  appel- 
late court  from  the  signing  of  the  notice  of  appeal.  The  section 
of  the  statute  relating  to  an  offer  of  judgment  before  the  return 
is  filed  expressly  provides  that  either  party  may  "serve  upon  the 
adverse  party  or  upon  his  attorney  a  written  offer  to  allow  judg- 
ment." The  same  section  provides  that,  in  accepting  such  an 
offer,  the  party  accepting  the  same  may  serve  his  acceptance 
"upon  the  party  making  the  sam.e  or  upon  his  attorney." 

We  conclude,  therefore,  that  section  3071  of  the  Code  of  Civil 
I'rocedure,  prescribing  the  time  when  issue  is  deemed  to  be  joined 
in  the  appellate  court,  should  be  construed  to  relate  to  the  issue 
onlv,  and  in  no  wav  to  affect  the  time  when  the  action  shall  be 

Attorneys  in  Justices'  Courts, — Continued. 


The  authority  of  an  attorney  to  appear  for  a  corporation  will  be  pre- 
sumed from  the  presence  as  a  witness  of  the  manager  of  the  corporation's 
store. 

Crown  Point  Iron  Co.  v.  Fitzgerald,  14  St.  Rep.  427;  28  Week.  Dig.  207. 

Proof  of  the  fact  that  an  attorney  is  the  partner  of  the  official  attorney 
of  a  municipal  corporation  does  not  establish  his  authority  to  appear  for 
the  latter. 


Wilcox  v.  Gement,  4  Den.  160. 


2.  Waiver. 

As  the  statute  requiring  proof  of  an  attome/s  authority  was  not  passed 
for  the  protection  of  a  party  for  whom  the  attorney  may  appear,  but  for 
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deemed  pending  in  the  County  Court.  The  action  is  no  less  in 
the  County  Court  after  the  notice  of  appeal  is  served,  and  before 
the  action  is  at  issue  in  the  County  Court,  than  is  an  action  in  the 
Supreme  Court  after  the  summons  is  served,  and  before  an  issue 
is  joined  by  the  service  of  an  answer  or  demurrer.  A  part>'  may 
appear  specially  in  an  action  in  a  manner  other  than  as  specified 
for  a  general  appearance  by  a  defendant  in  section  421  of  the 
Code  of  Civil  Procedure.  Paine  Lumber  Co.  v.  Galbraith,  j8 
App.  Div.  68 ;  55  N.  Y.  Supp.  971 ;  29  Civ.  Pro.  99 ;  Couch  v. 
Mulhane,  63  How.  Pr.  79;  Wood  v.  Furtick,  17  Misc.  561,  40  X. 
Y.  Supp.  687;  Sherman  v.  Shisler,  6  Misc.  203,  27  N.  Y.  Supp. 

215. 
The  provision  of  section  740  of  the  Code  of  Civil  Procedure 

providing  that  an  affidavit  shall  accompany  an  offer  of  judgment 
subscribed  by  an  attorney  only  applies  to  an  offer  made  as  pre- 
scribed in  the  sections  of  the  Code  of  Civil  Procedure  therein 
mentioned. 

The  order  of  the  County  Court  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 

Attokneys  in  Justices'  Courts, — Continued. 

the  protection  of  the  opposite  party,  the  latter  party  can  waive  such  re- 
quirement 

Sperry  v.  Reynolds,  65  N.  Y.  179. 

Proof  of  an  attorney's  authority  to  appear  is  waived  by  the  adverse 
party's  failure  to  object  thereto  and  he  is  concluded  thereby,  but  such 
waiver  cannot  affect  the  rights  of  the  party  for  whom  the  appearance  is 
made. 

Id. 

Although  the  authority  of  the  attorney  appearing  for  the  defendant  is 
admitted  by  the  plaintiff  either  expressly,  or  impliedly  by  not  objecting,  or 
requiring  proof  thereof,  if  such  attorney  has  no  authority  in  fact  from  tbe 
defendant  to  appear  in  such  a  case,  there  is  no  appearance  of  the  defendant 
and  no  waiver  of  any  irregularity  or  jurisdictional  objection  by  him. 

Miller  v.  Larmon,  38  How.  Pr.  417. 
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An  attorney  who  assumes  to  appear  for  a  party  in  a  justice's  court  must 
prove  his  authority  if  required  to  do  so  by  the  adverse  party. 

Hirschfield  v.  Landman,  3  £.  D.  Smith,  208. 

The  proper  time  to  require  the  authority  of  the  person  assuming  to 
appear  is  upon  the  appearance  and  before  going  to  trial. 

Id. 

After  joining  issue  and  going  to  trial  and  after  plaintiff  has  provpd  his 
cause  of  action,  it  is  too  late  for  defendant  to  object  that  plaintiff's  attor- 
ney has  no  authority  to  appear  and  prosecute. 

Id. 

A  justice  is  not  bound  to  require  proof  of  an  attorney's  authority  to 
appear,  if  the  opposite  party  does  not  object  thereto,  as  such  non-objection 
is  an  admission  thereof  within  the  statute  declaring  that  admission  equiva- 
lent to  proof. 

Ackerman  v.  Finch,  15  Wend.  652. 

But  the  attorney  for  plaintiff  cannot  take  judgment  by  default  on  the 
return  day  without  proof  of  his  authority  to  appear,  as  defendant,  not  ap- 
pearing, cannot  admit  such  authority. 

Barnes  v.  Sutliff,  24  Misc.  526;  53  N.  Y.  Supp.  974. 

When,  upon  evidence  of  his  authority  being  demanded,  an  attorney  tes- 
tifies that  he  received  such  authority  from  plaintiff's  brother  and  that  the 
latter  exhibited  to  him  written  authority  from  plaintiff  himself  to  collect 
the  claim,  such  evidence,  introduced  without  objection,  is  sufficient  to 
establish  the  attorney's  right  to  prosecute,  although  it  is  inadmissible  with- 
out producing  the  writing  and  proving  its  execution. 

Hirschfield  v.  Landman,  3  E.  D.  Smith,  208. 

The  appearance  of  an  attorney  for  a  party  on  the  return  day  without 
proof  of  authority  is  ratified  by  the  subsequent  appearance  of  the  party  in 
person  on  the  adjourned  day. 

Rickey  v.  Christie,  40  Hun,  278. 
Underbill  v.  Taylor,  2  Barb.  348. 

A  party,  having  objected  to  the  appearance  of  an  attorney  solely  on  the 
ground  that  he  was  a  minor,  cannot  raise  on  appeal  the  objection  that  he 
was  not  authorized. 

Peck  v.  Hayes,  3  N.  Y.  Supp.  836;  14  Civ.  Pro.  no. 
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[lOO  App,  Div,  3";  91  A^.  Y'  Supp.  524.! 

(Supreme  Court,  Appellate  Division,  First  Department.    January  6,  1905.) 

I.  Equitabls  Mortgagb— CoHSTKucnoM  or  Contract. 

Under  Real  Property  Law  (Laws  i8g6,  p.  607,  c.  547) »  Sec  240,  de- 
fining a  conveyance  as  a  written  instrument  by  which  an  estate  or  in- 
terest in  real  property  is  created,  transferred,  mortgaged,  or  assigned, 
or  by  which  the  title  to  any  real  property  may  be  a£Fected»  an  instm- 
ment  made  by  a  debtor  to  his  creditor,  stating  that  he  is  owner  of 
certain  real  estate,  against  which  foreclosure  proceedings  were  pend- 
ing, and  agreeing  that  as  additional  security  he  "hereby  assigns  and 
sets  over  to  the"  creditor  all  sums  remaining  due  him  from  the  fore- 
closure proceedings,  or,  if  the  foreclosure  prooceedings  be  discon- 
tinued, then,  on  demand,  to  execute  a  proper  bond  and  mortgage  to 
secure  the  payment  of  the  debt  within  six  months,  is,  though  recorded, 
a  mere  executory  contract  to  give  a  mortgage  on  the  happening  of  an 
event  in  the  future,  and  not  an  equitable  mortgage. 

Note.— EQurrABLE  Mortgages. 

a.  In  general. — ^436. 

b.  What  constitutes. — ^438. 

c.  What  is  not. — ^443. 

d.  Waiver. — 444. 

e.  Priority. — ^445. 

f.  Enforcement. — 44/S, 


a.  In  general. 

An  equitable  mortgage  may  be  defined  as  a  transaction  which  has  the 
intent  but  not  the -form  of  a  mortgage,  and  which  a  court  of  equity  will 
enforce  to  the  same  extent  as  a  mortgage. 

Davidson  v.  Fox,  65  App.  Div.  262;  73  N.  Y.  Supp.  533. 

Whenever  property  is  transferred,  no  matter  in  what  form  or  by  what 
conveyance,  as  a  security  for  a  debt,  the  transferee  takes  merely  as  mort- 
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2.  Record — Constructive  Notice. 

The  record  of  an  executory  agreement  to  make  a  mortgage  on  the 
happening  of  an  event  in  the  future  is  not  notice  to  a  subsequent  pur- 
chaser or  mortgagee. 

3.  Attorney  and  Client — Notice — Burden  of  Proof. 

To  effect  a  client  with  his  attorney's  knowledge  of  the  existence  of 
an  incumbrance,  which  knowledge  the  attorney  acquired  in  some  other 
transaction,  not  relating  to  the  business  of  his  client,  the  burden  is  on 
the  person  claiming  the  existence  of  such  knowledge  to  show  that  it 
was  present  in  the  mind  of  the  attorney  at  the  time  he  acted  for  his 
client. 

Patterson  and  Laughlin,  JJ.,  dissenting. 


Appeal  from  Special  Term,  New  York  County. 

Action  by  Wilbur  K.  Mathews  against  Ludovic  A.  Damainville 
and  others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN, 
PATTERSON,  INGRAHAM,  and  LAUGHLIN,  JJ. 

Equitable  Mortgages, — Continued. 

gagee,  and  has  no*  other  rights  or  remedies  than  the  law  accords  to  mort- 
gagees. 

Carr  v.  Carr,  52  N.  Y.  251. 

Mooney  v.  Byrne,  163  N.  Y.  86;  57  N.  E.  163. 

An  equitable  lien  cannot  exist  generally  against  purchasers  in  good  faith, 
under  a  conveyance  of  the  legal  estate,  without  notice,  when  the  purchase 
price  has  been  paid  . 

Spring  V.  Short,  90  N.  Y.  538. 

Fisk  V.  Potter,  2  Keyes,  64;  2  Abb.  Ct  App.  Dec.  138. 

The  extent  to  which  the  secret  equitable  and  unrecorded  lien  exists  as 
against  third  parties  depends  upon  the  facts  and  circumstances  of  each 
particular  case. 

Spring  V.  Short,  90  N.  Y.  538. 

An  equitable  mortgage  may  be  created  by  any  writing  from  which  the 
intention  to  create  may  be  shown. 

Chase  v.  Peck,  21  N.  Y.  581. 
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F.  R.  Minrath,  for  appellants. 

Henry  M,  Earle,  for  respondent. 

Ingraham^  J.  The  nature  of  the  action  and  the  question  pre- 
sented are  estated  in  the  opinion  of  Mr.  Justice  Patterson.  I 
do  not  concur  in  the  view  that  the  instrument  of  March  20,  1899, 
was  within  the  recording  act,  and  its  record,  therefore,  conslruc- 
•tive  notice  to  subsequent  purchasers.  Section  240  of  the  real 
property  law  (chapter  547,  p.  607,  Laws  1896)  defines  a  convey- 
ance as  being  any  written  instrument  by  which  any  estate  or  in- 
terest in  real  property  is  created,  transferred,  mortgaged,  or  as- 
signed, or  by  which  the  title  to  any  real  property  may  be  affected. 
This  instrument,  when  executed  and  recorded,  neither  created, 
transferred,  mortgaged,  nor  assigned  an  estate  or  interest  in  real 
property.  It  was  an  executory  agreement,  whereby,  upon  the 
happening  of  a  certain  contingency,  namely,  the  discontinuance 
of  the  foreclosure  suit,  the  plaintiff  was  to  receive  a  mortgage  to 
secure  the  amount  due  him.    Until  the  happening  of  that  contin- 
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b.  What  constitutes. 

An  attempt  to  make  a  legal  mortgage  which  fails  for  want  of  some 
solemnity,  is  valid  in  equity. 

Payne  v.  Wilson,  74  N.  Y.  348. 

An  agreement  based  upon  a  valuable  consideration  to  give  a  mortgage 
will  be  treated  in  equity  as  a  mortgage. 

Bur  dick  v.  Jackson,  7  Hun,  488. 

Matter  of  Howe,  i  Paige,  125. 

Where  one  party  advances  money  to  another  upon  the  faith  of  a  verbal 
agreement  by  the  latter  to  secure  its  payment  by  a  mortgage,  upon  certain 
lands,  but  which  is  never  executed,  or  which  if  executed,  is  so  defective 
or  informal  as  fail  in  effectuating  the  purpose  of  its  execution,  equity  will 
impress  upon  the  land  a  lien  in  favor  of  the  creditor. 

Sprague  v.  Cochran,  144  N.  Y.  104;  63  St.  Rep.  6^;  38  N.  E.  looo, 

A  mortgage  by  a  purchaser  of  land  under  an  .executory  contract  of  salle, 
although  purporting  to  convey  the  land  itself,  is  ineffectual  to  transfer  the 
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gency  the  real  estate  was  not  affected  at  all  by  the  instrument. 
This  instrument  appears  to  have  been  recorded  on  the  4th  of 
April,  1899,  and  the  foreclosure  action  was  not  discontinued  until 
April  2ist,  1899,  *^^d  ^t  was  on  that  day  that  the  plaintiff  was  en- 
titled to  demand  a  mortgage.  Thus,  when  recorded,  this  instru- 
ment was  a  mere  executory  contract  to  give  a  mortgage  upon  the 
.  happening  of  an  event  in  the  future.  It  was  not  then  an  eqitable 
mortgage,  as  it  created  no  lien  upon  property,  and  no  action  could 
have  been  commenced  to  enforce  it.  A  different  question  would 
have  been  presented  if,  at  the  time  the  instrument  was  recorded, 
the  plaintiff's  right  to  a  mortgage  was  absolute,  and  he  then  could 
have  maintained  an  action  to  foreclose  the  equitable  lien.  There 
was  nothing  in  the  decision  of  the  question  before  the  Appellate 
Division  in  the  Third  Department  in  People  ex  rel.  Mathews  v. 
Woodruff,  75  App.  Div.  90,  ^jy  N.  Y.  Supp.  722,  that  affects  this 
question.  The  court  there  held  that  this  agreement  after  the  dis- 
continuance of  the  foreclosure  suit,  and  when  the  plaintiff's  right 
to  a  mortgage  had  accrued,  was,  as  between  Mrs.  Romeyn  and 
the  relator,  Mathews,  the  plaintiff  in  this  action,  to  be  treated  in 

Equitable  Mortgages, — Continued. 

snbsequentl^  acqwirrd  \^\^'\\  tif*i.  It  may,  however,  be  enforced  in  equity 
and  made  a  charge  upon  the  legal  title  afterwards  acquired  by  the  mort- 
gagor or  those  claiming  under  him,  having  notice  of  the  mortgagee's 
equity. 

Stewart  v.  Hutchinson,  29  Plow.  Pr.  181. 

A  note  given  by  a  married  woman  to  secure  to  the  vendor  of  lands  con- 
veyed to  her  purchase  money  thereof,  and  designating  the  land  and  ex- 
pressing her  intent  to  charge  it  as  her  sole  and  separate  estate  for  the 
payment  of  the  note  may  be  enforced  as  an  equitable  mortgage. 

Mears  v.  Kearney,  i  Abb.  N.  C.  303. 

A  provision  in  a  deed  that  the  grantee  shall  pay  certain  legacies  which 
are  a  charge  upon  the  property  conveyed  was  held  to  be  an  equitable  mort- 
gage. 

Stewart  v.  Hutchins,  6  Hill,  143. 

A  covenant  by  a  debtor  to  execute  to  his  creditor  a  mortgage  upon  the 
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equity  as  an  equitable  mortgage,  which  could  be  enforced  as  such. 
The  question  now  is  whether  it  was  an  equitable  mortgage  when 
the  instrument  was  recorded ;  that  is,  before  the  foreclosure  suit 
was  disconiinued.  In  that  case  it  was  held  that  Mrs.  Rome\'n's 
obligation  to  give  the  mortgage  whenever  she  was  aswed  to  arose 
upon  the  discontinuance  of  the  foreclosure  suit,  and  that  by  the 
delay  of  the  plaintiff  to  demand  the  mortgage  he  took  the  chance 
of  some  bona  fide  purchaser  intervening,  but  so  long  as  no  inter- 
vcninq;  equity  arose  the  plaintiff  could  enforce  the  promise  again^^t 
Mrs.  Romeyn,  unless  the  debt  was  otherwise  discharged.  The 
record  of  the  instrument  not  being  notice,  the  plaintiff  must  show 
actual  notice  of  the  agreement  for  a  mortgage  to  subject  the  prop- 
erty in  the  hands  of  the  defendant  to  the  equitable  lien.  It  seems 
to  be  conceded  that  no  personal  notice  was  given  to  Mrs.  Decker, 
but  it  is  claimed  that  as  to  her  her  attorney  had  notice  of  the 
mortgage,  and  that  Mrs.  Decker  is  chargeable  with  that  notice. 
Mr.  Minrath,  the  attorney  for  Mrs.  Decker,  testified  that  he  first 
knew  of  the  parties  to  this  action  at  the  date  of  making  the  first 
mortgage  to  Emma  Decker  in  November,  1901 ;  that  at  that  time 
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debtor*s  share  under  his  father's  will  whenever  a  division  shall  have  been 
made,  was  held  to  be  an  equitable  mortgage. 

Lynch  v.  Utica  Ins.  Co.,  18  Wend.  236. 

Where  one  advances  money  to  pay  off  a  mortgage,  which  is  thereupon 
assigned  for  his  protection  to  one  of  the  owners  of  a  part  of  the  property, 
it  is  a  trust  in  the  hands  of  the  latter  and  may  be  established  as  against 
all  parties  having  notice  of  these  facts  as  an  equitable  lien  althoagli  the 
mortgage  has  been  discharged  of  record. 

King  v.  McVicker,  3  Sandf.  Ch.  192. 

An  assignment  of  a  land  contract  for  the  security  of  a  debt  due  the 
assignee  upon  the  condition  that  if  the  debt  was  paid  at  the  time  stipulated 
the  assignee  should  re-assign  the  contract,  is,  in  equity  a  mortgage,  and 
the  assignor  has  a  right  of  redemption. 

Brockway  v.  Wells,  i  Paige,  617. 

One  F.  paid  for  a  house  and  took  title  in  his  own  name.  It  was  under- 
stood between  him  and  defendant  at  the  time  that  the  purchase  was  made 
for  defendant's  benefit  in  order  that  she  might  have  a  home.    After  the 
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he  did  not  search  the  title,  knowing  that  the  loan  commissioners 
had  made  a  conveyance  to  Damainville,  and  that  he  thought  that 
was  definite  enough  under  the  circumstances ;  that  this  mortgage 
was  delivered  on  the  4th  of  November,  1901,  and  then  recorded; 
that  it  was  in  the  latter  part  of  December  of  the  same  year  that 
Damainville  brought  to  his  notice  this  agreement;  that  he  then 
first  became  aware  of  the  existence  of  this  supposed  lien;  that 
prior  to  the  time  he  had  knowledge  of  this  agreement  the  prop- 
erty had  been  sold  at  public  auction,  and  Mrs.  Decker  had  become 
the  purchaser  at  this  sale,  but  that  deed  was  delivered  on  the  30th 
of  December,  1901,  a  few  days  after  the  witness  had  notice  of  the 
record  of  this  instrument.  The  sole  testimony  that  connects  Mrs. 
Decker  with  this  instrument  is  that  when  her  attorneys  are  acting 
for  Damainville  he  had  notice  of  it,  and  on  behalf  of  Damainville 
endeavored  to  secure  a  release  from  it  from  the  plaintiflF.  Notice 
of  the  execution  of  this  instrument  was  not  acquired  by  the  at- 
torney in  any  way  while  acting  for  Mrs.  Decker  or  on  her  behalf. 
The  instrument  was  not  brought  to  his  attention  as  attorney  for 
Mrs.  Decker,  nor  is  there  any  evidence  that  he  had  it  in  mind  as 
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purchase  the  house  was  repaired,  F.  advancing  money  therefor  and  de- 
fendant took  possession.  After  this  F.  conveyed  all  his  property  to  plain- 
tiff in  trust  for  certain  purposes.  It  was  held  that  defendant  was  the 
debtor  of  F.  for  the  money  advanced,  and  he  held  the  title  merely  as  trustee 
or  mortgagee,  for  his  security,  and  the  defendant  had  an  equitable  interest 
which  could  not  be  cut  off  without  foreclosure. 

Hemans  v.  Lucy,  i  T.  &  C.  523. 

A  deed,  absolute  on  its  face,  to  a  mortgagee  who  gave  back  a  separate 
defeasance  agreement  referring  to  the  mortgage  and  bearing  the  same  date, 
providing  for  the  reconveyance  of  the  property  upon  the  payment  of  the 
mortgage  debt  within  a  year,  will  be  deemed  a  mortgage  rather  than  a 
conditional  sale. 

Mooney  v.  Byrne,  163  N.  Y.  86;  $7  N.  E.  163. 

Where  D.  contracted  for  the  purchase  of  certain  premises,  and  had  made 
partial  payments  thereon,  and  plaintiff  at  the  request  of  D.  advanced  the 
balance  of  the  purchase  money,  and  as  security  for  the  sum  so  loaned  took 
a  conveyance  from  the  vendor,  D.  taking  possession  of  the  premises  an4 
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affecting  this  property  when  the  deed  was  delivered  to  Mrs. 
Decker.  As  I  understand  the  rule,  to  bind  a  principal  with  the 
knowledge  of  his  attorney  which  the  attorney  had  acquired  in 
some  other  transaction,  not  relating  to  the  business  of  his  client, 
the  burden  is  on  the  person  claiming  such  notice  to  show  that 
knowledge  of  the  instrument  was  present  in  the  mind  of  the  at- 
torney at  the  time  he  acted  for  his  client.  Constant  v.  University 
of  Rochester,  in  N.  Y.  6ii,  19  N.  E.  631,  20  St.  Rep.  211,  2  L. 
R.  A.  734,  7  Am.  St.  Rep.  769 ;  Denton  v.  Ontario  County  Bank, 
150  N.  Y.  126,  44  N.  E.  781.  Thus,  in  Constant  v.  University  of 
Rochester  the  court  say : 

'Trotn  all  these  various  cases  it  will  be  seen  that  the  farthest  that  has 
been  gone  in  the  way  of  holding  a  principal  chargeable  with  knowledge  of 
facts  communicated  to  his  agent,  where  the  notice  was  not  received  or  the 
knowledge  obtained  in  the  very  transaction  in  question,  has  been  to  hold 
the  principal  chargeable  upon  clear  proof  that  the  knowledge  which  the 
agent  once  had,  and  which  he  had  obtained  in  another  transaction,  at  an- 
other time,  and  for  another  principal,  was  present  to  his  mind  at  the  very 
time  of  the  transaction  in  question.    *    *    *    But  the  burden  is  upon  the 
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occupying  them  as  his  own,  and  making  subsequent  payments  to  plaintiff 
it  was  held  that  the  latter  was  simply  a  mortgagee  and  could  not  maintain 
ejectment. 

Carr  v.  Carr,  52  N.  Y.  251. 

Upon  receiving  a  g^ant  of  land  the  grantee  executed  an  agreement,  not 
under  seal,  to  support  and  maintain  the  grantor,  pledging  for  that  purpose 
the  produce  of  the  land,  and  should  that  prove  insufficient,  appropriating 
the  entire  fee.  This  agreement  being  the  consideration  of  the  grant,  takes 
effect  as  an  equitable  mortgage  of  the  land. 

Chase  v.  Peck,  21  N.  Y.  581. 

There  must  be  an  identification  of  the  property,  so  that  the  equitable 
mortgagee  may  say,  with  a' reasonable  degree  of  certainty,  what  it  is  that 
is  subject  to  his  lien. 

Payne  v.  Wilson,  74  N.  Y.  348. 

In  Rockwell  v.  IJobby,  2  Sandf.  ch.  9,  it  was  held  that  proof  of  a  loan 
of  money  and  the  finding  of  the  title  deeds  in  the  possession  of  the  lender 
was  sufficient  to  establish  an  equitable  mortgage. 
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plaintiff  to  prove  clearly  and  beyond  question  that  he  did,  and  it  is  not  upon 
the  defendant  to  show  that  he  did  not  have  such  recollection.  *  *  * 
The  plaintiffs  are  bound  to  show  by  clear  and  satisfactory  evidence  that 
when  this  mortgage  to  the  university  was  taken  by  Deane  he  then  had 
knowledge,  and  the  fact  was  then  present  to  his  mind,  not  only  that  he 
has  taken  a  mortgage  to  Constant,  eleven  months  prior  thereto,  on  the 
same  premises,  which  had  not  been  recorded,  but  that  such  mortgage  was 
an  existing  and  valid  lien  upon  the  premises,  which  had  not  been  in  any 
manner  satisfied.  If  he  recollected  that  there  had  been  such  a  mortgage, 
but  honestly  believed  that  it  was  or  had  been  satisfied,  then,  although  mis- 
taken upon  that  point,  the  university  could  not  be  charged  with  knowledge 
of  the  existence  of  such  mortgage." 


I  think  in  this  case  the  plaintiff  has  failed  to  sustain  this  burden 
of  proof,  and  has  failed  to  show  that  the  knowledge  acquired 
by  Mrs.  Decker's  attorney  in  another  transaction  in  which  Mrs. 
Decker  was  not  interested  was  chargeable  to  Mrs.  Decker,  and 
that  she  thereby  became  a  bona  fide  purchaser  for  value,  and  this 
agreement  cannot  be  enforced  as  against  her. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 

Equftable  Mortgages, — Continued. 


c.  What  is  not. 

A  building  contract,  simply  providing  that  the  owner  may  make  the  final 
payment  by  giving  a  mortgage  as  therein  provided,  if  he  so  desires,  and 
binding  the  contractor  to  accept  such  mortgage  in  lieu  of  final  payment,  is 
not  an  equitable  mortgage. 

Davidson  v.  Fox,  65  App.  Div.  262 ;  73  N.  Y.  Supp.  533. 

A  loan  of  money,  with  a  mere  understanding  that  the  land  of  the  bor- 
rower is  a  security  for  the  debt,  does  not  create  a  mortgage,  legal  or 
equitable. 

Stoddard  v.  Hart,  23  N.  Y.  556. 

Money  was  advanced  upon  the  security  of  a  mortgage  with  a  parol 
agreement  that  further  advances  should  be  fade  and  that  the  amount 
thereof  should  be  inserted  in  the  bond,  and  that  the  mortgage  should  be 
considered  as  security  for  what  should  tht^s  be  inserted. 

After  the  mortgage  was  recorded,  a  further  advance  was  made  and  the 
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VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  J.,  concur. 

Patterson,  J.  (dissenting).  The  defendants  appeal  from  a 
judgment  of  foreclosure  and  sale,  which  was  entered  in  favor  of 
the  plaintiff  after  a  trial  of  the  action  at  Special  Term,  On  the 
trial  the  following  facts  were  established:  The  plaintiff  is  the 
assignee  of  an  instrument  executed  by  Harriette  S.  D.  Romej-n  in 
favor  of  the  firm  of  Mathews,  Grange  &  Co.,  in  and  by  which 
instrument  it  is  declared  that  she  was  indebted  to  Mathews, 
Grange  &  Co.  in  the  sum  of  $2,000,  and  that  she  held  and  bound 
herself  to  pay  that  firm  such  sum  of  money.  The  instrument  is 
in  the  form  of  a  bond,  but  it  also  contains  a  statement  that  the 
obligor  is  the  owner  in  fee  of  certain  real  estate  in  the  city  of 
New  York,  and  that  foreclosure  actions  were  pending  affecting 
such  property,  and  she  stipulates  and  agrees  that : 

"As  an  additional  security  for  the  obligation  above  mentioned,  she  hereby 
assigns  and  sets  over  to  the  said  Mathews,  Grange  &  Co.,  out  of  the 
residue  or  from  any  and  all  sum  or  sums  remaining  due  to  her  from  said 
foreclosure  proceedings,  an  amount  equal  to  the  amount  due  said  Mathews, 
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amount  inserted  in  the  bond.  It  was  held 'that  the  mortgage  could  not  be 
extended  to  cover  such  subsequent  advances  as  against  a  grantee  of  the 
premises  who  took  them  for  a  precedent  debt,  and  with  full  knowledge  of 
all  the  facts. 

Stoddard  v.  Hart.  23  N.  Y.  556. 

d.  Waiver. 

Where  an  equitable  lien  has  once  arisen  and  there  is  no  express  waiver, 
it  is  not  waived  by  subsequent  taking  of  a  legal  and  perfected  lien  to  the 
same  extent  and  upon  the  same  property,  nor  is  it  merged  therein. 

Payne  v.  Wilson,  74  N.  Y.  348. 

This  lien  attaches  upon  the  payment  of  the  money  and  unless  there  is  a 
waiver  of  it,  express  or  implied,  remains  and  may  be  enforced  so  long  as 
the  debt  itself  may  be  enforced,  and  no  waiver  can  be  implied  from  the 
act  of  the  creditor  in  receiving  a  mortgage  which  by  reason  of  fraud,  in- 
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Grange  &  G>.»  and  the  referee  or  any  other  party  holding  said  sum  is'  here- 
by authorized  to  pay  said  amount  to  said  Mathews,  Grange  &  Co.,  their 
executors,  administrators  or  assigns,  upon  demand.  In  the  event  that  said 
foreclosure  proceedings  should  for  any  reason  be  set  aside,  or  discontinued, 
then  it  is  further  agreed  by  the  said  Harriette  S.  D.  Romeyn  that  upon 
demand  she  will  execute  a  proper  bond  and  mortgage  to  secure  the  said 
Mathews,  Grange  &  Co.  the  payment  within  six  months  of  such  amount  as 
shall  to  that  date  be  due  them." 

The  foreclosure  suits  mentioned  in  the  instrument  were  discon- 
tinued. Mathews,  Grange  &  Co.  were  not  paid  the  indebtedness 
due  them.  The  owner  of  the  premises  conveyed  them  to  George 
W.  Bowers,  who  mortgaged  them  to  the  Loan  Commissioners  of 
the  United  States  for  the  State  of  New  York,  who  conveyed  them 
to  Ludovic  A.  Damainville,  the  defendant,  who  (when  he  took 
the  title)  executed  an  instrument  in  which  he  declared  that  he 
took  the  land  subject  to  whatever  rights  the  plaintiff  might  have 
therein.  Subsequently  Damainville  executed  mortgages  to  the 
defendant  Decker,  and  finally  conveyed  the  property  to  her.  The 
identical  instrument  which  lies  at  the  foundation  of  this  action 
has  been  declared  to  be  an  equitable  mortgage.     People  ex  rel. 


Equitable  Mortgages, — Continued. 

advcntance  or  mistake  is  not  effectual  to  secure  a  specific  lien  on  the  lands 
or  any  part  of  them,  nor  is  this  lien  merged  in  any  such  instrument  sub- 
sequently executed. 
Sprague  v.  Cochran,  144  N.  Y.  104;  63  St.  Rep.  63;  38  N.  E.  icoo. 

e.  Priority. 

An  equitable  mortgage  is  entitled  to  a  preference  over  subsequent  judg- 
ments. 

Matter  of  Howe,  i  Paige,  125. 

Robinson   v.  Williams,  22  N.  Y.  380. 

Dwight  V.  Newell,  3  N.  Y.  185. 

Cook  V.  Kraft,  3  Lans.  516. 

The  owner  of  a  farm  being  indebted  to  his  tenant  who  was  in  possession 
of  the  premises  made  a  verbal  agreement  with  him  that  he  would  execute 
a  mortgage  upon  the  premises  to  secure  the  amount  of  the  indebtedness 
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Mathews  v.  WoodruflF,  75  App.  Div.  90,  JJ  N.  Y.  Supp.  722.  It 
was  there  held  that  it  constituted  a  valid  lien  superior  to  claims 
subsequently  arising  of  parties  having  notice  thereoof.  It  ap- 
pears by  the  evidence  that  every  grantee  of  the  premises,  unless 
Mrs.  Decker  is  to  be  excepted,  had  actual  notice  of  the  existence 
of  this  equitable  mortgage.  Actual  personal  notice  to  Mrs. 
Decker  is  not  proven,  but  it  is  shown  that  before  she  took  title  to 
the  premises  her  attorney  at  law  knew  of  the  existence  of  the 
equitable  mortgage.  Notice  to  the  attorney  may  be  considered  as 
notice  to  the  client.  But  it  is  unnecessary  to  rest  the  decision  of 
the  case  on  that  proposition.  The  instrument  was  put  on  record, 
and  it  thus  became  notice  to  all  persons  dealing  with  the  property 
described  therein.  It  was  an  instrument  that  might  be  recorded 
under  the  recording  act.  Section  241  of  the  real  property  law 
provides  that  a  conveyance  of  real  property  within  the  state,  ac- 
knowledged in  a  certain  manner,  may  be  recorded  in  the  office  of 
the  clerk  of  the  county  where  the  property  is  situated.  Section 
240  of  the  same  act  defines  a  conveyance  as  being  any  written 

Equitable  Mortgages, — Continued. 


and  that  he  would  allow  the  tenant  to  occupy  the  farm  as  a  tenant  until 
the  debt  should  be  fully  paid  and  satisfied.  It  was  held  that  he  being  in 
possession  under  the  lease  third  parties  were  chargeable  with  the  terms 
and  conditions,  and  that  the  equitable  mortgage  thus  created  was  superior 
to  mortgages  subsequently  executed  to  such  third  parties. 

Shneider  v.  Mahl,  84  App.  Div.  i ;  82  N.  Y.  Supp.  27. 

A  defective  mortgage  given  to  secure  an  antecedent  debt  can  be  sustained 
as  an  equitable  mortgage  so  as  to  make  it  a  prior  lien  to  subsequent  judg- 
ments. 

National  Bank  of  Norwalk  v.  Lanier,  7  Hun,  623. 

f.  Enforcement 

The  usual  course  of  enforcing  an  equitable  lien  is  tvy  a  sale  of  the  prop- 
erty to  which  it  is  attached. 

Perry  v.  Board  of  Missions  of  P.  E.  Church  of  Albany,  102  N.  Y.  99; 
6  N.  E.  116. 

An  equitable  mortgagee  is  .entitled  to  prevail  against  an  action  to  recover 
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instrument  by  which  any  estate  or  interest  in  real  property  is 
created,  transferred,  mortgaged,  or  assigned,  or  by  which  the 
title  to  any  real  property  may  be  affected.  The  equitable  mort- 
gage certainly  affects  real  property,  and  it  has  been  held  that  the 
resignation  of  an  equitable  mortgage  is  notice  to  any  one  who 
subsequently  takes  the  property.  Parkist  v.  Alexander,  i  Johns. 
Ch.  394 ;  Hunt  v.  Johnson,  19  N.  Y.  279 ;  Todd  v.  Eighmie,  4  App. 
Div.  9,  73  St.  Rep.  671 ;  38  N.  Y.  Supp.  304;  Thomas  on  Mort- 
gages, Sec.  50;  Watkins  v.  Vrooman,  51  Hun,  175,  5  N.  Y.  Supp. 
172. 

The  plaintiff's  equitable  lien  being  prior  in  time  to  the  interests 
in  the  land  acquired  by  the  defendants,  and  they  having  actual  or 
constructive  notice  of  the  existence  of  the  equitable  mortgage, 
the  judgment  of  the  court  below  was  correct,  and  should  be  af- 
firmed, with  costs. 

Laughlin,  J.,  concurs. 
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the  possession  of  the  land  by  the  purchaser  from  the  mortgagor.  The 
remedy  of  the  latter  is  by  suit  to  redeem  from  the^  mortgage  and  for  an 
accounting  if  necessary. 

Chase  v.  Peck,  21  N.  Y.  581. 

To.  enforce  the  lien  as  against  the  debtor  it  is  not  necessary  to  bring  an 
action  to  compel  specific  performance  of  the  agreement  or  to  reform  the 
defective  mortgage  if  one  has  been  given,  but  the  creditor  may  maintain 
an  action  to  foreclose  the  lien  by  application  of  the  property  in  payment  of 
the  debt. 

Sprague  v.  Cochran,  144  N.  Y.  104;  63  St  Rep.  63;  58  N.  £.  looa 
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MORRIS  V.  HARBURGER. 

[lOO  A  pp.  Div.  357;  Qi  ^V.  Y.  Supp.  I05>.] 

(Supreme  Court,  Appellate  Division,  First  Department.    January  6,  1905- ) 

Trial — Reception  of  Verdict — Judgment — ^Validity. 

A  judgment  entered  on  a  verdict  received  by  the  clerk,  even  under 
the  direction  of  the  court,  without  objection  of  the  parties  being  inter- 
posed to  such  reception  of  the  verdict,  is  void. 
Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  the  Trial  Term,  New  York  County, 

Action  by  Frederick  Morris  against  Leo  Harburger.     From  a 

judgment  for  defendant  and  an  order  denying  a  motion  for  a  new 

trial,  plaintiff  appeals.    Reversed. 

Argued   before   VAN  B  RUNT,   P.  J.,   and   HATCH,    Mc- 

LAUGIILIX,  O'BRIEN,  and  INGRAHAM,  JJ. 

Louis  Zinke,  for  appellant. 
Marcus  Newburg,  for  respondent. 

Note.— Necessity  of  Presence  of  Judge  at  Rendition  of  Verdict. 

The  rule  is  well  settled  that  a  verdict  must  be  delivered  in  open  court. 

Hinman  v.  People,  13  Hun,  266. 

There  is  no  legal  verdict  but  a  public  verdict,  delivered  openly  in  court 

Root  v.  Sherwood,  6  Johns.  68. 

It  can  only  be  delivered  to  a  court  legally  constituted  to  receive  it 

French  v.  Merrill,  27  App.  Div.  612;  50  N.  Y.  Supp.  776. 

It  cannot  be  received  privately  nor  by  the  clerk  or  other  person  in  the 
absence  of  the  court,  not  even  by  agreement  of  counsel. 

Hinman  v.  People,  13  Hun,  266. 

The  court  as  fixed  by  the  constitution  cannot  be  changed  during  a  trial. 

Blend  v.  People,  41  N.  Y.  604. 

People  V.  Shaw,  6^  N.  Y.  36. 

People  V.  Bork,  96  N.  Y.  188. 

There  can  be  no  circuit  court  without  the  personal  presence  of  a  justice 
of  the  supreme  court,  and  no  authority  except  the  circuit  court  has  power 
to  control  the  jury  or  receive  its  verdict. 

Ingersoll  v.  Town  of  Lansing,  51  Hun,  loi;  24  St  Rep.  163;  5  N.  Y. 
Supp.  288. 
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Hatch,  J.  This  action  was  brought  to  recover  damages  for  a 
breach  of  contract  in  failing  to  pay  into  a  partnership  established 
between  the  plaintiff  and  a  son-in-law  of  the  defendant  the  sum 
of  $10,000  as  a  part  of  the  capital  of  the  firm.  The  trial  pro- 
ceeded to  a  point  where  the  court  submitted  the  case  to  the  jury. 
At  the  close  of  the  charge  the  judge  stated  that,  as  he  was  about 
to  leave  the  city,  he  would  authorize  the  clerk  of  the  court  to  re- 
ceive the  verdict  of  the  jury.  The  pSrties  to  the  action  interposed 
no  objection  to  this  proceeding.  The  judge  directed  the  jury  to 
write  out  their  verdict  when  they  had  agreed,  and  deliver  it  to 
the  clerk,  and  thereupon  left  the  city,  and  took  no  further  part  in 
the  trial.  The  jury  subsequently  reported  to  the  clerk,  deliver- 
ing to  him  their  verdict  in  a  sealed  envelope.  The  clerk  opened 
the  same,  and  found  recorded  therein  a  verdict  in  favor  of  the 
defendant  of  no  cause  of  action.  Thereupon  the  clerk  received 
and  entered  the  same  as  the  verdict  of  the  jury. 

It  is  claimed  by  the  appellant  that  the  direction  of  the  court 
that  the  clerk  receive  the  verdict  was  unlawful,  and  that  the  judg- 
ment entered  thereon  is  void.  Such  claim  seems  to  find  conclu- 
sive support  in  the  decisions  of  the  Supreme  Court  of  this  state. 
In  French  v.  Merrill,  27  App.  Div.  612 ;  50  N.  Y.  Supp.  776,  it 
was  held  that  a  verdict  received  by  a  justice  of  the  Appellate 

Necessity  of  Presence  of  Judge  at  Rendition  of  Verdict, — Continued. 

The  verdict  must  be  received  by  the  court  before  which  the  trial  was 
had,  and  if  not  the  verdict  is  a  nullity,  and  not  authority  for  the  sentence. 

Hinman  v.  People,  13  Hun,  266. 

The  duties  of  the  presiding  justice,  after  the  jury  has  retired,  in  facili- 
tating their  deliberations  by  causing  to  be  read  to  them  parts  of  the  evi- 
dence, by  further  instructions,  by  repeating  or  explaining  instructions  al- 
ready given,  and  in  determining  when  they  shall  be  discharged  without  an 
agreement,  and  in  receiving  the  verdict,  are  clearly  judicial,  and  as  im- 
portant as  the  duties  performed  before  the  case  is  submitted,  and  the  dis- 
charge of  these  duties  can  neither  be  abandoned,  nor  all,  nor  any  of  them, 
delegated  to  the  clerk  or  crier. 

IngersoU  v.  Town  of  Lansing,  51  Hun,  loi ;  24  St.  Rep.  163 ;  5  N.  Y. 
Supp.  288. 

French  v.  Merrill,  27  App.  Div.  612;  50  N.  Y.  Supp.  yj^i. 
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Division  after  a  trial  before  another  justice,  even  though  it  was 
done  by  consent  of  all  the  parties,  was  illegal,  and  that  the  verdict 
and  the  judgment  entered  thereon  were  void.  This  proceeded 
not  alone  upon  the  ground  that  the  Constitution  of  the  state  dis- 
qualified a  judge  sitting  in  the  Appellate  Division  from  presiding 
at  a  trial,  but  also  upon  the  ground  that  the  verdict  was  an  essen- 
tial and  important  part  of  the  trial,  and  that  the  judge  presiding 
could  not  delegate  a  persoif  not  authorized  by  law  to  receive  it; 
that  the  parties  to  the  action  did  not  estop  themselves  from  rais- 
ing the  question  by  their  consent  that  the  verdict  be  so  received 
for  the  reason  that  the  effect  of  such  act  was  to  substitute  a 
creation  of  their  own  for  the  court ;  that,  as  it  affected  the  public, 
and  destroyed  the  constitution  of  the  court,  it  was  wholly  void, 
and  waiver  or  estoppel  could  not  be  predicated  thereon.  In  In- 
gersoll  V.  Town  of  Lansing,  51  Hun,  loi ;  24  S.  R.  163;  5  N.  Y. 
Supp.  288,  it  was  held,  under  circumstances  quite  similar  to  the 
case  now  before  us,  that  the  court  could  not  abandon  the  trial 
and  authorize  the  clerk  to  receive  the  verdict  of  the  jury;  that 
the  consent  of  the  parties  did  not  cure  such  error,  as  it  was  a  part 
of  the  trial,  and  as  such  could  not  be  delegated  by  the  court  to 
the  clerk,  even  by  consent.    The  opinion  in  that  case  was  written 

Necessity  of  Presence  op  Judge  at  Rendition  of  Verdict, — G>ntinucd 

In  French  v.  Merrill,  Trj  App.  Div.  612;  50  N.  Y.  Supp.  776,  it  was 
agreed  between  the  parties  that  a  justice  of  the  Appellate  Division  might 
receive  the  verdict  of  the  jury  in  the  absence  of  the  justice  who  sat  during 
the  trial.  It  was  held  that  he  had  no  power  to  receive  the  verdict  and 
that  a  judgment  entered  thereon  was  void. 

A  court  of  Oyer  and  Terminer,  before  whom  defendant  was  tried,  con- 
sisted at  the  beginning  of  the  trial  of  a  justice  of  the  supreme  court, 
county  judge,  and  two  justices,  members  of  the  court  of  sessions.  During 
the  progress  of  the  trial  one  of  the  latter  absented  himself  for  a  day,  dur- 
ing which  the  trial  proceeded. 

Upon  his  return  he  took  part  in  the  subsequent  proceedings.  After  the 
charge,  and  before  the  rendition  of  the  verdict,  the  county  judge  left  the 
court  and  did  not  return.  It  was  held,  that  the  verdict  was  received  by  a 
court  not  legally  constituted. 

People  v.  Shaw,  63  N.  Y.  36. 
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by  Mr.  Justice  Follett,  and  concurred  in  by  Mr.  Justice  Kennedy. 
Mr.  Justice  Martin  concurred  in  the  conclusion  reached  by  the 
court,  but  stated  that  he  was  not  "prepared  to  hold  that  the  parties 
to  an  action  may  not,  under  any  circumstances,  stipulate  that  the 
verdict  may  be  received  and  entered  by  the  clerk  in  the  absence 
of  a  judge,  and  be  bound  by  such  stipulation."  He  regarded  such 
question  as  unnecessary  to  a  decision  of  that  case,  but  he  ex- 
pressed no  further  opinion  thereon.  A  like  doctrine  was  an- 
nounced in  Hinman  v.  People,  13  Hun,  266.  All  of  these  au- 
thorities, and  many  others,  are  reviewed  in  the  case  first  above 
cited,  and  in  principle  the  conclusion  reached  by  the  court  there- 
under is  decisive  of  the  present  case.  Were  the  question  an  origi- 
nal one,  I  should  hesitate  in  holding  that  the  parties  were  not 
estopped  by  consenting  that  the  clerk  receive  and  enter  the  ver- 
dict ;  but  I  regard  these  decisions  as  settling  this  question,  so  far 
as  the  Supreme  Court  is  concerned.  Giving  force  and  effect 
thereto,  the  necessary  conclusion  is  that  the  verdict  and  judgment 
in  the  present  case  are  void. 

The  judgment  and  order  should  therefore  be  reversed,  and  a 
new  trial  granted,  with  costs  to  tHe  appellant  to  abide  the  event 
All  concur,  except  VAN  BRUNT,  P.  J.,  who  dissents. 

Necessity  of  Presence  of  Judge  at  Rendition  of  Verdict, — Continued. 

On  the  trial  of  an  indictment  at  a  court  of  sessions  one  of  the  justices 
who  sat  during  a  portion  of  the  trial  abandoned  the  bench  and  another 
justice  was  appointed  in  his  place.  A  verdict  finding  defendant  guilty  was 
set  aside  because  of  the  irregularity. 

Blend  v.  People,  41  N.  Y.  604. 

On  a  trial  for  grand  larceny  at  a  court  of  general  sessions  after  the  jury 
had  retired  to  consider  their  verdict  both  of  the  justices  sitting  with  the 
county  judge  left  the  court  room,  and  one  of  them  left  the  building. 
While  they  were  absent  the  jury  came  in  and  the  county  judge  received 
their  verdict  of  guilty.  The  prisoner's  counsel  made  no  objection  to  the 
reception  of  the  verdict  in  the  absence  of  the  two  justices.  It  was  held 
that  the  county  judge  had  no  power  to  receive  the  verdict  and  that  the 
judgment  thereon  must  be  set  aside. 

Hinman  v.  People,  13  Hun,  266. 
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PEOPLE  V.  BOARD  OF  R.  COM'RS  OF  NEW  YORK  ct  aL 

[loi  App.  Div.  251;  91  N.  Y.  Supp.  977.] 

(Supreme  Court,  Appellate  Division,  Third  Department.    January  4,  190s) 

I.  Railroads — Articles  op  Association — Length  of  Road— Capital 
Stock — Certificate  of  Railroad  Commissioners. 
Where  the  articles  of  association  of  a  railroad  company  gave  the 
eastern  terminus  of  its  line  as  the  western  boundary  of  the  city  of  B^ 
the  fact  that  the  building  of  the  road  easterly  of  such  boundary,  as 
surveyed  and  staked  out,  would  give  a  length  of  line  in  excess  of  that 
on  which  the  capitalization  of  the  company  was  based,  did  not  render 
the  articles  void;  and  hence  it  was  not  error  for  the  Board  of  Rafl- 
road  Commissioners  to  issue  their  certificate  required  by  Railroad  Law 
(Laws  1892,  p.  1395,  c.  676,  amended  by  Laws  1895,  p.  317,  c,  545)  Sec 


Note. — Certificate  of  Pubuc  Convenience  and  Necessity  by  Railroad 

Commissioners. 

a.  Statutes. — 452. 

b.  In  general. — 455. 

c.  Rci-iew  of  determination  of  commissioners. — 459. 

1.  By  application  to  Appellate  Division. — 459. 

2.  By  certiorari. — 460. 

d.  When  certificate  will  be  granted. — ^460. 
c.  When  refused. — 461. 


a.  Statutes. 

No  railroad  corporation  hereafter  formed  under  the  laws  of  this  state 
shall  exercise  the  powers  conferred  by  law  upon  such  corporations  or  begin 
the  construction  of  its  road  until  the  directors  shall  cause  a  copy  of  the 
articles  of  association  to  be  published  in  one  or  more  newspapers  in  each 
county  in  which  the  road  is  proposed  to  be  located,  at  least  once  a  week 
for  three  successive  weeks,  and  shall  file  satisfactory  proof  thereof  with 
the  board  of  railroad  commissioners;  nor  until  the  board  of  railroad  com- 
missioners shall  certify  that  the  foregoing  conditions  have  been  complied 
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59,  as  a  condition  precedent  to    the    exercise    of    the    corporation's 
powers. 

2.  Same— Articles  op  Association — Publication. 

Where  the  articles  of  association  of  a  railroad  company  were  pub- 
lished in  the  counties  in  which  the  proposed  road  extended  for  three 
weeks  before  any  hearing  was  had  on  an  application  to  the  Board  of 
Railroad  Commissioners  for  a  certificate,  under  Railroad  Law  (Laws 
1892,  p.  1395,  c.  676,  amended  by  Laws  1895,  p.  317,  c.  545)  Sec.  59,  the 
publication  was  sufficient. 

3.  Same — Certificate  for  Operation  of  Road. 

Railroad  Law  (Laws  1892,  p.  1395,  c.  676,  amended  by  Laws  1895,  P« 
317,  c.  545)  Sec.  59,  provides  that  no  railroad  corporation  shall  exer- 
cise its  powers  until  the  Board  of  Railroad  Commissioners  shall  have 
issued  a  certificate  of  public  convenience,  etc.  The  articles  of  asso- 
ciation of  a  railroad  company  gave  one  terminus  of  the  road  as  the 
western  boundary  of  a  certain  city,  though  its  line  had  been  staked 
out  easterly  into  the  interior  of  the  city.  Held,  that  it  was  not  error 
for  the  Board  of  Railroad  Commissioners  to  grant  a  certificate  for  the 
road  propoosed  in  the  articles,  on  the  ground  that  it  was  merely  for  a 
part  of  the  road. 


Certificate  of  Public  Convenience  and  Necessity  by  Railroad  Com- 

M  issioNERS, — Continued. 

with,  and  also  that  public  convenience  and  necessity  require  the  construc- 
tion of  said  railroad  as  proposed  in  said  articles  of  association.  The  fore- 
going certificate  shall  be  applied  for  within  six  months  after  the  completion 
of  the  three  weeks'  publication  hereinbefore  provided  for.  If  certificate  is 
refused  no  further  proceedings  shall  be  had  before  said  board,  but  the 
application  may  be  renewed  after  one  year  from  the  date  of  such  refusal. 
Prior  to  granting  or  refusing  said  certificate  the  board  shall  have  a  right 
to  permit  errors,  omissions  or  defects  to  be  supplied  and  corrected.  After 
a  refusal  to  grant  such  certificate  the  board  shall  certify  a  copy  of  all 
maps  and  papers  on  file  in  its  office  and  of  the  findings  of  the  board  when 
so  requested  by  the  directors  aforesaid.  Such  directors  may  thereupon 
present  the  same  to  a  general  term  of  the  supreme  court  of  the  department 
within  which  said  road  is  proposed  in  whole  or  in  part  to  be  constructed, 
and  said  general  term  shall  have  power,  in  its  discretion,  to  order  said 
board,  for  reasons  stated,  to  issue  said  certificate,  and  it  shall  be  issued 
accordingly.  Such  certificate  shall  be  filed  in  the  office  of  the  secretary  of 
state,  and  a  copy  thereof,  certified  to  be  a  copy  by  the  secretary  of  state, 
or  his  deputy,  shall  be  evidence  of  the  fact  therein  stated.  ♦  •  ♦  ♦ 
Railroad  Law,  Sec.  59.     (Chap.  545  Laws  1895.) 
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Certiorari,  on  the  relation  of  tiie  Erie  Railroad  Company,  to 
review  the  determination  of  the  Board  of  Railroad  Commissioners 
in  granting  to  the  Binghamton  &  Southern  Railroad  Company  a 
certificate  under  Railroad  Law,  Sec.  59  (Laws  1892,  p.  1395,  c. 
676,  amended  by  Laws  1895,  p.  317,  c.  545).  DeterminHioH  con- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  SMITH,  CHASE, 
CHESTER,  and  HOUGHTON,  JJ 

Lyon  &  Painter  {IV.  D.  Painter,  of  counsel),  for  relator. 

Roberts,  Tuthill  &  Rogers  (Eliot  Norton  and  Theodore  R. 
Tuthill,  of  counsel),  for  respondent. 

Parker,  P.  J.  The  several  objections  taken  by  the  relator  in 
this  proceeding  cannot,  in  my  judgment,  be  sustained. 


Certificate  of  Public  Convenience  and  Necessity  by  Railroad  Com- 
missioners,—Continued. 

Whenever  application  is  made  by  a  street  surface  railroad  company  for 
a  certificate  of  public  convenience  and  necessity  as  required  by  the  provi- 
sions of  the  foregoing  section,  and  it  shall  appear  to  the  board  of  railroad 
commissioners,  after  examination  of  the  proposed  route  of  the  applicant 
company  that  public  convenience  and  a  necessity  do  not  require  the  con- 
struction of  said  railroad  as  proposed  in  its  articles  of  association  bat  do 
require  the  construction  of  a  part  of  the  said  railroad,  the  board  of  rail- 
road commissioners  may  issue  its  certificate  for  the  construction  of  such 
part  of  the  said  railroad  as  seems  to  it  to  be  required  by  public  convenience 
and  a  necessity.  In  case  any  railroad  company  which  shall  hereafter  ob- 
tain the  certificate  of  the  board  of  railroad  commissioners  that  public  con- 
venience and  a  necessity  require  the  construction  of  the  whole  or  a  part 
of  the  said  railroad  shall  fail  to  begin  such  construction  within  two  years 
from  the  date  of  the  issuing  of  said  certificate,  the  board  of  railroad  com- 
missioners may  inquire  into  the  reason  for  such  failures  and  the  said  board 
may  revoke  said  certificate  if  it  shall  appear  to  it  to  be  in  the  public  in- 
terest to  do  so.  Any  street  surface  railroad  company  which  proposes  to 
extend  its  road  beyond  the  limits  of  any  city  or  incorporated  village  by  a 
route  which  will  be  practically  parallel  with  a  street  surface  railroad  al- 
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The  certificate  of  incorporation  of  the  Binghamton  &  Southern 
Railroacf  Company  fixes  the  western  terminus  of  its  proposed 
road  at  the  point  where  the  Apalachin  creek  crosses  the  boundary 
line  between  the  states  of  New  York  and  Pennsylvania,  an.l  at 
the  northern  terminus  of  the  "Pittsburg,  Binghamton  and  East- 
em  Railroad  Company's"  road,  and  thhe  eastern  terminus  at  "the 
city  of  Binghamton."  It  gives  the  length  of  the  proposed  road 
at  about  18  miles,  and  fixes  the  capital  stock  at  $180,000.  Upon 
the  hearing  before  the  Board  of  Railroad  Commissioners,  it  ap- 
peared that  the  distance  from  such  western  terminus  to  the  city 
of  Binghamton,  viz.,  the  western  boundary  thereof,  is  15.3  miles, 
and  that  if  the  road  were  extended  from  such  latter  point  through 
the  city  of  Binghamton,  along  a  line  that  had  been  surveyed  and 
mapped,  to  a  certain  point  in  Robinson  street,  near  the  Delaware 
&  Hudson  Railroad,  it  would  be  about  4  miles  longer.  In  that 
event  the  total  length  to  Robinson  street  would  be  19.3  miles. 

The  first  objection  taken  is  that,  because  the  proposed  line  is 
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ready  constructed  and  in  operation  shall  first  obtain  the  certificate  of  the 
board  of  railroad  commissioners  that  public  convenience  and  a  necessity 
require  the  construction  of  such  extension  as  provided  in  the  case  of  a 
railroad  corporation  newly  formed.    ***** 
Section  59a.,  Railroad  Law.     (Chap.  226  Laws  1902.) 

b.  In  general. 

The  certificate  does  not  issue  simply  upon  the  filing  of  the  application  as 
a  matter  of  right  in  the  event  of  no  one  appearing  to  oppose  the  applica- 
tion. The  applicant  must  produce  evidence  sufficient  to  satisfactorily  show 
that  the  public  convenience  and  necessity  requires  the  construction  of  the 
road. 

Matter  of  Amsterdam,  J.  &  G.  R.  Co.,  86  Hun,  578;  67  St  Rep.  878;  33 
N.  Y.  Supp.  1009. 

The  provision  in  the  statute  that  the  railroad  company  must  obtain  from 
the  board  a  certificate  that  "public  convenience  and  necessity  require  the 
construction  of  said  railroad  as  proposed  in  said  articles  of  association" 
has  reference  to  the  articles  of  association  of  some  particular  company  to 
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in  fact  19.3  miles,  the  capital  stock  should  have  been  fixed  at 
$193,000,  instead  of  $180,000,  and  that  there  should  have  been 
paid  in  $19,300,  instead  of  $18,000,  and  that  for  this  reason  the 
certificate  is  void.  But  the  line  as  proposed  in  the  articles  of 
association  extends  no  further  east  than  the  "city  of  Bingham- 
ton,"  and  the  certificate  granted  to  it  by  the  Board  of  Railroad 
Commissioners  is  for  the  road  as  proposed  in  such  articles.  A 
complete  road  is  proposed  in  such  articles  of  association,  and  cer- 
tified as  necessary,  etc. ;  and  if,  under  it,  a  road  cannot  be  built 
to  Robinson  street  (and  whether  one  can  or  cannot,  we  express 
no  opinion  now),  nevertheless  such  articles  are  not  void  on  that 
account. 

The  next  objection  is  that  the  board  acquired  no  jurisdiction 
to  grant  the  certificate  required  by  section  59  of  the  railroad  law 
(Laws  1892,  p.  1395,  c.  676,  amended  by  Laws  1895.  p.  317,  c. 
545 )»  because  the  articles  of  association  had  not  been  published 
in  both  of  the  counties  of  Broome  and  Tioga,  into  which  the  pro- 
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be  mentioned  in  the  certificate.  It  would  not  answer  the  purpose  of  the 
statute  for  the  board  to  certify  merely  that  public  convenience  and  neces- 
sity required  the  construction  of  a  railroad  having  the  termini  mentioned. 
The  certificate  is  only  available  to  the  company  having  the  articles  men- 
tioned in  the  certificate. 

Matter  of  Depew  &  Southwestern  R.  Co.,  92  Hun,  406;  ^2.  St.  Rep.  95: 
36  N.  Y.  Supp.  991. 

As  between  two  companies  desiring  to  build  the  same  road,  the  company 
having  priority  of  organization  is  not  entitled  as  bf  right  to  a  preference 
in  obtaining  the  certificate  required  by  Sec.  59  of  the  Railroad  Law. 

People  V.  Board  of  Railroad  Commissioners,  81  App.  Div.  237;  81  N.  Y. 
Supp.  20. 

The  board  of  railroad  commissioners  has  jurisdiction  to  determine,  in 
case  of  rival  applicants,  whether  certificates  should  be  issued  to  both,  or  a 
certificate  should  be  issued  to  one  only,  and  if  only  one  to  which  one. 

People  V.  Board  of  Railroad  Commissioners,  4  App.  Div.  259;  73  St. 
Rep.  578;   38  N.  Y.  Supp.  528. 

In  reaching  their  conclusion  the  board  of  railroad  commissioners  have 
a  wide  discretion  in  giving  effect  to  the  evidence  before  them,  and  a  ranch 
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posed  road  extended,  before  the  application  for  such  certificate 
was  made  to  such  board.  But,  first,  the  statute  does  not  seem  to 
require  it.  Secondly,  the  articles  of  association  were  published 
for  three  weeks  in  each  of  such  counties  before  any  hearing  was 
had  before  the  board.  A  formal  application  by  petition  was  made 
to  the  board  for  such  a  certificate  on  or  about  November  13th, 
but  no  action  was  then  taken,  except  to  adjourn  the  matter  in- 
definitely. By  December  24th,  publication  having  been  completed 
in  both  counties,  the  board  fixed  the  14th  of  January,  1904,  as  the 
time  for  the  first  hearing  on  such  application ;  and  notice  of  that 
hearing  was  published  in  those  counties  and  given  as  required  by 
such  board.  Thus  the  required  publication  had  been  made  before 
any  action  whatever  had  been  taken  on  the  application,  and  the 
requirement  and  purpose  of  the  statute  in  this  respect  was  fully 
observed. 

The  objection  that  the  Board  of  Railroad  Commissioners  has 
no  authority  to  grant  a  certificate  for  a  part  of  a  proposed  route 
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broader  latitude  in  determining  what  evidence  they  will  and  what  they 
will  not  hear  than  is  permitted  \f>  a  court. 

People  V.  Board  of  Railroad  Commissioners,  81  App.  Div.  237;  81  N.  Y. 
Supp.  20. 

On  an  application  to  the  board  of  railroad  commissioners  by  an  alleged 
railroad  corporation  for  a  certificate  of  public  convenience  and  necessity, 
it  is  the  duty  of  the  railroad  commissioners  to  make  inquiry  into  the 
prior  proceeding  of  the  alleged  railroad  company,  to  ascertain  whether  the 
alleged  company  is  of  a  character  which  the  law  recognizes,  and  to  which 
it  is  contemplated  that  a  certificate  should  be  given. 

People  V.  Board  of  Railroad  Commissioners,  93  N.  Y.  Supp.  584. 

On  an  application  to  the  board  of  railroad  commissioners  for  a  certificate 
under  Sec.  59  of  the  Railroad  Law  the  board  is  confined  to  the  approval 
or  disapproval,  in  whole  or  in  part,  of  the  route  specified  in  the  articles  of 
incorporation. 

People  V.  Board  of  Railroad  Commissioners,  92  App.  Div.  126;  87  N.  Y. 
Supp.  334. 

It  is  the  duty  of  the  board  to  enquire  into  all  the  prior  proceedings  of 
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is  not  presented  by  the  facts  of  this  case.  The  road  which  the 
board  has  certified  as  necessary,  etc.,  is  the  one  proposed  in  its 
articles  of  association.  As  suggested  above,  all  that  we  may  as- 
sume the  company  proposes  to  build  is  specified  therein,  viz.,  i8 
miles  from  its  western  terminus  to  the  city  of  Binghamton,  and 
all  that  is  specified  therein  is  certified  to  be  required  by  public 
convenience  and  a  necessity;  hence  this  objection  is  not  well 
taken. 

The  objection  that  the  evidence  does  sot  warrant  the  conclusion 
that  public  convenience  and  a  necessity  require  the  proposed  road 
is  not  sustained,  for  the  reasons  stated  in  People  ex  rel.  N.  Y., 
N.  H.  &  H.  R.  R.  Co.  v.  N.  Y.  R.  R.  Commissioners,  8i  App. 
Div.  242,  81  N.  Y.  Supp.  20. 

The  determination  of  the  Board  of  Railroad  Commissioners, 
therefore,  should  be  confirmed,  with  $50  costs  and  disbursements. 
All  concur. 
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the  alleged  corporation,  and  if  the  commissioners  find  that  ten  per  cent  of 
the  minimum  amount  of  its  capital  stock  has  not  been  paid  in  in  cash  to 
the  directors  named  in  its  certificate  of  incorporation,  it  is  their  duty  to 
refuse  to  grant  the  certificate  asked  for. 

Matter  of  Kings,  Queens  &  Suffolk  R.  Co.,  6  App.  Div.  241;  39  N.  Y. 
Supp.  1004. 

The  procurement  of  a  certificate  of  necessity  from  the  railroad  commis- 
sioners is  not  a  necessary  preliminary  to  an  application  by  a  street  surface 
railroad  for  municipal  consent  to  use  the  streets  and  the  publication  of 
notice  of  a  public  hearing  in  relation  to  such  application. 

McWilliams  v.  Jewett,  14  Misc.  491 ;  71  St.  Rep.  786;  36  N.  Y.  Supp.  62a 

The  determination  of  the  board  as  to  whether  it  will  grant  the  certificate 
is  necessarily  a  matter  of  discretion,  not  an  arbitrary  discretion,  but  a  dis- 
cretion enlightened  and  guided  by  its  experience  in  the  affairs  of  railroads, 
the  problems  of  transportation  and  the  needs  of  the  people,  together  with 
the  special  facts  brought  before  it  in  each  particular  place. 

Matter  of  Amsterdam,  J.  &  G.  R.  Co.,  86  Hun,  578;  67  St.  Rep.  878;  33 
N.  Y.  Supp.  1009. 

The  general  rule,  that  a  court  or  board  exercising  judicial  functions  by 
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permission  of  a  statute  has  no  interest  in  maintaining  its  determination 
and  therefore  cannot  be  heard  on  appeal  therefrom,  applies  to  the  board  of 
railroad  commissioners  on  a  review  by  certiorari,  of  their  determination 
that  a  public  convenience  and  necessity  shall  issue. 
People  v.  Board  of  Railroad  Comrs.,  160  N.  Y.  202;  54  N.  £.  (^, 

c.  Review  of  determination  of  commissioners. 

I.  By  application  to  Appellate  Division. 

The  application  to  the  general  term  is  in  the  nature  of  an  appeal  from 
the  determination  of  the  railroad  commissioners. 

Matter  of  Wood,  99  App.  Div.  534;  91  N.  Y.  Supp.  225. 

An  application  to  the  general  term  to  review  a  refusal'  of  the  board  of 
railroad  commissioners  to  grant  a  certificate  of  necessity  and  public  con- 
venience must  be  treated  as  a  review  of  a  ^ednoQ  of  a  sobordinate  trP 
bunal  and  not  as  if  it  were  an  original  application.  The  petitioner  must 
show  affirmatively  that  the  commissioners  erred  in  their  determination. 
.  Matter  of  New  Hamburg  &  P.  Connecting  R.  Co.,  76  Hun,  76;  59  St. 
Rep.  150;  27  N.  Y.  Supp.  664.   • 

Matter  of  Amsterdam,  J.  $  G.  R.  Co.,  86  Hun,  578;  6;  St  Rep.  878;  33 
N.  Y.  Supp.  1009. 

Matter  of  Depew  &  Southwestern  R.  Co.,  92  Hun,  406 ;  72  St.  Rep.  95 ; 
36  N.  Y.  Supp.  991. 

Matter  of  Kings,  Queens  &  Suffolk  R.  Co.,  6  App.  Div.  241 ;  39  N.  Y. 
Supp.  1004. 

Unless  the  court,  upon  the  review,  can  see  that  the  decision  of  the  board 
of  railroad  commissioners  was  founded  upon  erroneous  legal  principles, 
or  that  it  proceeded  contrary  to  the  clear  weight  of  evidence  in  arriving 
at  its  conclusion  upon  any  question  of  fact,  or  that  it  abused  the  discretion 
vested  in  it,  and  has  arbitrarily  refused  to  issue  the  necessary  certificate, 
the  court  will  not  reverse  the  determination  of  the  board  and  compel  it  to 
issue  the  certificate. 

Matter  of  Amsterdam,  J..&  G.  R.  Co.,  86  Hun,  578;  67  St.  Rep.  878; 
33  N.  Y.  Supp.  1009. 

People  V.  Board  of  Railroad  Comrs.,  53  App.  Div.  61 ;  65  N.  Y.  Supp.  597. 

On  appeal  from  the  determination  of  the  board  its  decision  is  entitled 
to  support,  so  far  as  it  is  fairly  justified  by  the  facts,  to  the  same  extent 
as  that  of  any  other  judicial  tribunal  whose  judgments  are  subject  to 
review. 

Matter  of  Depew  &  Southwestern  R.  Co.,  92  Hun,  406 ;  72  St.  Rep.  95 ; 
36  N.  Y.  Supp.  991. 

The  power  of  the  court  to  review  the  action  of  the  board  is  that  given 
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by  Sec.  59  of  the  Railroad  Law,  and  it  can  be  sought  and  exercised  only 
when  the  certificate  is  refused. 

Matter  of  Dcpew  &  Southwestern  R.  Co.,  92  Hun,  406;  72  St  Rep.  95; 
2lS  N.  Y.  Supp.  991. 

People  V.  Board  of  Railroad  Commissioners,  4  App.  Div.  259;  73  Sl 
Rep.  578;   38  N.  Y.  Supp.  528. 

A  person  who  obtains  a  writ  of  certiorari  to  review  the  action  of  the 
board  of  railroad  commissioners  in  granting  a  certificate  under  Sec  59 
of  the  Railroad  Law  cannot  require  the  board  to  make  return  of  the  proof 
offered  by  such  person  pursuant  to  a  standing  rule  of  the  board  concerning 
the  financial  ability  of  the  corporation  to  build  the  projected  road,  and  the 
bona  fides  of  the  enterprise,  as  those  matteis  have  no  bearing  upon  the 
question  of  public  convenience  or  necessity  for  the  road. 

People  V.  Board  of  Railroad  Commissioners,  76  App.  Div.  302;  78  St 
Rep.  750;   79  N.  Y.  Supp.  1143. 

2.  By  certiorari. 

A  writ  of  certiorari  will  not  lie  to  review  a  refusal  of  a  certificate  by 
the  board  of  railroad  commissioners. 

People  v.  Board  of  Railroad  Commissioners,  4  App.  Div.  259;  73  Sl 
Rep.  578;  38  N.  Y.  Supp.  528. 

The  decision  of  the  railroad  commissioners  in  granting  the  certificate  is 
reviewable  by  certiorari. 

People  V.  Board  of  Railroad  Commissioners,  158  N.  Y.  421 ;  53  N.  E.  163 

People  V.  Board  of  Railroad  Comrs.,  160  N.  Y.  202;  54  *N.  E.  697. 

People  V.  Board  of  Railroad  Comrs.,  4  App.  Div.  259;  73  St.  Rep.  578; 
38  N.  Y.  Supp.  528. 

d.  When  ceriiAcate  wUlJje  granted. 

The  fact  that  the  building  of  a  railroad  through  a  certain  tract  of  land 
will  so  enhance  the  value  of  lands  in  the  locality  as  to  increase  the  expense 
of  their  addition  hereafter  to  the  state  park,  provided  for  by  Sec.  120  of 
chapter  332  of  the  Laws  ot  1893,  is  not  a  valid  reason  for  the  refusal  of 
the  board  of  railroad  commissioners  to  grant  to  a  railroad  the  certificate 
required  t^  section  59  of  the  Railroad  Law. 

Matter  of  Long  Lake  R.  Co.,  11  App.  Div.  233;  42  N.  Y.  Supp.  ITS- 
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If  the  convenience  and  necessity  of  the  public  in  a  certain  locality  re- 
quire the  road,  the  certificate  should  be  granted,  where  no  public  interests 
are  prejudiced. 

Matter  of  Long  Lake  R.  Co.,  11  App.  Div.  233;  42  N.  Y.  Supp.  125. 

The  fact  that  a  proposed  railroad  will  divert  a  large  amount  of  traffic 
from  the  streets  of  a  populous  city  and  diminish  the  dangers  and  delays 
incident  to  its  crossing  a  number  of  city  streets  at  grade,  will  furnish  a 
sufficient  basis  that  public  convenience  and  necessity  require  the  construc- 
tion of  such  a  railroad. 

People  V.  Board  of  Railroad  Commissioners,  53  App.  Div.  61 ;  65  N.  Y. 
Supp.  597. 

A  refusal  to  issue  a  certificate  that  public  convenience  and  necessity  re- 
quires a  proposed  railway  upon  the  ground  that  it  will  parallel  the  line  of 
another  corporation  is  error  when  in  view  of  the  topography  of  the  country 
the  proposed  road  will  serve  a  district  which  the  existing  line  cannot 
reach. 

Matter  of  Wood,  99  App.  Div.  334;   91  N.  Y.  Supp.  225. 

The  board  should  take  into  consideration  the  future  growth  of  popula- 
tion in  the  territory  involved,  together  with  the  fact  that  the  local  authori- 
ties have  consented  to  the  construction  of  the  proposed  road. 

Matter  of  Wood,  99  App.  Div.  334;   91  N.  Y.  Supp.  225. 


e.  When  refused, 

A  proposed  road  was  intended  to  run  through  a  city  and  cross  several 
of  the  principal  streets  at  grade.  It  was  shown  on  the  application  to  the 
railroad  commissioners  that  the  road  could  not  be  constructed  except  with 
grade  crossings.  The  city  objected  to  its  construction  for  that  reason  and 
the  commissioners  refused  the  certificate.  It  was  held  that  this  objection 
was  valid  and  sufficient  and  that  the  determination  of  the  commissioners 
upon  the  application,  based  upon  this  objection,  was  such  that  the  court 
could  not  say  that  they  erred  in  their  decision. 

Matter  of  New  Hamburg  &  P.  Connecting  R.  Co.,  76  Hun,  76;  59  St. 
Rep.  150;  27  N.  Y.  Supp.  664. 

Local  sentiment  aroused  by  the  alleged  misuse  or  abuse  of  an  existing 
franchise,  affords  no  sufficient  reason  for  granting  another  franchise,  upon 
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the  ground  that  public  convenience  and  necessity  require  the  construction 
of  another  road  practically  parallel  to  an  existing  road. 

Matter  of  Amsterdam,  J.  &   G.  R.  Co.,  86  Hun,  578;    67  St.  Rep.  9fi; 
33  N.  Y.  Supp.  1009. 

Testimony  which  is  merely  an  expression  of  opinion  that  "public  ooo- 

venience  and  necessity"  require  the  construction  of  the  road  without  giving 
any  facts  upon  which  the  opinion  is  based  is  insufficient  to  warrant  the 
granting  of  the  certificate. 

Matter  of  Amsterdam,  J.  &  G.  R.  Co.,  86  Hun,  578;  67  St  Rep.  Bfi; 
33  N.  Y.  Supp.  1009. 

The  fact  that  a  proposed  road  for  all  practical  purposes  parallels  existing 
roads,  and  its  construction  would  have  a  tendency  to  destroy  and  impair 
vested  property  rights  without  any  material  benefit  resulting  therefrom, 
justifies  the  board  in  denying  the  applicatioir  for  a  certiorari. 

Matter  of  Kings,  Queens  &  Suffolk  R.  Co.,  6  App.  Div.  241 ;  39  N.  Y. 
Supp.  1004. 

A  certificate  that  public  convenience  and  necessity  require  the  building 
of  a  railroad  should  not  be  granted  over  the  objection  of  an  overwhelming 
majority  of  the  owners  and  occupants  of  the  property  along  the  line  of  a 
proposed  street  railroad. 

People  V.  Board  of  Railroad  Comrs.,  95  App.  Div.  38;  88  N.  Y.  Supp.  522. 

People  V.  State  Board  of  Railroad  Comrs.,  103  App.  Div.  12^ ;  93  N.  Y. 

Supp.  58. 

On  the  hearing  upon  the  return  to  a  writ  of  certiorari  issued  to  review 
the  action  of  the  board  of  railroad  commissioners  in  granting  a  certificate 
under  section  59  of  the  Railroad  Law,  it  appeared  that  the  proposed  road 
would  be  less  than  three  miles  in  length,  and  would  extend  between  two 
points  on  another  line  of  railroad,  in  the  interest  of  which  it  was  to  be 
constructed.  It  would  have  no  local  traffic,  but  its  construction  would 
shorten  the  distance  between  two  points  of  the  existing  railroad  about 
3,000  feet,  and  would  enable  the  latter  to  avoid  grade  crossings  and  ex- 
cessive grades  and  curves.  It  was  held  that  the  proposed  railroad  would 
be  practically  a  switch  of  the  existing  railroad  and  that  the  railroad  com- 
missioners improperly  exercised  their  discretion  in  granting  the  certificate 

People  V.  Board  of  Railroad  Comrs.,  40  App.  Div.  559;  58  N.  Y.  Snpp.94- 


NEW  YORK  ANNOTATED  CASES.  463 

Goldstein  v.  Asen. 


GOLDSTEIN  v.  ASEN. 

[      Misc,      ;  91  N,  Y.  Supp.  783.] 
(  Supreme  Court,  Appellate  Term.     January  17,  1905). 

1.  Res  Judicata — Identity  of  Issues — Judgment  for  Plaintiff. 

A  judgment  in  an  action  for  rent,  defended  on  the  ground  that 
plaintiff  had  boarded  up  certain  windows,  rendering  the  property  use- 
less to  defendant,  is  not  res  judicata  in  a  subsequent  action  by  de- 
fendant for  eviction  for  the  same  cause,  where  the  premises  were  not 
abandoned  by  the  tenant  until  after  the  judgment  in  the  action  for 
rent. 

2.  Landlord  and  Tenant — Eviction — Measure  of  Damages. 

The  measure  of  damages  in  an  action  by  a  tenant  for  eviction  is  the 
value  of  the  unexpired  term  of  the  lease  at  the  time  of  the  eviction, 
less  the  rent  reserved. 


Note. — ^Damages  for  Eviction  of  Tenant  by  Landlord. 

a.  In  general. — ^463. 

b.  Special  damages. — 464 


a.  In  general. 

The  general  rule  is,  in  the  absence  of  fault  in  the  lessor,  that  the  lessee 
can  recover  only  such  rent  as  he  has  advanced,  and  such  mesne  profits  as 
he  is  liable  to  pay  over. 

Matter  of  Strasburger,  132  N.  Y.  128;  43  St.  Rep.  553;  30  N.  E.  379. 

In  Mack  v.  Patchin,  42  N.  Y.  172,  the  court  says:  "But  at  an  early  day 
in  England  and  in  this  country,  certain  cases  were  declared  to  be  excep- 
tions to  these  rules,  or  more  properly  speaking,  not  to  be  within  them ;  as, 
if  the  vendor  is  guilty  of  fraud;  or  can  convey  but  will  not,  either  from 
perverseness  or  to  secure  a  better  bargain;  or  if  he  has  covenanted  to 
convey  when  he  knew  he  had  no  authority  to  contract  to  convey ;  or  where 
it  is  within  his  power  to  remedy  a  defect  in  his  title,  and  he  refuses  or 
neglects  to  do  so;  or  when  he  refuses  to  incur  expenses  which  would 
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Appeal  from  City  Court  of  New  York, 

Action  by  Louis  Goldstein  against  Aron  Asen.  From  an  order 
setting  aside  a  verdict  for  plaintiff  for  the  sum  of  S175  and  grain- 
ing a  new  trial,  plaintiff  appeals.     Affirmed. 

In  granting  the  motion  to  set  aside  the  verdict  the  leame  1  y^s- 
tice  who  presided  at  the  trial  acted  upon  the  \'iew  that  the  rnarter 
was  res  ad  judicata,  and  for  that  reason  set  aside  the  verdict. 

Argued  before  SCOTT,  MacLEAX,  and  DAMS,  JJ. 


A.  B.  Schleimer,  for  appellant. 


Bernstein,  Herkimer  &  Rubetistein,  for  respondent. 
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enable  him  to  fulfill  his  contract;  in  all  these  cases,  the  vendor  or  lessor 
is  liable  to  the  vendee  or  lessee  for  the  loss  of  the  bai^un,  under  the  mics 
analogous  to  those  applied  in  the  sale  of  personal  proprty." 

A  tenant  evicted  by  a  superior  landlord  is  not  entitled  to  pectDuarr 
damages  as  against  his  immediate  landlord  in  the  absence  of  fraud,  or  bad 
faith. 

Matter  of  Strasburger,  132  N.  Y.  128;  43  St  Rep.  553;  30  N.  E.  3791 

Where  the  eviction  is  occasioned  through  the  fault  of  the  lessor,  the 
measure  of  damages  is  the  value  of  the  unexpired  term  less  the  rent  re- 
served. 

Mack  v.  Patchin,  42  N.  Y.  167. 

Drucker  v.  Simon,  4  Daly,  53. 

Chatterton  v.  Fox,  5  Duer,  64. 


b.  Special  damages. 

Recovery  is  not  in  all  cases  confined  to  this  difference  of  rental  value, 
which  is  general  damages,  special  damages,  which  arc  the  natural  bat  not 
necessary  consequences  of  the  breach,  being  also  recoverable  if  properly 
alleged  and  shown. 

Williamson  v.  Stevens,  13  Ann.  Cas.  197;  84  App.  Div.  518;  82  N.  Y. 
Supp.  1047. 
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Davis,  J.  The  action  was  brought  to  recover  damages  for  an 
eviction  from  premises  126  Broome  Street,  New  York  City.  The 
plaintiff's  assignor  became  the  tenant  of  the  basement  and  ground 
floor  of  the  premises  in  question  under  a  lease  executed  by  the 
defendant  for  a  term  of  three  years  from  January  13,  1902,  at  the 
rate  of  $1,200  a  year,  payable  in  equal  monthly  payments  in  ad- 
vance on  the  isth  of  each  month.  The  premises  were  to  be  used 
as  a  boarding  and  livery  stable.  There  were  four  windows  in  the 
stable,  through  which  alone  the  plaintiff  claimed  the  horses  re- 
ceived light  and  air.  On  the  trial  the  plaintiff  offered  evidence  to 
show  that  on  the  iSth  of  March,  1902,  in  the  night,  the  defendant, 
j,Qr. others  acting  in  concert  with  him,  closed  these  four  windows 
with  wooden  boards  covered  with  galvanized  tin,  so  that  the  base- 
ment became  useless  as  a  stable,  and  made  it  necessary  for  the 
plaintiff  finally  to  abandon  the  premises,  which  he  did  on  May  2, 

Damages  for  Eviction  of  Tenant  by  Landlord, — Crnti'^: 


And  if  the  eviction  occurs  at  a  season  of  the  year  when  the  expense  of 
removing  is  greater  than  it  would  be  at  the  expiration  of  the  term,  he  may 
recover  such  extra  expense. 

Chatterton  v.  Fox,  5  Duer,  64, 

In  an  action  to  recover  damages  for  the  breach  of  a  covenant  for  the 
quiet  enjoyment  of  leased  premises,  special  damages  cannot  be  recovered, 
unless  alleged  in  the  complaint. 

Hyman  v.  Boston  Chair  Mfg.  Co.,  59  Super.  Ct.  116;  36  St.  Rep.  927; 
13  N.  Y.  Supp.  609. 

Goldman  v.  Gainey,  ^y  App.  Div.  330;   73  N.  Y.  Supp.  738. 

Where  a  tenant  brings  an  action  against  his  landlord  for  entering  into 
a  building  on  the  demised  premises,  and  wrongfully  placing  therein  prop- 
erty of  his  own,  which  the  tenant  will  be  compelled  to  remove,  the  tenant 
if  he  does  not  seek  to  recover  the  rental  value  of  the  premises,  may  recover, 
as  an  element  of  his  damages,  the  amount  which  it  will  necessarily  cost 
him  to  remove  the  property  thus  wrongfully  placed  on  the  premises. 

Buhrmaster  v.  Ainsworth,  90  Hun,  563;  71  St.  Rep.  404;  36  N.  Y. 
Supp.  68. 

Defendants  tore  down  and  destroyed  a  building  built  by  the  plaintiff,  the 
tenant,  on  the  premises.  In  an  action  to  recover  damages,  the  plaintiff 
gave  evidence  tending  to  show  that  he  had  a  sum  of  money,  in  a  box  in 
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1902.  It  thus  appears  that  the  eviction,  if  any,  took  place  on  the 
2d  of  May,  1902.  The  learned  justice  set  aside  the  verdict  and 
g^ranted  the  new  trial  on  the  ground  that  the  question  of  this 
eviction  was  within  the  issues  presented  in  a  Municipal  Court 
action  brought  in  April,  1902,  by  this  defendant  against  the  plain- 
tiff's assignor  for  the  rent  of  these  premises  falling  due  under  the 
terms  of  the  lease  on  April  15,  1902.  There  was  a  verified  an- 
swer in  that  action  setting  up  the  fact  of  the  boarding  up  of  the 
windows  by  the  lessor ;  but  there  was  no  allegation  that  the  lessee 
had  abandoned  the  premises,  the  fact  being  that  at  the  time  of  the 
filing  of  the  answer  he  was  still  in  possession  and  occupancy  oi 
the  premises.  Judgment  in  said  Municipal  Court  action  was 
taken  by  default  against  the  lessee  on  May  12,  1902.  The  defense 
of  eviction  relied  on  in  the  case  at  bar  was  not  set  up  in  the 
Municipal  Court  action,  which  was  brought  to  recover  rent  due 
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said  building,  which  was  lost  in  the  removal.  It  was  held  that  plaintiff 
was  not  obliged  to  gather  up  the  fragments  of  his  scattered  and  broken 
chattels,  but  was  at  liberty  to  leave  them  where  defendants  placed  tbcm, 
looking  to  them  for  their  value. 

That  plaintiff  was  entitled  to  recover  for  all  losses  occasioned  by  the 
trespass,  including  the  destruction  of  the  building,  the  loss  of  the  money, 
and  the  value  of  the  unexpired  term. 

Ettn  V.  Luysier,  60  N.  Y.  252. 

Where  the  tenant  was  forcibly  evicted  and  the  landlord  detained  a  por- 
tion of  his  goods  and  broke  up  his  business  it  was  held  in  an  action  for 
damages  that  the  tenant  might  recover  the  value  of  the  goods  and  for  the 
injury  done  by  breaking  up  his  business. 

Marquart  v.  La  Farge,  5  Duer,  559. 

In  the  case  of  the  eviction  of  a  tenant  of  an  opera  house  it  was  held  that 
he  might  recover  the  expenses  of  advertising,  printing,  &c  in  announcing 
the  performances  of  the  week  following  the  eviction. 

Academy  of  Music  v.  Hackett,  2  Hilt.  217. 

Where  the  tenant  is  evicted  and  his  business  broken  up  by  the  trespass 
and  wrong  of  the  defendant  the  prospective  profits  during  the  remainder 
of  the  term  of  his  lease  are  proper  to  be  considered  in  estimating  his 
damages. 
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April  15,  1902.  Indeed,  it  could  not  have  been  set  up  there,  for 
the  reason  that  the  eviction  did  not  occur,  if  at  all,  until  May  2, 
1902,  when  the  lessee  abandoned  the  premises.  The  cause  of 
action  set  forth  in  the  Municipal  Court  complaint  accrued  April 
15,  1902.  The  eviction  pleaded  in  the  case  at  bar  did  not  take 
place  until  May  2,  1902.  Obviously,  then,  this  litigation  could 
not  have  been  litigated  in  an  action  for  rent  due  on  April  15,  1902. 
Koehler  v.  Scheider,  15  Daly,  198;  23  St.  Rep.  68;  4  N.  Y.  Supp. 
61 1 ;  Thomson-Houston  Elec.  Co.  v.  Durant  Land  Improv.  Co., 
144  N.  Y.  34,  44,  39  N.  E.  7.  The  learned  justice  was  therfore 
in  error  in  holding  that  the  issue  of  eviction  in  the  case  at  bar  had 
been  adjudicated  in  the  Municipal  Court  action  and  was  a  bar  to 
plaintiff's  recovery  here. 

But  there  is  a  reason  apparent  on  the  record  which  will  support 
the  order  setting  aside  the  verdict  and  granting  the  new  trial  not- 
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Snow  V.  Pulitzer,  142  N.  Y.  263 ;  58  St.  Rep.  782 ;  36  N.  E.  1059. 

Hong  Sing  v.  Wolf  Fein,  33  Misc.  608;  (>7  N.  Y.  Supp.  1109. 

In  Dickinson  v.  Hart,  142  N.  Y.  183 ;  58  St.  Rep.  645 ;  36  N.  E.  801,  the 
amount  of  the  rent  to  be  paid  was  to  be  determined  by  the  sales. 

In  an  action  for  breach  of  contract  the  plaintiff  was  permitted  to  show 
the  loss  of  profits  as  items  constituting  the  damages. 

Where  a  landlord,  during  the  continuance  of  the  lease,  evicts  a  tenant 
from  a  part  of  the  premises,  the  tenant  is  relieved,  during  the  continuance 
of  such  eviction,  from  the  payment  of  any  portion  of  the  rent. 

Carter  v.  Byron,  49  Hun,  299;    17  St.  Rep.  700;    i  N.  Y.  Supp.  905. 

The  lease  provided  that  the  store  should  be  exclusively  used  for  the  sale 
of  confectionery.  Some  expenditures  were  made  in  fitting  up  the  store. 
At  the  time  the  tenant  was  evicted  he  was  doing  a  larg  and  profitable 
business  and  had  a  large  stock  on  hand. 

It  was  held  that  recovery  might  be  had  for  the  expenditures  so  made 
and  for  damage  to  and  depreciation  of  the  stock. 

Snow  V.  Pulitzer,  142  N.  Y.  263 ;  58  St.  Rep.  782 ;  36  N.  E.  1059. 

In  Woods  V.  Keman,  57  Hun,  215;  32  St.  Rep.  815;  10  N.  Y.  Supp.  654; 
19  Civ.  Pro.  180,  the  tenant  had  been  removed  by  summary  proceedings, 
which  upon  appeal  and  new  trial  resulted  in  the  dismissal  of  the  landlord's 
petition.    The  action  was  brought  to  recover  damages  sustained  by  the 
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withstanding  the  error  above  referred  to,  and  which  must  lead 
to  the  affirmance  of  that  order  here.  On  the  question  of  damages 
the  court  charged  the  jury  that  the  measure  of  damages  is  tfie 
difference  between  the  rent  stipulated  in  the  lease  and  the  rental 
value  of  the  premises  in  the  condition  in  which  the  landlord  *'put 
them."  He  went  on  to  say:  "The  rental  value  of  the  premises 
mentioned  in  the  lease  is  $ioo  per  month.  That  is  what  the 
premises  were  worth  at  the  time  the  parties  entered  into  the  lease. 
Now,  what  were  the  premises  worth  after  the  windows  had  been 
boarded  up?  Testimony  has  been  introduced  to  show  that  they 
were  worth  $75  a  month,  and  the  difference  would  be  the  amount 
of  damages  which  the  plaintiff's  assignor  suffered  by  reason  of 
that  act."  The  rule  thus  laid  down  makes  the  damages  depend 
upon  the  effect  upon  the  premises  of  boarding  up  the  windows. 
Under  the  authorities  that  element  should  not  be  considered  in 
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removal.  It  was  held  that  the  right  of  the  plaintiff  to  recover  was  not 
limited  to  the  injuries  done  to  his  goods  in  their  removal,  but  that  he  w^a? 
also  entitled  to  recover  for  the  use  of  the  premises  from  the  time  he  was 
dispossessed  to  the  time  that  restitution  was  ordered,  and  as  constituting 
elements  of  loss  to  the  value  of  the  crops  and  fruit  upon  the  land  which 
had  been  gathered  during  the  time  intervening  between  his  removal  and 
his  restitution. 

In  Drucker  v.  Simon,  4  Daly,  53,  the  court  says :  "It  is  doubtful  whether 
the  plaintiff  was  entitled  to  the  difference  in  rent  he  paid  for  the  demised 
premises,  and  those  he  removed  to,  or  that  any  evidence  on  that  head 
should  have  been  allowed. 

If  it  were  proper  at  all,  the  question  put  to  plaintiff,  which  the  justice 
allowed  against  defenaant's  objection,  viz.:  **What  rent  he  paid  for  the 
place  he  moved  to  after  he  left  the  demised  premises?"  was  clearly  im- 
proper, without  evidence  as  to  the  situation,  convenience,  and  equality  of 
accommodation  of  the  premises  removed  to,  as  compared  with  those  he 
left,  and  without  evidence  (as  the  eviction  was  not  forcible  nor  sudden) 
that  he  made  diligent  effort  to  get  suitable  premises  of  as  good  class,  at 
the  same  rent,  and  failed.  It  is  doubtful,  in  any  event,  if  he  could  recover 
both  the  difference  in  value  of  the  premises  he  removed  from,  and  the 
difference  in  rent  of  those  he  removed  to.    My  view  is,  that  the  former  is 
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estimating  the  plaintiff's  damages.  The  proper  rule  is  laid  down 
in  the  case  of  Mack  v.  Patchin,  42  N.  Y.  167,  i  Am.  Rep.  506. 
Under  the  doctrine  of  that  case  the  tenant  is  entitled  to  recover 
as  damages  "the  value  of  the  unexpired  term  of  lease  at  the  time 
of  the  eviction  over  and  above  the  rent  reserved  by  the  terms  of 
the  lease."  There  was  no  evidence  adduced  at  tl^e  trial  bearing 
upon  the  rental  value  of  the  unexpired  term  over  and  above  the 
rent  reserved  in  the  lease,  but,  on  the  contrary,  the  evidence  in- 
troduced tended  to  show  merely  the  effect  upon  the  rental  value 
caused  by  the  boarding  up  of  the  windows.  This  evidence  was 
inadmissible  upon  the  question  of  the  measure  of  plaintiff's  dam- 
ages. Under  the  circumstances,  the  defendant  was  entitled  to 
have  the  verdict  set  aside,  and  a  new  trial  granted. 

Order  of  the  City  Court  is  affirmed,  with  costs  and  disburse- 
ments.   All  concur. 
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the  compensation  intended  by  law  to  protect  him  against  the  extra  expense 
incurred  by  the  latter." 

In  an  action  by  lessees  for  breach  of  covenant  of  quiet  enjoyment  of  the 
demised  premises,  they  having  been  evicted,  evidence  is  not  admissible  on 
behalf  of  the  defendant  that  plaintiffs,  to  protect  their  interests,  took  a 
new  lease  at  an  increased  rent  for  a  longer  term,  and  subsequently  sold 
such  new  lease  at  a  profit. 

Fitzgibbons  v.  Freisem,  12  Daly,  419. 

ill  an  cction  brought  to  recover  rent  of  certain  premises  under  a  lease 
a  counterclaim  was  interposed  that  the  plaintiff  had  evicted  the  defendant 
from  a  substantial  portion  of  the  premises  resulting  in  the  destruction  of 
certain  crops.  The  eviction  took  place  during  the  term  of  the  lease.  It 
was  held,  that  the  counter-claim  should  be  sustained  to  the  extent  of  the 
damages  awarded  for  the  eviction  and  the  consequent  loss  of  the  crops 
as  these  damages  arose  out  of  the  breach  of  the  covenant  for  quiet  enjoy- 
ment. 

Ludlow  v.  McCarthy,  5  App.  Div.  517;  38  N.  Y.  Sttpp.  1075. 
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KNICKERBOCKER  INV.  CO.  v.  VOORHEES  et  aL 

[loo  App.  Div,  414;  91  N.  y.  Supp,  816.] 

{Supreme  Court,  Appellate  Division,  First  Department.    January  20,  igog.) 

I.  Corporations — Voting  Trust — Fraud — Injunction. 

Where,  in  a  suit  by  a  corporation  to  terminate  a  voting:  trust  of  stodc 
which  it  owned  in  another  corporation,  on  motion  for  a  temporary  in- 
junction, it  appeared  that  under  the  voting  trust  agreement  the  man- 
agement of  the  affairs  of  plaintiff  had  been  virtttally  turned  over  to 
persons  who  had  but  little  personal  interest  therein  or  in  the  success 
of  the  other  corporation,  slight  evidence  of  bad  faith  would  be  suffi- 
cient to  justify  a  finding  that  the  execution  of  the  voting  trust  agree- 


NoTE. — Voting  Trusts  of  Corforats  Stock. 

a.  In  general. — ^470. 

b.  Statute. — ^471. 

c.  Legality. — ^472. 

d.  Rights  of  parties. — ^478. 

e.  Revocation. — ^484. 


a.  In  general. 

A  voting  trust  is  an  agreement  between  stockholders  to  place  their  stock 
of  a  particular  corporation  in  the  hands  of  a  trustee  or  trustees  with 
authority  to  vote  thereon  for  a  certain  period  of  time. 

A  stockholder's  written  consent,  on  the  reorganization  of  a  New  Jersey 
corporation,  to  the  formation  of  a  voting  trust,  prepared  by  the  trustees 
and  presented  to  the  stockholders  for  only  ten  days'  consideration,  accom- 
panied by  a  threat  that  the  exchange  of  the  old  stock  for  the  new  will  not 
be  permitted,  unless  such  consent  is  signed,  will  be  construed  most  strongly 
against  the  trustees. 

Warren  v.  Pim,  65  N.  J.  Eq.  36;  55  Atl.  6S. 
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ment  was  procured  by  fraud  so  as  to  authorize  the  grant  of  the  in- 
junction. 
Same^I  n  junction — Statutes. 

Insurance  Law,  Laws  1892,  p.  1958,  c.  690,  Sec,  56,  provides  that  no 
order,  judgment,  or  decree  restraining  or  interfering  with  the  prose- 
cution of  the  business  of  any  domestic  insurance  company  shall  be 
made  otherwise  than  on  the  application  of  the  Attorney  General  after 
the  approval  of  the  Superintendent  of  Insurance.  Held,  that  where  a 
corporation  sued  to  set  aside  a  voting  trust  of  stock  owned  by  it  in  a 
domestic  life  insurance  company  on  the  ground  that  it  was  procured 
by  fraud,  an  injunction  pendente  lite  restraining  the  voting  trustees 
from  taking  any  further  action  with  reference  to  voting  stock  of  the 
plaintiff,  but  which  did  not  enjoin  them  from  acting  as  officers  of  the 
insurance  company,  or  from  voting  their  own  stock  in  the  insurance 
company,  was  not  violative  of  the  statute. 
Van  Brunt,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
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b.  Statute, 


New  York  is  the  only  state  in  which  voting  trusts  seem  to  be  sanctioned 
by  statute.  They  are  authorized  by  the  amendment  of  1901  to  section  20 
of  the  General  Corporation  Law  providing  as  follows: 

"A  stockholder  may,  by  agreement  in  writing,  transfer  his  stock  to  any 
person  or  persons  for  the  purpose  of  vesting  in  him  or  them  the  right  to 
vote  thereon  for  a  time  not  exceeding  five  years  upon  terms  and  conditions 
stated,  pursuant  to  which  such  person  or  persons  shall  act;  every  other 
stockholder,  upon  his  request  therefor  may,  by  a  like  agreement  in  writing 
also  transfer  his  stock  to  the  same  person  or  persons  and  thereupon  may 
participate  in  the  terms,  conditions  and  privileges  of  such  agreement;  the 
certificate  of  stock  so  transferred  shall  be  surrendered  and  cancelled  and 
certificates  therefor  issued  to  such  transferee  or  transferees  in  which  it 
shall  appear  that  they  are  issued  pursuant  to  such  agreement  and  in  the 
entry  of  such  transferee  or  transferees  as  owners  of  such  stock  in  the 
proper  books  of  said  corporation  that  fact  shall  also  be  noted  and  there- 
upon he  or  they  may  vote  upon  the  stock  so  transferred  during  the  time 
in  such  agreement  specified;  a  duplicate  of  every  such  agreement  shall  be 
filed  in  the  office  of  the  corporation  where  its  principal  business  is  trans- 
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Suit  by  the  Knickerbocker  Investment  Company  against  Foster 
M.  Voorhees  and  others  as  individuals  and  as  voting  trustees  of 
the  stock  in  the  Bankers'  Life  Insurance  Company.  From  an 
order  continuing  pendente  lite  an  injunction  granted  ex  parte, 
defendants  appeal.    AMrtncd, 

Argued  before  VAN  BRUNT,  P.  J.,  and  HATCH,  PATTER- 
SON, INGRAHAM,  and  LAUGHLIN,  JJ. 

Herbert  Barry,  for  appellants. 

Eugene  Van  Schaick,  for  respondent. 

Laughlin,  J.  The  plaintiff  is  a  corporation  organized  under 
the  laws  of  New  Jersey  for  the  purpose,  as  shown  by  the  admis- 
sions in  the  answers  and  the  affidavit  of  its  president  presented  by 
the  defendants  in  opposition  to  the  motion,  of  controlling  or  man- 

VoTiNG  Trusts  of  Corporate  Stock, — Continued. 

acted  and  be  open  to  the  inspection  of  any  stockholder,  daily,  during  busi- 
ness hours." 

In  other  states,  without  any  statutes  upon  the  subject,  voting  trusts  are 
formed  in  practically  the  same  way,  and  it  is  held  that  where  the  trust  is 
for  a  proper  purpose  and  for  a  reasonable  time,  and  does  not  contemplate 
any  advantage  from  which  other  stockholders  of  the  same  corporation  are 
excluded,  it  is  not  contrary  to  any  principles  of  law  or  equity. 

Chapman  v.  Bates,  6i  N.  J.  Eq.  658 ;  47  Atl.  638. 

Brightman  v.  Bates,  175  Mass.  105;  55  N.  E.  809. 

Whitehead  v.  Sweet,  126  Cal.  67. 

Mobile  &  O.  R.  Co.  v.  Nicholas,  98  Ala.  92;  12  So.  723. 

c  Legality. 

If  a  stockholder,  upon  consideration,  determine  that  a  certain  plan  for 
conducting  the  affairs  of  the  corporation  is  advisable,  they  may,  by  the 
creation  of  a  voting  trust,  so  combine  their  stock  as  to  provide  for  the 
carrying  out  of  the  plan  so  determined  upon.  When  the  agreement  d^ 
prives  such  stockholders  of  all  power  to  direct  the  trustee,  and  all  oppor- 
tunity to  exercise  their  own  judgment  in  respect  to  he  manajgement  of  the 
corporation,  then,  whether  the  transaction  is  open  to  the  objection  of  other 
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aging  and  operating  a  new  life  insurance  company  through  own- 
ership of  the  majority  of  the  shares  of  the  capital  stock.  The 
incorporators  of  the  plaintiff  originally  contemplated  organizing, 
owning,  and  operating  the  Lincoln  National  Life  Insurance  Com- 
pany, but  they  abandoned  that  project,  and  decided  to  obtain  con- 
trol of  the  Bankers'  Life  Insurance  Company,  which  was  an 
existing,  successful,  insurance  corporation  organized  under  the 
laws  of  New  York,  having  i,ooo  shares  of  capital  stock  of  the 
par  value  of  $ioo  each.  The  plaintiff  corporation  purchased  626 
of  these  shares  of  stock,  and  by  resolution  of  its  board  of  directors 
constituted  the  individual  defendants  voting  trustees  thereof  for 
the  period  of  five  years.  The  plaintiff  now  desires  to  terminate 
this  voting  trust,  ?ind  to  manage  its  stock  in  the  insurance  com- 
pany as  its  duly  elected  directors  may  deem  best  for  its  interests ; 
and  it  brings  this  action  to  annul  the  so-called  voting  trust  on 
three  grounds :  First,  that  it  was  void  upon  its  face ;  second,  that 

Voting  Trusts  of  Corporate  Stock, — Continued. 


stockholders,  as  depriving  them  of  their, right  to  the  aid  of  their  co-stock- 
holders, must  be  dependent  upon  the  purposes  for  which  the  trust  was 
created. 

If  the  stockholders,  so  excluding  themselves  by  a  grant  of  irrevocable 
powers  by  proxy  for  a  fixed  period,  reserve  to  themselves  any  benefit  to 
be  derived  from  such  plan,  to  the  exclusion  of  other  stockholders,  who  do 
not  come  into  the  combination,  such  voting  trust,  and  the  acts  done  to 
effectuate  it,  are  contrary  to  public  policy,  and  other  stockholders  have  a 
right  to  the  interposition  of  a  court  of  equity  to  prevent  its  being  put  into 
operation. 

Kreissl  v.  Distilling  Co.  of  America,  61  N.  J.  Eq.  5 ;  47  Atl.  471. 

An  agreement,  between  the  joint  owners  of  an  invention,  that  stock, 
issued  to  them  in  consideration  for  its  transfer  to  the  corporation,  shall 
be  held  jointly  and  be  inalienable  for  ten  years,  appointing  one  of  their 
number  as  proxy  to  vote  on  said  shares  by  a  power  of  attorney  irrevocable 
for  ten  years  without  their  consent,  is  not  void  as  against  public  policy. 

Hey  V.  Dolphin,  92  Hun,  230;  71  St.  Rep.  794;  36  N.  Y.  Supp,  6vj. 

The  aforesaid  agreement  was  made  before  the  General  Corporation  Law 
was  passed,  but  the  case  practically  held  that  such  law  would  not  invalidate 
the  agreement,  as  the  effect  of  the  arrangement  was  not  materially  different 
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it  was  void  for  fraud,  in  that  its  execution  was  obtained  through 
false  and  fraudulent  material  misrepresentations  of  two  of  the 
individual  defendants;  and,  third,  that  the  voting  trustees  have 
been  guilty  of  bad  faith  and  mismanagement  justifying  its  rescis- 
sion. The  temporary  injunction  order  from  which  the  appeal  is 
taken  enjoins  the  individual  defendants  from  voting  on  the  stock 
at  any  meeting  of  the  stockholders  of  the  insurance  company,  and 
from  in  any  manner  interfering  therewith  pending  the  action,  ex- 
cept to  properly  indorse  and  return  the  same  to  the  plaintiff,  and 
"from  in  any  manner  dealing  with  the  assets  or  property  of  the 
Bankers'  Life  Insurance  Company  by  virtue  of  their  holding  such 
certificates  of  stock. 

Whether  the  formation  of  a  corporation  for  the  purpose  of  con- 
trolling or  managing  and  operating  another  corporation  through 
the  ownership  of  a  majority  of  its  stock,  as  distinguished  from 
leasing  or  purchasing  its  property  and  franchises,  is  valid  under 
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from  an  agreement  to  become  partners  as  to  the  stock  for  a  period  of  ten 
years. 

Id. 

It  is  sufficient  consideration  for  an  agreement  between  purchasers  of  a 
stock  to  form  a  voting  trust  that  in  their  agreement  to  purchase  a  block 
of  stock  they  stipulated  for  a  voting  contract;  and  it  is  immaterial  that 
the  voting  agreement  was  not  executed  until  after  their  bid  for  the  stock 
was  made,  it  having  been  executed  before  they  completed  the  purchase  and 
became  the  owners  by  paying  the  purchase  money ;  and  it  is  also  immaterial 
that  a  certificate  for  part  of  the  stock  was  issued  to  each  party. 

Smith  V.  San  Francisco  &  N.  P.  R.  Co.,  lis  Cal.  584. 

An  agreement  whereby  the  subscribers,  in  order  to  form  a  syndicate  Co 
gain  control  of  a  corporation  and  advantage  to  themselves,  agree  to  take 
a  stated  number  of  shares  of  stock  at  a  certain  price  and,  after  the  purcbase 
thereof,  to  enter  into  a  pooling  contract  whereby  all  the  syndicate  stock 
shall  be  voted  at  each  annual  meeting  for  a  period  of  not  less  than  three 
years,  for  such  board  of  directors  as  shall  be  named,  by  a  committee  of 
five  of  the  subscribers,  with  power  to  a  majority  of  them  to  fill  any  vacancy 
in  the  committee,  is  not  unlawful  as  an  attempt  upon  the  part  of  such  sub- 
scribers to  deprive  themselves  of  their  deliberative  powers  and  duties  as 
stockholders,  it  being  possible  that  the  committee  contemplated  should  ad 
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the  laws  of  New  Jersey,  is  a  question  not  presented  for  decision 
on  this  appeal;  but  we  cannot  refrain  from  observing  that  the 
propriety  or  necessity  therefor  is  not  apparent.     If,  however,  that 
be  lawful  under  the  statutes  of  New  Jersey,  and  not  opposed  to 
our  pubhc  policy — ^which  it  is  unnecessary  at  this  time  to  decide — 
it  does  not  follow,  as  contended  by  the  learned  counsel  for  the 
appellants,  that  the  corporation  thus  organized  to  control  and 
manage  another  may  delegate  to  individuals,  not  its  directors  or 
officers,  exclusive  power  to  manage  and  control  the  other  cor- 
poration for  a  period  of  five  years,  leaving  its  directors,  through 
whom  the  law  contemplates  that  the  corporation  shall  exercise  its 
powers,  virtually  without  any  function  to  perform  after  thus  dele- 
gating to  others  all  of  their  powers  and  duties.    The  purchase  by 
the  plaintiff  of  the  insurance  company's  stock  was  made  in  De- 
cember, 1902,  from  two  individuals,  one  of  whom  held  501  shares 
and  the  other  125.     The  holder  of  the  125  shares  had  paid  par 
therefor  on  the  incorporation  of  the  company  in  1899,  and  the 
holder  of  the  501  shares  had  paid  $120  per  share  therefor  in  Sep- 
tember, 1902.     The  company  had  accumulated  a  large  surplus,  its 

Voting  Trusts  of  Corporate  Stock, — Continued. 

as  trustees  for  the  stockholders,  and  it  not  appearing  that  the  advantage 
mentioned  was  to  be  at  the  expense  of  the  corporation,  or  intended  to 
work  a  wrong  to  the  other  stockholders. 
Brightman  v.  Bates,  175  Mass.  105,  55  N.  E.  809. 

Although  a  foreign  corporation  is  not  directly  controlled  by  section  21  of 
the  General  Corporation  Law  relating  to  proxies,  this  state  will  not  enforce 
an  agreement,  which  in  the  case  of  a  domestic  corporation  would  be  void 
as  in  violation  of  that  section,  relating  to  a  proxy  of  a  foreign  corporation 
to  be  voted  on  in  this  state,  in  violation  of  its  general  policy  thus  declared. 
Sullivan  v.  Parkes,  69  App.  Div.  221 ;   74  N.  Y.  Supp.  787. 
Thus,  where  the  owners  of  the  majority  of  the  stock  of  a  corporation 
formed  under  the  laws  of  Delaware  agree  to  issue  irrevocable  proxies 
representing  their  stock  to  two  persons,  who  shall  vote  the  stock  as  seems 
to  them  for  the  best  interests  of  such  majority  stock,  and  that  in  the  event 
of  their  disa^eement  a  third  person  shall  be  selected,  who  shall  determine 
the  question,  such  an  agreement  will  not  be  enforced  in  this  state  as  con- 
trary to  its  declared  policy  in  relation  to  domestic  corporations. 
Id. 
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business  was  increasing,  and  it  was  paying  dividends  of  6  per  coit 
The  stock  was  all  purchased  by  the  plaintiff  at  $300  per  share. 
The  moving  papers  tend  to  show  that  this  was   more  than  its 
value,  and  that  the  purchase  was  induced  by  false  and  fraudulent 
representations  of  the  individual  defendants  Voorhees  and  Stokes 
concerning  its  value,  and  in  furtherance  of  a  scheme  formed  br 
them  with  the  defendant  Sherer  and  the  individuals  from  whom 
the  stock  was  purchased  to  control  the  management  of  the  insur- 
ance company  for  the  benefit  of  the  individual  defendants,  their 
relatives  and  friends.     It  does  not  appear  but  that  the  vendors  of 
this  stock  had  the  absolute  right  to  sell  it  unconditionally,  or  that 
in  giving  the  option  thereon  pursuant  to  which  the  transfer  was 
subsequently  made  they  imposed  any  conditions;  but  after  the 
execution  of  a  valid  option  for  the  sale  of  the  stock  and  the  pay- 
ment of  $30,000  thereon,  but  before  the  actual  delivery  of  the 
stock,  the  board  of  directors  of  the  insurance  company  passed  a 
resolution  declaring  their  unalterable  opposition  to  the  transfer  of 
the  control  of  the  capital  stock  to  the  defendant  Voorhees,  or 
anybody  else  of  whom  they  had  no  previous  knowledge  and  di- 
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An  agreement  between  three  persons  to  purchase,  as  an  entirety,  railway 
stock  ordered  to  be  sold  in  the  course  of  the  administration  of  an  estate, 
and  to  combine,  in  order  to  secure  and  keep  control  of  the  company,  such 
stock  so  as  to  have  it  voted  as  a  unit  for  five  years,  the  vote  to  be  cast  to 
be  determined  by  ballot  between  them,  does  not  contravene  public  policy* 
nor  is  such  agreement  illegal  by  reason  of  being  in  restraint  of  trade. 

Smith  V.  San  Francisco  &  N.  P.  R.  Co.,  115  Cal.  584. 

In  the  case  of  Sullivan  v.  Parkes,  69  App.  Div.  221,  74  Supp.  7^#  ^ 
though  it  was  unnecessary  to  determine  the  question  of  the  validity  of  a 
voting  trust  to  continue  for  a  term  of  fifteen  years  by  the  renewal  every 
three  years  of  irrevocable  proxies,  the  court  said  that  an  agreement  that 
prevents  the  owners  of  shares  of  stock  from  exercising  the  usual  privilege 
of  ownership,  or  so  ties  up  such  stock  as  to  prevent  its  free  alienaitioft  ^ 
that  period,  would  seem  to  be  void  under  the  provisions  of  secticm  2  of  Ac 
Personal  Property  Law  relating  to  suspension  of  ownersh^>. 

A  contract  was  made  between  the  holder  of  certain  patents  and  sciveD 
capitalists  to  form  a  corporation,  fifty-five  thousand  shares  of  whose  capital 
stock  of  one  hundred  thousand  shares  should  be  issued  to  the  former  in 
payment  for  his  patents  to  be  assigned  to  the  company,  and  twenty-ci 
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reeling  that  the  resolution  be  communicated  to  the  parties  inter- 
ested, that  the  attorney  for  the  company  take  such  steps  as  might 
be  necessary  to  protect  its  hiterests  in  the  premises,  and  that  the 
chairman  explain  to  the  parties  interested  that  the  board  was  op- 
posed to  the  transfer  of  the  stock  previous  to  the  submission  to 
it  of  the  names  of  the  purchasers  in  order  to  enable  it  to  decide 
whetiier  the  transfer  was  for  the  interests  of  the  company.  Upon 
the  presentation  of  this  resolution  to  Voorhees  and  the  invest- 
ment company,  negotiations  were  opened  between  the  parties  ap- 
parently with  a  view  to  averting  friction,  and  not  in  recognition 
of  the  right  of  the  board  of  directors  of  the  insurance  company 
to  interfere  with  a  sale  of  the  stock.  As  a  result  of  these  nego- 
tiations, a  voting  trust  agreement  was  signed  by  the  plaintiff  and 
the  individual  defendants  as  voting  trustees.  It  purports  to  be 
an  agreement  between  the  stockholders  of  the  insurance  company 
who  should  become  parties  thereto  and  the  three  trustees,  con- 
cerning whom  it  is  recited  that  one  had  been  chosen  to  represent 
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thousand  to  the  capitalists  for  cash  to  be  advanced  and  used  in  exploiting 
the  patents,  the  remaining  seventeen  thousand  shares  to  be  held  in  the 
treasury  for  sale.  They  also  agreed  to  put  their  stock  into  a  voting  trust 
for  a  period  of  ten  years  from  the  formation  of  the  company  and  receive 
therefor  transferable  trust  certificates  issued  by  the  trustee.  The  trustee 
was  to  be  chosen  by  mutual  consent  and  it  was  his  duty  to  so  vote  at 
elections  of  directors  that  the  patentee  should  nominate  and  elect  a  minor- 
ity of  the  directors  and  the  holders  of  the  remainder  of  the  stock  should 
nominate  and  elect  the  majority.  It  was  held  that,  as  such  voting  trust 
was  made  for  a  proper  purpose  and  for  a  good  consideration,  it  was  not 
contrary  to  public  policy  as  between  the  original  parties  thereto,  but  that 
it  was  void  as  to  the  purchasers  of  the  seventeen  thousand  shares  of 
treasury  stock,  as  the  agreement  giving  the  holders  of  the  twenty-eight 
thousand  shares  the  control  of  the  company  did  not  appear  upon  the  cer- 
tificate of  incorporation  or  in  any  by-law  or  upon  the  certificates  of  stock. 

It  was  also  held  that  such  voting  trust  was  void  as  to  such  purchasers, 
whether  or  not  they  had  notice  of  it  before  buying  stock,  since  such  trust 
did  not  form  part  of  the  contract  between  them  as  holders  of  the  new 
stock  and  the  company. 

White  V.  Thomas  Inflatable  Tire  Co.,  52  N.  J.  Eq.  178;   28  Atl.  75. 
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the  majority  and  one  the  minority  of  the  stockholders  of  the  in- 
surance company,  and  that  the  other  was  selected  by  these  two. 
It  contains  no  reference  to  the  insurance  company,  or  recital  that 
it  had  become  a  stockholder,  or  any  condition  or  understanding 
that  such  agreement  should  be  executed.  It  purports  to  give  to 
these  trustees  exclusively  the  voting  power  on  the  stock  of  such 
stockholders  as  should  subscribe  thereto  for  the  period  of  five 
years,  and  provides  that  the  stock  shall  be  transferred  upon  the 
books  of  the  company  to  the  names  of  the  trustees,  who  were  to 
give  the  stockholders  certificates  showing  that  at  the  expiration 
of  the  five  years  they  would  be  entitled  to  have  issued  to  them  the 
same  number  of  shares  and  to  any  dividends  declared  in  the 
meantime.  The  trustees  covenanted  to  "exercise  their  best  judg- 
ment from  time  to  time  to  select  suitable  directors,  to  the  end  that 
the  affairs  of  the  company  shall  be  properly  managed." 

There  must  be  a  trial  of  the  issues,  and  therefore  we  should,  in 
reviewing  the  propriety  of  issuing  thhe  temporary  injunction,  re- 

VoTiNG  Trusts  of  Corporate  Stock, — Continued. 

d.  Rights  of  parties. 

When  the  question  whether  a  naked  trustee  of  stock  in  a  Montana  cor- 
poration can  vote  upon  it  under  the  statutes  of  that  state  is  a  doubtful  one 
and  without  any  precedents  therefor,  the  right  of  a  New  York  trust  com- 
pany, which  is  the  registered  owner  of  the  stock  of  such  corporation  held 
by  persons  residing  in  foreign  countries  under  an  agreement  to  collect  divi- 
dends and  to  vote  on  the  stock  as  directed,  to  vote  at  stockholders'  meet- 
ings should  be  determined  by  the  courts  of  Montana,  and  the  courts  of 
New  York  will  not,  at  the  suit  of  a  New  York  minority  stockholder,  enjoin 
such  trust  company  from  voting  on  the  stock  standing  nominally  in  itJ 
name,  at  least  so  long  as  the  real  owners  have  not,  as  they  might  ha^e 
done,  had  their  stock  registered  in  their  own  names  and  have  not  objected 
to  the  trust  company's  voting  on  said  stock. 

Lewisohn  Bros.  v.  Anaconda  Copper  Mining  Co.,  26  Misc.  613;  s6N.  Y. 
Supp.  807. 

The  grant  by  a  stockholder  of  his  voting  power  to  a  trustee  in  an  agree 
ment  for  the  security  of  corporate  creditors  docs  not  constitute  the  stock- 
holder a  surety  of  the  corporation  so  that  a  substantial  modification  of  the 
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frain  as  far  as  possible  from  expressing  views  that  may  be  re- 
garded as  controlling  on  the  final  disposition  of  the  case ;  and  yet, 
in  view  of  the  many  contentions  of  the  appellants  strenuously 
urged  both  upon  the  argument  and  in  the  points,  we  cannot  re- 
frain from  making  some  observations  that  may  have  a  bearing  on 
the  merits.  The  defendants  contend  that  the  voting  trust  agree- 
ment was  made  pursuant  to  the  provisions  of  section  20  of  the 
general  corporation  law  (Laws  1892,  p.  1807,  c.  687),  and  that  it 
is  therefore  valid  and  irrevocable.  Doubtless  a  voting  trust 
agreement  made  pursuant  to  that  statute  would  ordinarily  be 
valid ;  but  on  the  question  of  whether  it  might  not  be  revocable, 
in  many  instances  depending  on  the  facts,  we  refrain  from  ex- 
pressing an  opinion  at  this  time.  The  circumstances  here  pre- 
sented, however,  appear  to  us  to  be  extraordinary.  If  it  should 
become  necessary,  the  statute  may  be  declared  inapplicable  to  a 
corporation  organized,  as  the  plaintiff  was,  to  control  the  opera- 
tions of  another  through  ownership  of  the  majority  of  the  stock ; 
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terms  of  the  agreement  by  the  trustee  will  terminate  the  voting  trust  and 
reinvest  the  stockholder  with  the  voting  power. 

Mobile  &  O.  R.  Co.  v.  Nicholas,  98  Ala.  92;  12  So.  723. 

Where,  by  an  agreement  between  the  holder  of  certain  patents  and 
several  capitalists  to  form  a  stock  company,  it  was  provided  that  all  the 
stock  issued  to  the  parties  thereto  should  be  transferred  to  a  trustee,  who 
should  issue  transferable  trust  certificates  to  the  holders,  and  that  the 
trustee  should  vote  at  all  elections  for  directors  in  such  manner  that  a 
minority  of  one  in  the  board  of  directors  should  consist  of  persons  desired 
by  the  patentee,  and  a  majority  of  one  persons  desired  by  the  remaining 
stockholders,  the  purchasers  of  a  majority  of  the  patentee's  trust  certifi- 
cates, which  they  surrender  and  in  place  of  receive  new  certificates  issued 
to  them,  have  the  right  to  dictate  to  the  trustee  the  names  of  the  directors 
which,  by  the  agreement,  were  to  be  nominated  by  the  patentee. 

White  v.  Thomas  Inflatable  Tire  Co.,  52  N.  J.  Eq.  178;   28  Atl.  75. 

The  owners  of  a  majority  of  the  capital  stock  of  a  corporation  organized 
under  the  laws  of  Delaware  entered  into  an  agreement  providing  that  such 
stock  should  be  deposited  with  a  trust  company  for  fifteen  years  and  that 
each  deposit  of  stock  should  be  accompanied  by  an  irrevocable  proxy  run- 
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for  otherwise  the  directors  would  be  divested  of  any  voice  in  xh 
affairs  of  the  corporation  which  they  were  elected  to  manag^e. 

The  appellants  also  contend  that  they  have  fully  rebutted  al 
charges  of  fraud  and  bad  faith.    The  defendant  Sharer,  at  tht 
time  of  the  purchase  of  the  stock  by  the  plaintiff,  owned  a  sing-Ic 
share  of  stock  in  the  insurance  company,  and  was  director  there- 
of, but,  so  far  as  appears,  he  had  no  interest  in  the  investment 
company.    The  defendant  Voorhees  held  5  of  the  total  issue  of 
2400  shares  of  the  capital  stock  of  the  investment  company,  for 
which  the  plaintiff  claims  he  never  paid.     The  defendant  Stokes 
was  a  director,  and  held  100  shares  of  the  investment  company 
capital  stock,  which  it  is  claimed  was  given  to  him  for  his  g^ood 
will  and  friendship,  owing  to  his  influence  politically;  but  this  he 
denies,  and  claims  that  full  consideration  was  paid  for  the  stock. 
After  the  making  of  the  voting  trust  agreement,  Stokes  and  Voor- 
hees each  purchased  one  share  of  the  capital  stock  of  the  insur- 
ance company  to  qualify  them  as  directors,  and  they  were  elected 
directors,  and  Voorhees,  against  whose  control  in  the  manage- 
ment of  the  corporation  the  board  of  directors  had  recently  pro- 
tested, was  elected  president.     The  moving  papers  tend  to  show 
that  the  other  directors  of  the  investment  company  were  political 
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ning  from  the  record  owner  thereof  to  two  of  the  parties  to  the  agreement, 
who  should  vote  the  stock  at  stockholders*  meetings  as  in  their  discretion 
should  appear  for  the  best  interests  of  the  parties  to  the  agreement.    It 
further  provided  that  such  proxies  should  be  renewed  every  three  years  by 
the  owners  of  the  stock  who  should  also  execute  an  irrevocable  power  of 
attorney  to  the  trust  company  authorizing  it,  on  their  failure  to  do  so,  to 
renew  such  proxies  at  the  expiration  of  any  period  of  three  years,  and  that 
in  the  event  of  a  disagreement  between  the  two  voting  trustees  as  to  the 
manner  of  voting  the  stock  they  should  select  a  third  person  who  should 
determine  the  question.    Upon  a  disagreement  and  failure  to  appoint  an 
arbitrator,  it  was  held  that  an  injunction  would  not  issue  to  restrain  one 
of  the  owners  of  the  stock  covered  by  the  agreement  from  voting  his  stock, 
as  in  the  event  of  such  disagreement  and  failure  to  appoint  an  arbitrator 
no  way  of  voting  a  majority  of  the  stock  of  the  company  then  remained, 
except  for  the  individual   stockholders  to  vote  as  they  pleased,  and  the 
agreement  contained  no  provision  prohibiting  them  from  doing  so. 
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or  personal  friends  of  Voorhees  or  Stokes,  and  that  their  action 
was  dominated  and  controlled  by  them ;  that  neither  of  them  had 
had  any  experience  or  possessed  any  special  qualification  for  con- 
ducting an  insurance  business;  that  during  the  succeeding  year 
the  volume  of  the  business  of  the  insurance  company  materially 
fell  off,  its  surplus  largely  decreased,  and  its  expenses  largely 
increased,  and  it  ceased  to  pay  dividends;  that  an  attempt  was 
made  to  have  the  stockholders  ratify  the  action  of  the  board  of 
directors  in  creating  the  voting  trust  agreement  by  having  the 
stockholders  convened  on  call  of  the  chair,  after  an  adjournment 
of  the  annual  meeting  subject  to  the  call  of  the  chair,  without  any 
special  notice  that  this  question  was  to  be  considered;  and  that, 
although  the  minutes  show  the  adoption  of  a  resolution  of  ratifi- 
cation, it  was  not  in  fact  adopted  and  the  action  was  not  in  fact 
taken  by  the  requisite  stock  vote,  which,  however,  is  denied  by  the 
opposing  affidavits.  It  thus  appears  without  controversy  that  by 
the  voting  trust  agreement  the  management  of  the  affairs  of  the 
investment  company  have  been  virtually  turned  over  to  the  voting 
trustees,  who  have  but  little  personal  interest  therein  or  in  the 
success  of  the  insurance  company.       Even  the  uncontroverted 
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Sullivan  v.  Parkes,  69  App.  Div.  229;   74  N.  Y.  Supp.  787. 

When,  after  an  agreement  has  been  entered  into  by  the  stockholders  of 
an  insolvent  railroad  and  its  creditors,  providing  for  the  issue  of  secured 
debentures  to  the  latter  in  lieu  of  their  original  evidences  of  debt,  which 
are  to  be  transferred  to  a  trustee,  and  for  the  establishment  of  a  sinking 
fund  for  the  pa)rment  of  the  debentures,  and  giving,  by  an  irrevocable 
power  of  attorney,  the  right  to  vote  the  stock  to  the  trustee  and  the  de- 
benture holders  until  the  debentures  are  paid,  the  issue  of  general  mort- 
gage bonds  for  the  benefit  of  the  company  is  authorized  by  a  subsequent 
agreement  providing  that  debentures  may  be  surrendered  to  the  trustee 
and  bonds  be  issued  in  lieu  thereof,  that  the  lien  of  the  debentures  deposited 
with  the  trustee  shall  be  maintained  for  the  security  of  the  bonds  issued 
under  said  new  mortgage,  and  that  the  sinking  fund  under  the  debenture 
deed  of  trust  shall  be  continued  and  maintained  until  all  the  debentures 
not  held  by  the  sinking  fund  shall  be  deposited  with  the  trustee  of  the 
general  mortgage,  the  surrender  of  the  debentures  in  exchange  for  bonds 
under  the  latter  agreement  does  not  extinguish  the  debentures  so  as  to  re- 
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facts  disclose  an  extraordinary  state  of  circumstances,  and  slight 
evidence  of  bad  faith  may  be  sufficient  to  justify  a  finding  that  the 
execution  of  the  voting  trust  agreement  was  procured  by  fraud. 

It  is  claimed  that  the  injunction  order  violates  the  provisions  of 
section  56  of  the  insurance  law  (Laws  1892,  p.  1958,  c.  690), 
which  provides  that: 

**No  order,  judgment,  or  decree  providing  for  an  accounting  or  enjoin- 
ing, restraining  or  interfering  with  the  prosecution  of  the  business  of  any 
domestic  insurance  corporation  or  appointed  a  temporary  or  permanent 
receiver  thereof  shall  be  made  or  granted  otherwise  than  upon  the  appli- 
cation of  the  attorney  general,  on  his  own  motion  or  after  his  approval  of 
a  request  in  writing  therefor  of  the  superintendent  of  insurance,  except  in 
an  action  by  a  judgment  creditor  or  proceedings  supplementary  to  execu- 
tion." 

So  far  as  the  voting  trustees  are  individual  stockholders  of  the 
insurance  company,  they  are  not  enjoined  from  voting,  nor  are 
they  enjoined  from  acting  as  officers  of  the  insurance  company. 
They  are  merely  enjoined  from  taking  any  further  action  with 
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invest  in  the  stockholders  the  voting  power  conveyed  for  the  benefit  of  the 
debenture  holders  under  the  first  agreement. 

Mobile  &  O.    R.  Co.  v.  Nicholas,  98  Ala.  92;    12  So.  723. 

Under  the  terms  of  a  plan  of  reorganization,  approved  by  the  bondholders 
of  a  railroad  company,  60  per  cent  of  the  stock  to  be  issued  was  registered 
in  the  names  of  and  issued  to  and  held  by  the  reorganization  committee 
and  successors,  with  power  of  voting  thereon,  until  such  time,  not  to  ex- 
ccecl  five  years,  as  the  condition  of  the  road  should,  in  their  judgment, 
warrant  the  distribution  thereof  among  the  bondholders.  It  was  also  pro- 
vided that  the  nine  members  of  the  committee,  which  might  act  by  a  vote 
of  the  majority,  should  constitute  the  first  board  of  directors  and  that, 
after  the  reorganization  of  the  board,  the  directors  should  ex  officio  fonn 
the  committee.  Two  of  the  committee  died  and  five  disposed  of  all  their 
stock  and  bonds  in  the  reorganized  company.  In  an  action  brought  during 
the  five  years  to  restrain  the  survivors  from  voting  on  the  stock,  it  wis 
held  that,  until  the  board  of  directors  was  reorganized  by  the  election  of 
a  new  board,  it  was  the  right  of  the  seven  members  of  the  committee, 
whether  they  had  disqualified  themselves  from  becotQing  directors  by  dis- 
posing of  their  stock  or  not,  to  vote  the  trust  stock  and  elect  a  new  board 
of  directors  from  persons  duly  qualified,  and  distribute  the  stock  when,  in 
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reference  to  voting  upon  the  stock  of  the  plaintiff,  or  attempting 
further  to  control  or  influence  the  action  of  the  insurance  com- 
pany by  virtue  of  the  trust  agreement.  The  plaintiff  is  conced- 
edly  the  owner  of  this  stock.  It  makes  out  a  prima  facie  case 
showing  that  these  individual  defendants  have  no  right  to  repre- 
sent it  further  in  voting  on  the  stock.  If  the  plaintiff  prefers  that 
its  stock  should  not  be  voted  upon  at  all,  rather  than  that  these 
individual  defendants  should  vote  it,  that  would  seem  to  be  its 
privilege  as  the  owner ;  and,  if  the  individual  defendants,  moved 
by  a  commendable  desire  to  protect  the  plaintiff,  are  solicitous 
lest  the  minority  take  advantage  of  the  situation  and  control  the 
next  election,  they  are  at  liberty  under  the  order  of  the  court  to 
return  the  stock  to  the  plaintiff,  its  rightful  owner,  who  may,  in 
that  event,  take  part  in  the  election  of  officers. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements. 

All  concur,  except  Van  Brunt,  P.  J.,  and  Ingraham,  J.,  who 
dissent. 
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their  judgment,  the  condition  of  the  road  should  warrant  it. 

Haines  v.  Kinderhook  &  H.  R.  Co.,  33  App.  Div.  154;  53  N.  Y.  Supp. 
368. 

If  such  reorganization  committee  is  prevented  from  participating  in  an 
election  of  directors  by  the  use  of  a  temporary  injunction,  subsequently  set 
aside  upon  the  merits,  and  the  control  of  the  company  is  thereby  obtained 
by  a  minority  of  the  stockholders,  the  election  must  be  set  aside. 

Matter  of  Townsend,  24  Misc.  80;   53  N.  Y.  Supp.  289. 

Where  the  American  stockholders  in  a  New  Jersey  corporation  consented 
to  a  plan  of  reorganization  upon  the  promise  that  they  should  have  an 
equal  footing  with  those  in  England,  who  constituted  the  majority,  and 
the  English  stockholders  form  a  voting  trust  to  continue  for  fifty  years, 
during  which  the  trustee  has  absolute  power  to  vote  the  stock  as  he  sees 
fit,  subject  to  revocation  by  three- fourths  of  the  pooling  stockholders,  the 
American  stockholders  can  restrain  the  carrying  out  of  the  trust,  as  they 
have  the  right  to  demand  the  original  judgment  of  all  the  stockholders  on 
the  conduct  of  the  company's  affairs. 

Warren  v.  Pim,  65  N.  J  .  Eq.  36;  55  Atl.  66. 
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.  Where  the  power  to  vote  is  given  for  a  consideration  and  the  trustee  hrs 
an  inltrest  in  tlic  trust,  it  is  irrevocable,  unless  there  is  an  express  stipu- 
lation to  the  contrary. 

Hey   V.  Dolphin,  92  Hun,  230;   71  St.  Rep.  794;  36  N.  Y.  Supp.  627. 

A  power  of  attorney,  irrevocable  for  ten  years  unless  by  the  joint  con- 
sent of  all,  executed  by  joint  owners  of  corporate  stock  to  one  of  their 
number  to  vote  on  such  stock,  is  not  revocable  at  the  pleasure  of  one  of 
them. 

Id. 

The  case  last  cited  arose  before  the  passage  of  the  General  Corporation 
Law,  but  it  held  that,  granting  that  section  21  of  that  law  relating  to 
proxies  might  be  given  a  retroactive  effect,  it  would  not  be  applicable  t'» 
the  case  of  a  proxy  on  stock  so  situated  that  neither  owner  could  vot* 
thereon  without  the  consent  of  the  others. 

Id. 

A  stockholdtT  will  not  impair  his  right  to  revoke  a  voting  trust  by  his 
mere  acquiescence  in  its  organization  and  continuance,  as  against  a  voting 
tru-tcc  wlio  has  no  interest  in  its  continuance  and  has  expended  nothing 
nor  entered  into  any  obligation  on  its  account. 

Warren  v.  Pim,  65  N.  J.  Eq.  36;   55  Atl.  66. 

An  agreement  between  three  persons,  in  order  to  control  a  railway,  to 
purchase  stock  and  to  have  it  voted  in  one  block  for  five  years,  the  vote 
to  be  determined  by  ballot  between  them,  is  to  be  construed  as  implying 
that  the  majority  of  them  shall  decide  how  all  the  shares  purchased  arc  to 
be  voted  and  as  giving  to  the  majority  the  authority  to  vote  the  stock  of 
the  other  owner  by  proxy  and,  such  agreement  having  been  made  in  con- 
sideration of  the  purchase  of  the  stock,  the  proxy  is  in  the  nature  of  a 
power  coupled  with  an  interest  which  cannot  be  revoked  at  the  pleasure  of 
cither  of  the  parties. 

Smith  V.  San  Francisco  &  N.  P.  R.  Co.,  115  Cal.  584. 

When  neither  the  circular  letter,  suggesting  the  formation  of  a  voting 
trust,  sent  to  the  majority  stockholders  by  their  reorganization  committee, 
nor  the  blank  consent  inclosed  for  the  stockholder's  signature  intimated 
that  the  trust  would  prevent  the  stockholder  from  directing  how  his  stock 
should  be  voted  or  that  it  might  not  be  revoked  at  pleasure  nor  specified 
its  duration  and  the  committee,  on  receiving  the  consents,  convey  the  stock 
to  a  holding  corporation  organized  by  them  to  act  as  trustee,  by  a  convey- 
ance providing  that  the  trust  shall  endure  fifty  years  and  giving  the  trustee 
absolute  power  to  vote  the  stock  as  it  saw  fit,  revocable  only  by  three- 
fourths  of  the  pooling  stockholders,  any  stockholder  has  the  right  to  re- 
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voke  the  trust  at  any  time  and  compel  a  conveyance  to  him  of  his  stock 
and  meanwhile,  as  a  lesser  remedy,  to  direct  the  voting  of  such  stock. 

Warren  v.  Pirn,  65  N.  J.  Eq.  36;   55  Atl.  66. 

Where  the  mutual  promises  of  the  several  stockholders  is  the  only  con- 
sideration for  the  transfer  of  shares  to  a  trustee  with  authority  to  vote  at 
elections  according  to  the  direction  of  a  majority  of  those  holding  trust 
certificates,  any  stockholder  may  revoke  his  agreement  and  withdraw  his 
stock  at  will  and  stockholders,  who  become  such  after  the  voting  trust  is 
entered  into,  are  not  bound  by  its  terms,  but  will  hold  their  stock  freed 
from  the  limitations  of  the  agreement. 

Smith  v.  San  Francisco  &  N.  P.  R.  Co.,  115  Cal.  584. 


CASSAVOY  V.  PATTISON. 

[loi  App.  Div.  128;  91  N.  Y.  Supp.  876]. 

{Supreme  Court,  Appellate  Diz'ision,  Second  Department.     January  27, 

1905.) 

1.  Costs — On  Demurrer — Appeal — Mandate. 

Where  an  order  reversing  an  interlocutory  judgment  overruling  a 
demurrer  recited  that  the  judgment  was  reversed  and  "demurrer  sus- 
tained, with  costs,"  instead  of  providing  that  the  judgment  should  be 
reversed,  "with  costs,"  and  the  demurrer  sustained,  "with  costs,"  as 
the   court   intended,   an   objection   to   the   allowance   of   costs   of  the 
Special  Term  to  defendant,  as  distinguished   from  the  costs  of  the 
appeal,  was  unsustainable.* 
*  For  note  on  "Costs  on  Demurrer,"  see  I  Ann,  Cas.  279. 
The    following  cases   decided   since   the   publication   of   that   note   are 
opposite : 

Vogt  Mfg.  &  Coach  Lace  Co.  v.  Oettinger,  88  Hun,  52;  68  St.  Rep.  549; 
34  N.  Y.  Supp.  731. 
Veriscope  Co.  v.  Brady,  39  Misc.  835;  81  N.  Y.  Supp.  498. 

2.  Judgment  for  Costs — Collection. 

Code  Civ.  Proc.  Sec.  3232,  provides  that  where  an  issue  of  law  and 
an  issue  of  fact  are  joined  between  the  same  parties  to  the  same 
action,  and  the  issue  of  fact  remains  undisposed  of  when  an  inter- 
locutory judgment  is  rendered  on  the  issue  of  law,  such  judgment,  in 
discretion  of  the  court,  may  award  costs  to  the  prevailing  party  either 
absolutely  or  to  abide  the  event  of  the  trial  of  the  issue  of  fact;  and 
section  3233  declares  that  section  779,  providing  for  the  immediate 
collection   of    costs,    on   motion,   etc.,   applies   to    interlocutory   costs 
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awarded  under  section  3232.  Held,  that  under  section  1221,  providing 
for  the  entry  of  a  final  judgment  on  the  whole  issue  only  after  all  the 
issues  have  been  tried,  an  interlocutory  judgment  awarding  costs  00 
the  trial  of  an  isiue  of  law  not  collectible  pending  the  determination 
of  an  issue  of  iact  joined  between  the  same  parties  in  the  same 
action. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Anson  Cassavoy  against  William  L.  Pattison.  From 
so  much  of  an  order  as  denied  plaintiff's  motion  to  retax  costs 
and  to  amend  a  judgment  for  costs,  he  appeals.     Modified. 

Argued  before  HIRSCHBERG,  P.  J.,  and  BARTLETT, 
WOODWARD,  JENKS,  and  HOOKER,  JJ. 

Nathan  P,  Bushnell,  for  appellant. 

Franklin  Couch,  for  respondent. 

HiRSCHBERG,  P.  J.  The  suit  is  for  slander,  and  the  complaint 
alleges  seven  separate  causes  of  action.  To  two  of  them  the  de- 
fendant demurred,  answering  to  the  remaining  five.  The  demur- 
rer was  overruled  at  the  Special  Term,  but  upon  appeal  from  the 
interlocutory  judgment  we  reversed  the  judgment  and  sustained 
the  demurrer.  See  Cassavoy  v.  Pattison,  93  App.  Div,  370,  87 
N.  Y.  Supp.  658.  The  order  entered  upon  our  decision  followed 
the  direction  then  handed  down,  and  provided  that  "the  interlo- 
cutory jugment  so  appealed  from  be,  and  the  same  is  hereby,  re- 
versed, and  the  demurrer  sustained,  with  costs."  Upon  the  re- 
versal the  clerk  taxed  both  the  costs  of  the  trial  of  the  issue  of 
law  and  the  costs  of  the  appeal,  and  entered  a  final  judgment 
directing  that  the  defendant  have  execution  for  the  costs  thus 
taxed.  Thereupon  the  plaintiff  applied  at  Special  Term  for  a  re- 
taxation  of  the  costs  in  order  to  strike  out  so  much  of  the  bill  as 
related  to  the  trial  of  the  issue  at  law,  and  for  an  amendment  of 
the  judgment  in  so  far  as  it  directed  that  execution  issue.  The 
learned  justice  at  Special  Term  struck  out  an  item  of  $10  allowed 
for  costs  before  notice  of  trial,  but  refused  to  inferfere  further 
with  the  costs  as  taxed,  and  denied  the  motion  to  amend  the  judg- 
ment. 
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So  far  as  the  costs  are  concerned,  it  is  enough  to  say  that  wc 
intended  to  award  to  the  prevailing  party  upon  the  appeal  the 
costs  of  the  appeal  and  also  upon  the  sustaining  of  the  demurrer. 
In  that  respect  our  intention  has  been  carried  out  by  the  order 
appealed  from.  Our  decision  should  have  read,  "Interlocutory 
judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs."  See  Hurley  v.  Brown,  55  App.  Div.  8,  67  N.  Y.  Supp. 
279.  In  the  form  in  which  our  intended  decision  was  inaccur- 
ately phrased,  a  question  might  well  have  been  raised  as  to  the 
costs  of  the  reversal,  but  hardly  as  to  the  costs  of  the  Special 
Term.  The  appellant,  however,  raises  no  question  as  to  those 
costs  (the  costs  of  the  reversal)  which  were  not  explicitly  em- 
braced in  the  precise  terms  of  the  decision,  but  only  as  to  those 
wliich  were  expressly  embodied  in  the  language  used  (the  costs 
of  the  special  Term)  ;  and  as  the  result  accords  with  our  inten- 
tion, and  this  part  of  the  appeal  is  not  based  on  the  technical  over- 
sight, the  order  in  this  respect  should  be  affirmed. 

The  entry  of  a  final  judgment,  however,  directing  the  issue  of 
an  execution,  was  improper.  We  so  held  in  Burnett  v.  Burnett, 
86  App.  Div.  386,  83  N.  Y.  Supp.  760,  and  in  Doyle  v.  Fritz,  86 
App.  Div.  515,  83  N.  Y.  Supp.  762,  deciding  that,  where  other 
issues  remain  to  be  tried,  the  costs  on  the  determination  of  a  de- 
murrer, although  they  may  be  absolute,  and  not  dependent  upon 
the  final  event,  are  not  collectible  until  judgment  is  rendered  on 
the  other  issues.  While  the  language  of  sections  3232  and  3233 
of  the  Code  of  Civil  Procedure  is  susceptible  of  a  different  inter- 
pretation, the  history  of  the  legislation  and  the  litigation  relating 
to  the  question  support  our  conclusion.  Were  it  otherwise,  we 
would  still  deem  it  proper,  upon  a  mere  question  of  practice, 
which  involves  no  principle  and  impairs  no  important  substantial 
right,  to  follow  the  uniform  authority  of  nearly  a  quarter  of  a 
century,  since  the  sections  of  the  Code  referred  to  went  into  effect 
on  September  i,  1880.  At  common  law  the  only  party  entitled 
to  the  costs  of  the  trial  of  an  issue  of  law  was  the  one  who  pre- 
vailed on  the  whole  issue.  Williams  v.  Wright,  i  Wend.  277; 
Wright  V.  Williams,  2  Wend.  632 ;  Osborne  v.  Lawrence,  9  Wend. 
135.     By  the  Revised  Statutes  (2  Rev.  St.  p.  517,  pt.  3,  c.  10,  tit. 
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I.  sections  26-28)  provision  was  made  for  costs  where  several 
issues  were  joined  in  a  cause,  and  were  found  in  favor  of  the 
different  litigants;  the  last  section  cited  providing  that,  "when 
judgment  shall  be  ren tiered  in  favor  of  a  defendant  upon  general 
demurrer  to  one  or  more  counts  in  a  declaration,  and  the  plaintiff 
shall  have  judgment  on  other  counts,  on  demurrer,  on  verdict  or 
by  default,  the  defendant  shall  be  allowed  his  costs  upon  such 
judgments  in  his  favor.'*     It  is  obvious  that  the  allowance  re- 
ferred to  was  upon  a  determination  of  the  entire  issues,  as  the 
differing  results  suggested  by  the  statutory  provision  could  not 
be  sooner  ascertained.     L'nder  the  Code  of  Procedure  it  seems  to 
have  remained  unsettled  whether  the  one  who  succeeded  on  a  de- 
murrer to  one  of  two  or  more  defenses  was  entitled  to  the  costs 
of  the  issue  of  law  at  all  unless  he  finally  succeeded  on  the  whole 
record.     Mora  v.  The  Sun  Mutual  Ins.  Co.,  13  Abb.  Pr.  304,  308: 
Palmer  v.  Smedley,  13  Abb.  Pr.  185.     It  was  held  with  practical 
unanimity  that,  where  an  issue  of  law  and  an  issue  of  fact  were 
both  joined  in  a  case,  no  judgment  for  costs  could  be  entered  in 
favor  of  the  party  who  prevailed  upon  the  issue  of  law  until  the 
issue  of  fact  was  disposed  of.     Masters  v.  Barnard,  6  How.  Pr. 
113;  Belknap  v.  Mclntyre,  2  Abb.  Pr.  366;  Palmer  v.  Smedlev, 
13  Abb.  Pr.  185;  Sutherland  v.  Tyler,  11  How.  Pr.  251:  Wight- 
man  V.  Shankland,   18  How.  Pr.  79.     When  the  Code  of  Civil 
Procedure    was    adopted,    the    question    was    unsettled,  as   Mr. 
Throop  states  in  his  note  to  section  3232,  whether  section  28  of 
the  Revised  Statutes,  hereinbefore  quoted,  had  been  repealed  by 
implication  (i.  e.,  by  the  adoption  of  the  Code  of  Procedure),  and 
as  a  result  the  practice  varied  in  reference  to  the  rights  and  rem- 
edies of  a  party  succeeding  upon  a  demurrer  and  entitled  to  costs 
thereupon.   The  learned  coJifier  cites  in  the  note  as  instances  of 
the  varying  practice    the  cases  of  Wightman  v.  Shankland,  18 
How.  Pr.  79,  and  Belknap  v.  Mclntyre,  2  Abb.  Pr.  366.    An  ex- 
amination of  those  cases  shows  the  point  of  divergence.     In  Belk- 
nap V.  Mclntyre  it  was  held  that,  where  an  answer  sets  up  more 
than  one  defense,  and  one  of  them  was  held  bad  on  demurrer,  the 
onlv  judgment  which  the  plaintiff  could  have  must  be  one  con- 
ditioned upon  his  final  success  on  the  other  issues  joined.    In 
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Wightman  v.  Shankland  it  was  held  that,  where  the  answer  of 
the  defendant  is  sufficient  to  bar  the  action,  and  a  demurrer  to  the 
answer  is  overruled,  the  defendant  is  entitled  to  final  judgment 
dismissing  the  complaint,  notwithstanding  there  may  be  issues  of 
fact  joined  in  the  cause.  It  is  to  be  noted  that  there  is  no  sugges- 
tion in  Mr.  Throop's  note,  or  in  the  cases  referred  to  therein,  sug- 
gesting in  any  way  a  doubt  of  the  propriety  of  the  many  adjudica- 
tions that  the  costs  of  the  demurrer,  however  absolute,  were  not 
properly  collectible  until  all  the  issues  had  been  finally  deter- 
mined. 

In  order  to  settle  the  question  whether  costs  of  a  demurrer, 
where  other  issues  were  still  to  be  determined,  should  be  absolute, 
or  should  depend  upon  ultimate  success,  section  3232  of  the  Code 
of  Civil  Procedure  appears  to  have  been  framed;  re-enacting 
section  28  of  the  Revised  Statutes,  supra,  as  Mr.  Throop  says 
in  the  note  referred  to,  "with  some  amendments" ;  and  it  provides 
that : 

"Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between  the 
same  parties  to  the  same  action,  and  the  issue  of  fact  remains  undisposed 
of,  when  an  interlocutory  judgment  is  rendered  upon  the  issue  of  law;  the 
interlocutory  judgment  may,  in  the  discretion  of  the  court,  deny  costs  to 
either  party,  or  award  costs  to  the  prevailing  party,  either  absolutely,  or 
to  abide  the  event  of  the  trial  of  the  issue  of  fact." 

In  this  section  no  suggestion  is  to  be  found  that  the  costs,  if 
absolute,  should  be  presently  collectible.  Section  3233,  however, 
provided  that  section  779  of  the  Code  of  Civil  Procedure  should 
apply  to  the  costs  awarded  in  the  preceding  section  as  if  they  were 
costs  of  a  motion,  and,  inasmuch  as  motion  costs  are  collectible 
before  final  judgment,  it  is  claimed  on  the  respondent's  behalf 
that  the  intention  was  to  make  the  interlocutory  costs  likewise  so 
collectible.  The  caption  of  section  3233,  referring  to  the  costs  in 
question,  is  "How  collected,"  not  "When  collected" ;  and  section 
779  provides  for  a  set-ofT  when  motion  costs  previously  awarded 
have  not  been  collected  at  the  time  of  final  judgment,  or  have 
l)een  made  to  abide  the  event,  and  final  costs  are  awarded  to  the 
adverse  party.     In  this  respect  the  application  of  section  779  to 
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the  subsequent  sections  is  obvious.     Nevertheless,  as  has  been 
said,  the  language  of  sections  3232  and  3233  is  broad  enough  to 
justify  the  interpretation  that  the  legislative  design  was  to  make 
the   interlocutory '  costs,   if  absolute,   immediately   collectible  by 
execution,  in  spite  of  the  previously  unbroken  line  of  adjudication 
to  the  contrary,  and  we  might  feel  at  liberty  so  to  hold  were  it  not 
for  the  fact  that  the  subsequent  authoritative  adjudications  have 
been  in  harmony  with  the  preceding  ones  in  recognition  of  the 
absence  of  any  evident  or  declared  legislative  intention  to  make 
trial  costs  collectible  before  final  judgment.    Thus,  in  Robinson 
V.  Hall,  35  Hun.  214,  it  was  held  by  the  General  Term  in  the 
Fifth  Department  in  1885,  ^^e  years  after  the  Code  provisions 
imder  consideration  went  into  effect,  that  a  final  judgment  could 
not  be  entered  until  all  the  issues  were  disposed  of,  and  that  the 
entry  of  judgment  with  costs  on  sustaining  a  demurrer  to  one  of 
five  causes  of  action,  was  irregular.     In  Oesterreiches  v.  Jones, 
45  Hun,  246;  10  St.  Rep,  356;  13  Civ.  Pro.  98;  it  was  held  two 
years  later  by  the  former  General  Term  in  this  department  that 
the  entry  of  a  final  judgment  with  costs  where  a  demurrer  to  a 
counterclaim  had  been  sustained  was  irregular  where  the  answer 
took  general  issue  upon  the  facts ;  the  court  saying  (page  248) 
that  the  costs  "could  not  be  enforced  until  the  final  judgment  was 
rendered."     Two  years  later  the  General  Term  of  the  Jhird 
Department,  in  Fales  v.  Globe  Knitting  Co.,  51  Hun,  487,  21  St. 
Rep.  708 ;  4  N.  Y.  Supp.  284,  went  still  further,  and  held  that, 
where  the  demurrer  of  one  defendant  was  overruled,  the  inter- 
locutory judgment  should  not  provide  for  the  payment  of  costs 
where  there  remain  other  issues  to  be  disposed  of  which  are 
raised  by  the  answers  of  other  defendants.    These  decisions  are 
in  harmony  with  the  provisions  of  section  1221  of  the  Code  of 
Civil  Procedure,  to  the  effect  that  in  an  action  in  which  one  or 
more  issues  of  law  and  one  or  more  issues  of  fact  arise  final  judg- 
ment can  only  be  taken  when  all  the  issues  have  been  tried.   They 
decide,  as  we  did  in  the  two  cases  first  cited  in  this  opinion  on  the 
question  now  under  consideration,  that  costs  on  the  determination 
of  the  demurrer  may  be  granted  absolutely,  but  may  not  be  col- 
lected until  the  trial  of  other  issues  not  yet  disposed  of. 
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It  follows  that  the  order  appealed  from  should  be  modified  by 
granting  the  plaintiff's  motion  to  the  extent  of  striking  out  the 
provision  that  the  defendant  have  execution  for  his  costs,  and  by 
inserting  in  lieu  thereof  a  provision  that  such  costs  are  to  be  in- 
cluded in  the  final  judgment  if  rendered  in  favor  of  the  defendant, 
and  to  be  set  off  if  uncollected,  and  final  judgment  is  rendered  in 
favor  of  the  plaintiff;  and,  as  modified,  the  order  should  be 
affirmed,  without  costs.    All  concur. 
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APPEAL. 

Appellate  Division — authority  to 
supply  omitted  findings  of  fact. — 
Code  Civ.  Pro.  Sec.  993,  as  amended 
by  Laws  1903,  p.  237,  c.  85,  author- 
izes the  Appellate  Division  to  pass 
on  a  question  of  fact  when  that  is 
necessary.  Section  2586  provides 
that,  where  an  appeal  is  taken  on  the 
facts  from  the  Surrogates  Court,  the 
Appellate  Division  has  the  same 
power  to  decide  questions  of  fact 
which  the  surrogate  had.  Held,  that 
the  Appellate  Division,  on  appeal 
from  a  decree  of  the  Surrogate  Court 
on  findings  of  a  referee,  may  apply 
such  findings  of  fact  omitted  from 
the  referee's  report  and  the  surro- 
gate's decree  essential  to  the  case. 
Snedeker,   Matter  of,   184. 

Appeal  from  judgment — motion  for 
nezv  trial — Rcvieic. — Where  an  order 
denying  a  motion  for  a  new  trial  was 
made  and  entered  subsequent  to  the 
entry  of  judgment  it  was  not  an  in- 
termediate order  which  was  review- 
able on  appeal  from  the  judgment,  as 
authorized  by  Code  Civ.  Proc.  Sees. 
1301,  1316.  Zeisloft  v.  George  V. 
Blackbume  Co.,  380. 

Same — zveight  of  evidence. — An  ob- 
jection that  the  verdict  is  contrary 
to  the  weight  of  evidence  cannot  be 
reviewed  on  appeal  from  the  judg- 
ment alone.  Zeisloft  v.  George  V. 
Blackburne  Co.,  380. 

Reviezv — questions  raised  belozv. — 
Where,  on  a  motion  to  dismiss  a 
complaint  on  the  opening  of  counsel, 
the  parties  rested  their  claims  on  the 
question  whether  plaintiff  could  re- 
cover under  a  statute  or  at  common 
law,  plaintiff,  on  appeal  from  an  or- 
der of  dismissal,  could  nor  complain 
of  the  fact  of  dismissal  without  per- 
mitting him  to  offer  proof,  unless  on 
the  statute  or  at  common  law  he  was 
entitled  to  maintain  the  action. 
Eckes  V.  Stetler,  331. 

Right  to  allege  error — objections 
at  trial. — Where,  in  an  action  for  al- 


leged wrongful  discharge,  defendant 
made  no  objection  at  the  trial  that 
there  was  no  proof  to  substantiate 
the  fact  of  plaintiff's  discharge 
whereupon  the  court  submitted  the 
question  to  the  jury,  defendant 
was  not  entitled  to  object  on  appeal 
that  the  verdict  in  favor  of  plaintiff 
was  against  the  weight  of  evidence 
for  want  of  such  proof.  Zeiloft  v. 
George  Blackbume  Co.,  380. 

Note — Availability  of  Objection 
THAT  Verdict  is  against 
Weight  of  Evidence 380-386 

a.  In  general. — 380. 

b.  Specifying  ground  of  objec- 

tion,— 384. 

c.  Necessity    of    certificate    of 

completeness    of    evidence. 

-385.. 
Refusal    to    direct   verdict — ground 

not  stated  in  motion. — A  ground  not 

stated  in  motions  for  nonsuit  and  for 

a  direction  of  a  verdict  at  the  close 

of    the   evidence,   to   be    one   of    the 

grounds  on  which  the  motions  were 

made,  may  not  be  urged  on  appeal, 

lor    the    purpose    of    reversal,    as    a 

reason   why  the  motions   should   not 

have  been  granted.     Rawson  v.  Leg- 

gett,  261. 

ARREST. 

Motion  to  vacate — delay. —  Code 
Civ.  Pr.  Sec.  572,  provides  for  the 
discharge  of  defendant  under  arrest 
in  civil  action  if  the  plaintiff  unrea- 
sonably delays  the  trial  of  the  action. 
Held,  to  mean  a  positive  act  in  the 
way  of  obstructing  the  trial,  and  not 
a  mere  neglect  to  proceed.  Goff  v. 
Charlier,  112. 

Same. — Where  neither  party  to  an 
action  in  which  defendant  was  held 
under  an  order  of  arrest  filed  a  note 
of  issue  or  served  notice  of  trial,  de- 
fendant on  his  motion  to  vacate  the 
order,  cannot  claim  that  plaintiff  has 
unreasonably  delayed  the  trial.  Goff 
V.   Charlier,   112. 
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ATTORNEYS. 

See  Justices*  Courts. 

Presumption  of  authority.— A  gen- 
eral or  special  appearance  in  an  ac- 
tion by  an  attorney  is  presumptive 
evidence  of  his  authority.  Cutting  v. 
Jessmer,  423. 

Notice — burden  of  proof.— To  ef- 
fect a  client  with  his  attorney's 
knowledge  of  the  existence  of  an  in- 
cumbrance, which  knowledge  the  at- 
torney acquired  in  some  other  trans- 
action, not  relating  to  the  business 
of  his  client,  the  burden  is  on  the 
person  claiming  the  existence  of  such 
knowledge  to  show  that  it  was  pres- 
ent in  the  mind  of  the  attorney  at 
the  time  he  acted  for  his  client.  Mat- 
thews v.  Damainville,  436. 

Stipulations— authority  —  time  to 
answer. — An  attorney  for  plaintiff 
has  authority  to  stipulate  that  the 
defendant  shall  have  the  same  time 
in  which  to  answer  or  demur  to  the 
complaint  when  served  as  plaintiff 
had  in  which  to  serve  the  complaint, 
as  a  condition  to  the  granting  of  the 
stipulation  extending  plaintiff's  time 
to  serve  the  complaint.  Morris  v. 
Press  Pub.  Co.,  343. 

Same — improvident  stipulations  — 
vacation. — The  court  has  authority  to 
relieve  a  party  from  a  stipulation  ex- 
tending: the  time  to  answer  thought- 
lessly or  improvidently  made  by  his 
attorney.     Morris  v.  Press  Pub.  Co., 

343. 

Same  —  discretion. —  Where  plain- 
tiff's former  attorney  stipulated  as  a 
condition  to  an  extension  of  time  to 
serve  the  complaint  that  the  defen- 
dant should  have  the  same  time  to 
answer  as  plaintiff  had  altogether  to 
serve  the  complaint,  and  no  fraud 
was  shown,  and  defendant  had  fully 
executed  the  stipulation  on  his  part, 
it  was  improper  for  the  court  in  its 
discretion  to  relieve  plaintiff  from 
such  stipulation^  in  the  absence  of 
any  change  in  the  circumstances  of 
the  parties,  etc.  Morris  v.  Press  Pub. 
Co..   313. 


BAGGAGK 

See  Carriers. 

BAIL. 

Conditions  of  bond — appearance  of 
prisoner — different  offense. — ^A  surety 
on  a  bail  bond  reciting  that  the  pris- 
oner was  held  on  a  charge  of  homi- 
cide, and  conditioned,  in  the  language 
of  Code  Cr.  Proc.  Sec.  568.  that  the 
pri.soncr  should  appear  and  answer 
the  charge  mentioned,  in  whatever 
court  it  might  be  prosecuted,  and 
should  at  all  times  render  himself 
amenable  to  the  orders  and  process 
of  the  court,  was  responsible  for  the 
appearance  of  the  prisoner  to  answer 
an  indictment  for  perjury  found 
against  him  on  the  same  day  that  the 
homicide  charge  was  dismissed,  and 
growing  out  of  his  false  sweiring 
on  the  inquest.  Pemetti  v.  People, 
391 

Note — E.xtent  of  Li.\bility  of  Bail 
IN  Criminal  Proceedings.  .391-394 

B.'VNKRUPTCY. 

Notice  to  creditors — sufficiency  of 
notice — cancellation  of  judgment. — 
Code  Civ.  Proc.  Sec.  1268,  provides 
that  at  any  time  after  one  year  after 
the  discharge  of  a  bankrupt  he  may 
apply  to  the  court  in  which  a  judg- 
ment was  rendered  against  him  for 
a  cancellation  thereof.  Bankr.  Act 
July  I,  1898,  c.  541,  Sec.  i,  30  Stat. 
544  [U.  S.  Comp.  St.  1901,  p.  3418]. 
provides  that  the  word  "creditor,"  as 
used  in  the  act,  shall  include  any  one 
who  owns  a  demand  or  claim  prov- 
able in  bankruptcy.  By  Sec.  7  (yo 
Stat.  548  \U.  S.  tomp.  St.  1901,  p. 
3424]  the  bankrupt  is  required  to  file 
a  schedule  containing  a  list  of  his 
creditors,  showing  their  residences, 
if  known,  and,  if  unknown,  that  fact 
is  to  be  stated.  By  section  58  (30 
Stat.  561  [U.  S.  Comp.  St.  1901,  p. 
3444]  creditors  are  to  have  notice  by 
mail  to  their  addresses  as  they  ap- 
pear in  the  list  of  creditors,  and  sec- 
tion 17  (30  Stat.  550  [U.  S.  Comp 
St.  1901,  p.  3428])  provides  that  the 
discharge   shall   release '  a    bankrupt 
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from  all  provable  debts,  except  such 
as  have  not  been  duly  scheduled  in 
time  for  proof  and  allowance  with 
the  name  of  the  creditor,  if  known, 
unless  the  creditor  had  notice  or  ac- 
tual knowledge  of  the  proceeding. 
Prior  to  a  discharge  in  bankruptcy, 
one  who  had  a  judgment  against  the 
bankrupt  died  testate,  making  her 
executrix  sole  legatee.  The  schedule 
of  debts  filed  by  the  bankrupt  in- 
cluded that  of  the  judgment  creditor, 
giving  her  supposed  address,  and 
notices  were  properly  mailed  to  the 
residence  given,  but  up  to  the  time 
of  the  discharge  the  will  was  not  ad- 
mitted to  probate,  and  there  was  no 
property  for  distribution  among  the 
creditors.  Held  that,  under  the  cir- 
cumstances, the  notice  given  was 
adequate,  and  a  motion  for  cancella- 
tion of  the  judgment  should  have 
been  granted.  Lent  v.  Farnsworth, 
114. 

Note — Cancellation  of  Judg- 
ments Against  Discharged 
Bankrupts- 114-124 

BILL  OF   PARTICULARS. 

Innkeepers — defective  premises  — 
negligence — injuries  to  guests. — A 
guest  in  a  hotel  sued  for  injuries  sus- 
tained bv  the  fall  of  a  window  while 
she  was  lowering  the  upper  part  of 
it,  and  alleged  that  the  hotel  was 
negligently  maintained,  and  that  de- 
fendant had  negligently  permitted  the 
window  and  its  appliances  to  become 
defective  and  worn,  and  otherwise 
out  of  repair,  and  that  by  reason 
thereof  the  window  fell,  etc.  De- 
fendant, in  support  of  a  motion  for 
a  bill  of  particulars,  showing  in  what 
respect  the  window  and  its  appliances 
were  defective,  etc.,  alleged  that  he 
was  ignorant  that  there  was  any  need 
of  repair,  and  had  been  advised  by 
his  employees  that  there  was  nothing 
defective  about  the  window,  and  that 
he  could  find  no  need  of  repair  other 
than  a  new  window  cord.  Plaintiff's 
opposing  affidavit  merely  alleged  that 
defendant  was  in  a  better  position  to 
know  the  condition  of  the  window 
than  plaintiff,  and  that  plaintiff  cnuld 
not  give  the  specific  defects.  Held, 
that    defendant   was    entitled    to    the 


particulars  requested.  Burke  v. 
Frenkel,   171. 

Note — Bill    of    Particulars    in 
Action  for  Negligence 171-183 

a.  Statute. — 171. 

b.  In  general. — 172. 

c.  As  to  defects. — 175. 

d.  As  to  injuries. — 180. 

e.  Sufficiency. — 182. 

CARRIERS. 

Loss  of  baggage — negligence — prima 
facie  case. — In  an  action  against  a 
carrier  the  unexplained  loss  of  a 
traveling  case,  checked  by  it  as  bag- 
gage, is  sufficient  to  establish  a  prima 
facie  case  of  negligence.  Saleeby  v. 
Central  R.  Co.  of  N.  J.,  353. 

Same — merchandise. — Where  a  car- 
rier undertook,  without  extra  com- 
pensation, to  transport  a  traveling 
case  with  notice  that  it  contained 
merchandise  or  samples,  and  not  bag- 
gage, it  was  liable  for  loss  thereof. 
Saleeby  v.  Central  R.  Co.  of  N.  J., 

353. 
Same — baggage    master — authority. 

— A  railroad  baggage  master  has  au- 
thority to  accept  merchandise  from 
a  passenger,  and  contract  to  carry  it 
as  baggage  without  additional  com- 
pensation. Saleeby  v.  Central  R.  Co. 
of  N.  J.,  353. 

Sa  me — limited  liability — sta tu  tes. — 
Where  a  statute  authorized  carriers 
to  limit  their  liability  for  loss  of 
"goods,  merchandise,  or  baggage"  re- 
ceived for  transportation  by  notice 
"inserted  in  the  bills  of  lading  or 
receipts  given  for  such  merchandise 
or  in  the  tickets  to  passengers,"  a 
carrier's  liability  was  not  limited 
thereunder  with  respect  to  merchan- 
dise of  a  passenger  transported  in  a 
packing  case  without  extra  compen- 
sation, where  no  bill  of  lading  or 
receipt  was  given  therefor  except  the 
passenger's  ticket,  which  limited  the 
company's  liability  to  baggage  defined 
as  wearing  apparel  only.  Saleeby  v. 
Central  R.  Co.  of  N.  J.,  353. 

Note. — Merchandise      as      Bag- 
gage   353-357 


a.  Statutes. — ^353. 
b.  Cases— 353. 
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CONTRACTS. 

Illegality — i  m  ten  tio  n  of  parties — 
acts  not  contemplated. — In  i.rder  to 
invalidate  a  contract  as  contra ven in r:: 
good  morals  or  public  policy,  it 
should  appear  that  the  agreement 
contemplated  the  illegal  or  immoral 
acts,  and  it  is  not  sufficient  that  con- 
demnable  acts  were  done  thereunder, 
if  they  were  not  contemplated  by  the 
agreement.     Drake  v.  Laucr,  58. 

Same  —  political  favoritism. —  A 
contract  for  services  in  securing  con- 
tracts by  favoritism  from  state  offi- 
cers, by  reason  of  social  and  political 
relations  with  such  officers,  is  void 
as  against  public  policy.  Drake  v. 
Lauer,  58. 

Part  performance — enforcement  — 
Where  the  general  public  is  affected 
by  a  contract  violating  the  law,  the 
courts  will  refuse  their  aid  to  the 
parties  and  leave  them  as  they  found 
them,  although  the  contract  has  been 
performed  by  one  party,  so  that  the 
other  has  received  the  benefits  there- 
of without  giving  anything  in  return. 
Drake  v.  Lauer,  58. 

Contract  to  bequeath — breach. — 
Where  testatrix  promised  to  com- 
pensate claimant  for  services  per- 
formed and  rendered  to  her  for  a 
period  of  nearly  11  years  by  a  suffi- 
cient provision  in  her  will,  and  de- 
ceased failed  to  make  any  provision 
for  claimant,  the  latter  was  entitled 
to  recover  the  reasonable  value  of 
her  services,  whether  testatrix's  fail- 
ure to  make  the  agreed  bequest  arose 
from  accident  or  design.  Bair  v. 
Hager,  283. 

Note. — Agreements  to  Make  De- 
vises AND  Bequests 283-291 

a.  In  general. — 283. 

b.  Specific  performance. — ^288. 

c.  Mutual  wills. — 291. 

d.  Application     of    statute     of 

Urn  it  a  i  io  ns. — 29 1 . 

e.  Jurisdiction     of    surrogate's 

court. — 291. 

Novation. — The  defense  of  novation 
is  made  out  in  an  action  on  a  note 
by     evidence     that     defendant     gave 


plaintiff  an  order  on  D.  for  the 
amount  thereof,  that  plaintiff  pre- 
sented the  order,  and  that  it  was  di^ 
charged  by  means  of  a  credit  and 
note  given  by  D.,  declared  by  phin- 
tiff  to  have  been  received  in  settle- 
ment.    Held  V.   Cal dwell- Easton  Co, 

257- 

Same — ezndencc. — Plaintiff,  in  re- 
buttal of  evidence  in  support  of  the 
defense  of  novation  through  an  order 
given  by  defendant  on  D.  and  the 
receipt  by  plaintiff  from  D.  of  a 
credit  and  note  in  settlement,  may 
not  show  that  in  other  transactivms 
plaintiff  had  accepted  orders  frvra 
defendant  as  security,  instead  of  paj- 
ment,  this  having  no  tendency  to 
prove  the  character  of  the  transaction 
in  question.  TleM  v.  Caldwell-Easton 
Co.,  257. 

Note. — Nov.\tion 257-260 

CORPORATIONS. 

Membership  corporations  —  disci- 
plining members. — The  suspension  ur 
expulsion  of  a  member  of  a  member- 
ship corporation  is  not  valid  where 
it  is  not  in  compliance  with  the  hy- 
laws  and  statutes  governing  its  pro- 
cedure.    Stein  V.  Marks,  155. 

Same — meetings. — Where  a  meeting 
of  the  members  of  a  membership 
corporation  was  not  called  by  a  quo- 
rum of  seven  of  them,  and  on  notice. 
as  required  by  its  by-laws,  it  is  not 
a  meeting  of  the  corporation,  and  a 
suspension  of  its  members  at  such 
meeting  is  invalid.     Stein  v.  Marks. 

155.  . 

Same — expulsion  of  member.— A 
membership  corporation  cannot  e.xpel 
a  member  entitled  to  rights  or  prop- 
erty or  privileges  therein  wftfiout 
notice  of  charges  preferred  against 
him,  and  an  opportunity  to  defend. 
Stein  V.  Marks,  155. 

Same — constitution. — A  constitution 
adopted  by  a  membership  corporation 
after  its  organization,  not  in  confor- 
mity with  its  charter  or  certificate 
of  incorporation,  is  invalid.  Stein  v. 
Marks,   155. 

Same  —  disfranchisement.— ^'^^^ 
the  object  of  a  membership  corpora- 
tion, as  shown  by  its  certificate,  was 
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the  maintenance  of  a  club  for  social 
and  literary  purposes,  a  provision  in 
a  constitution  subsequently  adopted, 
pledging  the  members  to  support  a 
certain  political  organization,  and 
providing  that  any  member  expelled 
for  treason  to  such  organization 
should  not  be  reinstated  under  any 
circumstances,  and  that  in  case  of  a 
dispute  in  the  corporation  seven 
members  abiding  by  the  constitution 
of  the  political  organization  should 
control  the  property  of  the  corpora- 
tion, is  invalid.     Stein  v.  Marks,  155. 

Same — constitutional  laz\j. — A  pro- 
vision in  the  constitution  of  a  mem- 
bership corporation,  organized  for 
social  and  literary  purposes,  that  a 
member  expelled  from  a  political 
organization  which  the  constitution 
pledged  the  membership  corporation 
to  support  should  not  be  reinstated, 
is  in  violation  of  Const.  Art.  i.  Sec. 
I,  providing  that  no  citizen  shall  be 
deprived  of  any  right  of  privilege 
except  by  the  law  of  the  land  or  the 
judgment  of  his  peers.  Stein  v. 
Marks,  155. 

Same. — By-laws  of  a  membership 
corporation  requiring  members  to 
give  up,  under  penalty  of  expulsion, 
their  exercise  of  the  right  of  suf- 
frage, are  in  violation  of  Const.  Art. 
I,  Sec.  I,  providing  that  no  citizen 
shall  be  disfranchised  or  deprived  of 
any  rights  by  the  law  of  the  land. 
Stein  V.  Marks. 

Same — illegal  expulsion — relief  in 
equity. — Where  the  members  of  a 
membership  corporation  are  illegally 
expelled  because  of  a  threat  to  with- 
draw from  a  certain  political  organi- 
tion  which  the  corporation  was 
pledged  to  support,  and  are  excluded 
from  meetings  of  the  club,  they  may 
sue  in  equity  the  members  in  posses- 
sion to  enjoin  them,  and  declare  their 
expulsion  void,  and  to  compel  such 
administration  of  the  affairs  of  the 
corporation  as  will  prevent  a  diver- 
sion of  its  assets  to  any  other  pur- 
poses than  those  provided  by  the 
charter  of  the  organization.  Stein  v. 
Marks,   155. 

Same. — Where  members  of  a  mem- 
bership corporation  are  illegally  ex- 
pelled, the  remedy  at  law  by  an  ac- 
tion against  the  individual  members 


of  the  association  is  insufficient,  jus- 
tifying relief  in  equity.  Stein  v. 
Marks,   155. 

Note. — Remedies  for  Protection 
OF  Membership  in  Clubs,  As- 
sociations AND  Membership 
Corporations 1SS-167 

a.  fn  general. — 155. 

b.  Form    of   remedy. — 163. 

1.  In    incorporated     socie- 

ties.— 163. 

2.  In  unincorporated  socie- 

ties.— 163. 

c.  In    ecclcsiastic-al    societies. — 

166. 

Voting  trust — fraud — injunction. — 
Where,  in  a  suit  by  a  corporation  to 
terminate  a  voting  trust  of  stock 
which  it  owned  in  another  corpora- 
tion, on  motion  for  a  temporary  in- 
junction, it  appeared  that  under  the 
voting  trust  agreement  the  manage- 
ment of  the  affairs  of  plaintiff  had 
been  virtually  turned  over  to  persons 
who  had  but  little  personal  interest 
therein  or  in  the  success  of  the  other 
corporation,  slight  evidence  of  bad 
faith  would  be  sufficient  to  justify  a 
finding  that  the  execution  of  the 
voting  trust  agreement  was  procured 
by  fraud  so  as  to  authorize  the  grant 
of  the  injunction.  Knickerbocker 
Inv.  Co.  v.  Voorhees,  470. 

Same  —  injunction  —  statutes. — 
Insurance  Law,  Laws  1892,  p.  1958, 
c.  690,  Sec.  56,  provides  that  no  or- 
der, judgment,  or  decree  restraining 
or  interfering  with  the  prosecution 
of  the  business  of  any  domestic  in- 
surance company  shall  be  made  other- 
wise than  on  the  application  of  the 
Attorney  General  after  the  approval 
of  the  Superintendent  of  Insurance. 
Held,  that  where  a  corporation  sued 
a  set  aside  a  voting  trust  of  stock 
owned  by  it  in  a  domestic  life  in- 
surance company  on  the  ground  that 
it  was  procured  by  fraud,  an  injunc- 
tion pendente  lite  restraining  the  vot- 
ing trustees  from  taking  any  further 
action  with  reference  to  voting  stock 
of  the  plaintiff,  but  which  did  not 
enjoin  them  from  acting  as  officers 
of  the  insurance  company,  or  from 
voting  their  own  stock  in  the  insur- 
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ance  r^^ -y.   was   not   violative  of 

the   statL.ic.     Knickerbocker   Inv.   Co. 
V.   Voorhees,  470. 

Note. — Voting    Trusts    of    Cor- 
. .  porate  Stc.ck    470-485 

a.  In  general. — ^470. 

b.  Statute. — ^471. 

c.  Legality. — 472. 

d.  Rights  of  parties. — ^478. 

e.  Revocation. — ^484. 

COSTS. 

Offer  of  judgment — more  favorable 
recovery  —  interest. — Where  defen- 
dant offered  judgment  for  a  certain 
sum  which  plaintiff  did  not  accept, 
and  some  time  thereafter  plaintiff 
recovered  judgment  for  a  sum 
greater  than  the  offer  of  judgment, 
but  less  than  the  offer,  plus  interest 
thereeon  from  the  time  of  the  off'^r 
to  the  time  judgment  was  recoverel. 
and  the  plaintiff's  pleadings  did  not 
demand  interest,  no  question  of  in- 
terest being  submitted  to  the  jury, 
the  recovery  was  more  favorable  to 
plaintiff  than  the  offer  of  judgment, 
so  that  he  was  entitled  to  costs  un- 
der Code  Civ.  Proc,  Sec.  3070,  pro- 
viding that,  if  an  offer  of  judgment 
be  not  accepted,  the  party  refusing 
shall  be  liable  for  costs  of  appeal 
unless  the  recovery  be  moro  favorable 
than  the  offer.     Rn«;e  v.  Wells,  20. 

Appeal  from  justice. — Code  Civ. 
Proc,  Sec.  3071,  declares  that  where 
an  appeal  is  taken  from  a  judgment 
of  a  justice,  and  a  new  trial  demand- 
ed in  the  County  Court,  after  the 
expiration  of  10  days  from  the  time 
of  filing  the  justice's  return,  the  ac- 
tion is  deemed  at  issue  in  the  appel- 
late court,  and  all  proceedings  are 
the  same  as  if  action  had  been  com- 
menced in  the  appellate  court.  Sec- 
tion 3228  relates  to  costs  in  actions 
in  the  County  Court.  Held,  that 
where  an  appeal  is  taken  from  the 
Justice's  Court,  and  a  new  trial  de- 
manded in  the  County  Court,  and 
the  sections  of  the  Code  regulating 
costs  on  such  appeals  do  not  apply, 
the  plaintiff,  if  he  recovers  $50  or 
more,  is  entitled  to  costs,  under  sec- 
tion 3228,  as  if  the  action  had  been 


originally  commenced  in  the  Connij^ 
Court.    Rose  v.  Wells,  aa 

Note. — Costs  on  Appeal  fbom 
Justice's  Court  for  New 
Trial 30-34 

a.  .Statute  applicablc^io 

b.  IVho  entitled  tit—i^ 

c.  Upon  offer  of  judgment—^). 

d.  Amount — ^3. 

On  demurrer — appeal  —  mandate.— 
Where  an  order  reversing  an  inter- 
locutory judgment  overruling  a  de- 
murrer recited  that  the  judgment  was 
reversed  and  "demurrer  sustained. 
with  costs,"  instead  of  providing  tbt 
the  judgment  should  be  revered 
"with  costs,"  and  the  demurrer  sas- 
tained,  "with  costs,"  as  the  court  in- 
tended, an  objection  to  the  allowance 
of  the  costs  of  the  Special  Term  t- 
defendant,  as  distinguished  from  tbc 
costs  of  the  appeal,  was  unsusuin- 
able.     Cassavoy  v.  Pattison,  485. 

Judgment  for  costs — colUcticn— 
Code  Civ.  Proc.  Sec.  3232,  provides 
that  where  an  issue  of  law  and  an 
issue  of  fact  are  joined  between  the 
same  parties  to  the  same  action,  and 
the  issue  of  fact  remains  luidisposed 
of  when  an  interlocutory  judgment  is 
rendered  on  the  issue  of  law,  such 
judgment,  in  discretion  of  the  court, 
may  award  costs  to  the  prevailing 
party  either  absolutely  or  to  abide 
the  event  of  the  trial  of  the  issue  of 
fact ;  and  section  3233  declares  that 
section  779,  providing  for  the  imme- 
diatc  collection  of  costs,  on  motion, 
etc.,  applies  to  interlocutory  cosk 
awarded  under  section  ^3^  ^^j^' 
that  under  section  1221,  providing  for 
the  entry  of  a  final  judgment  on  the 
whole  issue  only  after  all  the  issn& 
have  been  tried,  an  interlocutory 
judgment  awarding  costs  on  the  tml 
of  an  issue  of  law  not  conectioic 
pending  the  determination  of  an  issue 
of  fact  joined  between  the  same  par- 
ties in  the  same  action.  Cassavoy  v. 
Pattison,  485. 

Ejectment.^-On  the  first  trial  in 
ejectment,  judgment  was  entered  on 
a  verdict  directed  for  plaintiffs, vl"cb 
judgment  was   reversed  by  the  Ap* 
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pellate  Division,  with  costs  to  de- 
fendants to  abide  the  event.  On  the 
second  trial  a  judgment  was  entered 
on  a  verdict  directed  for  plaintiffs 
was  affirmed  by  the  appellate  Divi- 
sion, and,  on  a  third  trial  obtained 
by  defendants,  under  Code  Civ.  Proc 
Sec.  1525.  on  payment  of  costs,  a 
verdict  was  rendered  for  defendants. 
Held,  on  motion  for  retaxation  of 
costs,  that  the  identity  of  the  original 
action  was  not  affected  by  the  order 
for  a  new  trial  made  under  Code 
Civ.  Proc.  Sec.  1525,  and  that,  as  the 
event  had  been  in  favor  of  defen- 
dants, plaintiffs  were  liable  for  the 
costs  and  disbursements  of  the  first 
appeal.    Barson  v.  Mulligan,  146. 

Note. — Costs   in   Ejectment.  146-148 

COURTS. 

Note. —  Places      for      Holding 
Courts 292-295 

CRIMINAL  LAW. 

See  Sunday. 

Sentence — commutation — good  be- 
havior.— Laws  1903,  p.  315,  c.  137, 
taking  effect  April  6,  1903,  provided 
that  commutation  for  good  behavior 
should  be  allowed  only  when  a  con- 
vict was  confined  on  a  definite  sen- 
tence. Held  not  to  apply  to  a  con- 
vict sentenced  April  17,  1903,  to  serve 
not  less  than  one  year,  nor  more 
than  one  year  and  nine  months,  for 
an  offense  committed  prior  to  its 
passage.     People  v.  Johnson,  245. 

Statutes — ex  post  facto  law. — A 
statute  depriving  a  person  accused  of 
crime  of  a  right  which  he  possessed 
at  the  time  the  offense  was  com- 
mitted is  invalid,  as  an  ex  post  facto 
law.    People  v.  Johnson,  245. 

Same. — The  right  of  one  convicted 
of  crime  to  a  diminution  of  sentence 
by  good  behavior  is  a  substantial 
right,  which  cannot  be  taken  away 
by  a  law  passed  after  the  offense  was 
committed.     People  v.  Johnson,  245. 

Note. — Commutation  of  Punish- 
ments   245-250 


CURTESY. 

See  Real  Estate. 

DAMAGES. 

See  False  Imprisonment. 
See  Maucious  Prosecution. 

Landlord  and  tenant — eviction. — 
The  measure  of  damages  in  an  ac- 
tion by  a  tenant  for  eviction  is  the 
value  of  the  unexpired  term  of  the 
lease  at  the  time  of  the  eviction,  less 
the  rent  reserved.  Goldstein  v.  Asen, 
463. 

I 

Note. — Damages  for  Eviction  of 
Tenant  by  Landlord 463-469 

a.  In  general — 463. 

b.  Special  damages — ^464. 

DECEDENTS'    ESTATES. 

Child  of  common-law  marriage. — 
A  child  of  a  common-law  marriage, 
illegitimate  because  bom  while  the 
first  wife  of  the  man  was  alive,  is, 
the  relation  between  the  parties  con- 
tinuing after  death  of  the  first  wife, 
under  Laws  1895,  p.  313,  c.  351  en- 
titled to  a  distributive  share  in  his 
mother's  estate  equally  with  the  chil- 
dren of  the  first  marriage.  Schmidt, 
Matter  of,  i. 

Claims  —  compromise —  pozver  of 
surrogate  court. — Code  Civ.  Proc. 
Sec.  2719,  providing  that  the  surro- 
gate may  authorize  an  administrator 
to  compromise  or  compound  a  debt 
or  claim,  on  application,  for  good 
and  sufficient  cause  shown,  confers 
on  the  surrogate  power  to  permit 
compromise  and  settlement  of  a 
claim  against  an  estate.  Gilman, 
Matter  of,  83. 

Same — exercise  of  power. —  The 
Surrogate's  Court  properly  exercised 
its  powers  to  permit  administrators 
to  compromise  a  claim  against  the 
estate  for  $60,000,  where  it  appears 
that  the  claimant  might  have  had  a 
valid  claim  for  the  whole  of  it, 
amounting  to  $2,000,000,  and  for 
which  a  suit  was  pending,  the  claim- 
ant also  promising  to  furnish  certain 
necessary   information    to   the   estate 
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as  to  another  claim  pending  against 
the  estate  with  which  he  was  ac- 
quainted, in  case  the  compromise  was 
effected.    Oilman,  Matter  of,  83. 

Note. — Compromise     of     Claims 
Against   Decedents'   Estates 

83-89 

Action  for  wrongful  death — distri- 
bution of  damages — deduction  of  ex- 
penses. — Under  Code  Civ.  Proc.  Sec 
I903f  providing  that  the  damages  re- 
covered for  wrongful  death  of  dece- 
dent shall  be  distributed  as  an  un- 
bequeathed  asset  for  the  benefit  of 
decedent's  wife  and  next  of  kin,  after 
deducting  therefrom  the  expenses  of 
the  action,  an  administratrix  recov- 
ering for  the  wrongful  death  of  her 
husband  is  entitled  to  deduct  from 
the  damages  recovered  the  expenses 
inrnrred  in  procuring  necessary  med- 
ical expert  witnesses  in  the  action. 
Snedeker,  Matter  of,  184. 

Note. — Distribution   of   Damages 
FOR  Death  by  Negligence.  .184-192 

a.  Statutes — 184. 

b.  In  general — 187. 

c.  Payment  to  infants — 190. 

d.  Death  in  another  state — 192. 

DEPOSITION. 

Examinalion  before  trial — scope  of 
order. — An  inspection  of  accounts 
rendered  by  defendant's  firm  to  plain- 
tiff is  not  authorized  by  an  order  for 
the  examination  of  plaintiff  before 
trial.     Whitney  v.  Rudd,  403. 

Same — laches. — An  action  came  to 
issue  in  May,  1902,  and  was  placed 
on  the  calendar  in  June,  1903.  In 
February,  1904,  plaintiff  served  a  bill 
of  particulars,  pursuant  to  a  demand 
of  defendant,  who  made  no  applica- 
tion for  a  further  bill.  The  case  was 
set  for  trial  in  October,  1904,  but, 
owing  to  the  death  of  defendant's 
attorney,  it  was  sent  back  to  the 
clerk's  calendar  for  the  November 
term.  A  motion  was  then  made  by 
defendant  for  thee  examination  of 
plaintiff  before  trial.  It  was  doubtful 
whether  the  examination  could  be 
had  in  time  for  use  on  the  trial  with- 
out delaying  the  trial.    Held  that,  in 


the  absence  of  any  excuse  for  (kUy, 
defendant's  right  to  an  order  for  s^ck 
examination  was  lost  by  ladies. 
Whitney  v,  Rudd,  403. 

Examination  of  party— intent  U)%se 
ejndence — ^An  order  for  ih<!  examina- 
tion of  a  party  before  trial  annot  be 
obtained  unless  it  fairly  appears  from 
the  moving  papers  that  it  is  intendei 
to  use  the  evidence  upon  the  trial 
Whitney  v.  Rudd,  403. 

Note. —  Necessity  of  Showwc 
Intention  to  Use  at  the  Tbl\l 
Depositions  Taken  bepose 
Trial 403-109 

a.  Court  rule — ^403. 

b.  In  general — ^403. 

c.  Examination  to  enable  fram- 

ing of  pleading— 4fi9- 

DOWER. 

Inchoate  rights — reaching  right  bj 
creditors'  bill. — Code  Civ.  Proc.  Sec. 
187 1,  provides  that,  when  an  exec-j- 
tion  against  the  property  of  a  juifg- 
mcnt  debtor  has  been  returned  un- 
satisfied, the  creditor  may  mainiain 
an  action  against  any  person  tor  dis- 
covery; and  section  1873  pro\idcs 
that  final  judgment  in  the  action  niu?r 
provide  for  the  satisfaction  of  the 
sum  due  plaintiff  out  of  any  money 
or  thing  in  action  belonging  to  the 
judgment  debtor,  or  held  in  trust  for 
him.  Held,  that  a  wife's  inchoate 
right  of  dower  cannot  be  reached  bf 
a  creditor's  bill.  Sherman  v.  Hay- 
ward,  307. 

Note. — Inchoate  Right  of  Dowb 
as  Property   P7-3I9 

a.  Statutory  profisions  in  par- 

tition actions.— y^' 

b.  In  general. — 308. 

c.  Legislative  power  over.-l^ 

d.  In  partition  actions.-^W 

e.  In  surplus   moneys  in  forf' 

closure. — 317. 

f.  Right   of  damages  for  m 

of.— 31S. 

EXECUTION. 
Lei'y   on  zvages. — The  amcndmcot 
to  Code  Civ.  Proc.  Sec,  I39i»  a*^' 


tm^ 


INDEX  OF  CASES  AND  NOTES. 


SOI 


izing  execution  against  wages  in 
favor  of  certain  classes  of  judgment 
creditors  to  reach  a  percentage  of 
such  wages  where  they  exceed  $20  a 
week,  applies  to  a  judgment  rendered 
before  the  action  took  effect  Septem- 
ber   I,   1903.     Meyer  v.   Halberstadt, 

Note. — Garnishment  of  Wages. 
242-244 

FALSE  IMPRISONMENT. 

Arrest  by  officer — justification  of 
officer — liability  of  person  procuring 
arrest. — Where  the  defendant  pro- 
cured plaintiff's  arrest  by  a  police- 
man, stating  to  the  latter  that  plain- 
tiff had  ccnnmitted  a  crime,  the  fact 
that  the  ^policeman  was  justified  by 
defendant's  statement  in  making  the 
arrest  did  not  excuse  defendant,  but 
he  was  liable  for  false  imprisonment. 
Grinnell  v.  Weston,  193. 

Same — question  for  jury. — In  an 
action  for  false  imprisonment,  in 
which  it  appeared  that  defendant 
procured  the  arrest  of  plaintiff  be- 
cause he  believed  him  to  be  another 
person  against  whom  he  had  pre- 
ferred a  criminal  charge,  it  was  a 
question  for  the  jury  whether  de- 
fendant was  justified  in  believing 
plaintiff  to  be  the  person  guilty  of 
the  crime,  and  was  justified  in  hav- 
ing the  arrest  made.  Grinnell  v. 
Weston,  193. 

Same — exemplary  damages. — In  an 
action  for  false  imprisonment,  in 
which  it  appeared  that  defendant  pro- 
cured the  arrest  of  plaintiff  because 
he  believed  him  to  be  another  person 
against  whom  he  had  preferred  a 
criminal  charge,  plaintiff  was  not  en- 
titled to  exemplary  damages  unless 
defendant  was  actuated  by  malice, 
even  though  his  conduct  in  causing 
plaintiff's  arrest  was  not  that  of  a 
prudent    man.     Grinnell    v.    Weston, 

193- 

Same — agency — liability  for  acts  of 
officer  after  arrest. — In  an  action  for 
false  imprisonment,  in  which  it  ap- 
peared that  defendant  procured  plain- 
tiff's arrest  because  of  his  resem- 
blance to  a  man  against  whom  de- 
fcnrlant  had  made  a  criminal  charge, 


and  that  defendant  had  employed 
private  detectives  to  learn  the  where- 
abouts of  defendant,  and  that  these 
detectives,  together  with  a  police  offi- 
cer, arrested  plaintiff,  and  the  police 
officer  took  him  into  custody,  de- 
fendant, though  liable  for  the  acts  of 
the  private  detectives  and  for  the 
arrest  and  detention  of  plaintiff,  was 
not  liable  for  the  acts  of  the  police 
officer  after  the  arrest.  Grinnell  v. 
Weston,  193. 

Note — Damages  for  False  Im- 
prisc  nment 193-203. 

a.  In  general. — 193. 

b.  Elements. — 194. 

c.  Amount. — 195. 

d.  Punitive. — 200. 

GARNISHMENT. 

See  Execution. 

HIGHWAYS. 

See  Negligence. 

HUSBAND    AND   WIFE. 

See  Real  Estate. 

Common-law  marriage — evidence.-^ 
A  woman  in  good  faith  married  a 
man  whose  wife  was  then  living  in 
a  foreign  country,  and  after  the  death 
of  the  latter,  and  until  the  death  of 
the  man,  13  years  later,  during  all  of 
which  time  the  parties  were  known 
as  husband  and  wife,  she  knew  noth- 
mg  of  such  former  marriage.  Held 
to  constitute  a  common-law  marriage 
between  the  parties.  Schmidt,  Mat- 
ter of,   I. 


Note, — Common-Law    Mar- 
riages     


1-19^ 


a.  Statute. — i. 

b.  In  general. — 3. 

c.  Proof. — 6. 

1.  Presumption. — 9. 

2.  Sufficiency. — 14. 

d.  Special  instances. — 16. 

INSURANCE. 

Accident — visible  marks  on  body. — 
In  the  case  of  injury  from  an  acci- 
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dental  fall,  death  resulting  from  an- 
gina pectoris  caused  tlicreby,  in- 
sured's pallor  appearing  immediately 
after  the  accident,  and  his  emaciation 
and  decline  following,  are  visible 
marks  on  the  body,  within  the  pro- 
vision of  the  policy  that  the  insurance 
does  not  cover  injuries  of  which 
there  is  no  visible  mark  on  the  body. 
Root  V.  London  Guarantee  &  Acci- 
dent Co..  100. 

Note. — ^Requirement  of  Visible 
Mark  of  Injury  in  Accident 
Insurance loo-iii 

a.  In  general. — loo. 

b.  What      constitutes      znsihle 

marks. — 107. 

c.  In  case  of  death. — in. 

Same — notice. — The  requirement  of 
an  accident  policy  that  notice  to  the 
company  shall  contain  "full  particu- 
lars of  the  accident"  is  satisfied,  so 
far  as  concerns  the  particulars  of  the 
injury,  though  in  the  notice  given  the 
day  after  the  accident  the  injury  is 
stated  to  be  a  broken  hip  bone,  while 
there  were  internal  injuries,  not  then 
known,  resulting  in  death  through 
angina  pectoris.  Root  v.  London 
Guarantee  &  Accident  Co.,  100. 

Same  —  medical  examination  by 
company — delay  in  application. — An 
accident  policy  provided  that  any 
medical  examiner  of  the  company 
should  be  allowed  to  examine  the 
body  of  insured.  Though  the  com- 
pany, on  the  day  following  insured's 
death,  knew  of  it,  it  did  not  apply 
for  an  autopsy  till  the  day  after  the 
burial,  which  was  three  days  after 
the  death.  Held,  that  the  delay  in 
making  the  application  was  unreason- 
able. Root  V.  London  Guarantee  & 
Accident  Co.,  100. 

Same — refusal  of  examination. — 
Though  examination  of  the  body  of 
insured  by  the  company's  examiner 
authorized  by  the' accident  policy,  w 
refused,  this  will  not  prevent  re- 
covery on  the  policy,  the  application 
being  made  to,  and  the  refusal  being 
by,  one  not  a  relative  of  deceased, 
and  who  was  not  till  thereafter  ap- 
pointed as  his  administrator.  Root  v. 
London  Guarantee  &  Accident  Co., 
100. 


Life — restrictions— suicide.— k  pro- 
vision in  a  mutual  benefit  certificzte 
that  the  society  should  be  rdiewd 
from  full  liability  in  case  of  suicide. 
whether  the  insured  was  sane  or  in- 
sane, was  valid  and  enforceable  as 
against  the  beneficiary.  Maucfa  t 
Supreme  Tribe  of  Ben  Hur,  41a 

Same — construction.— Tht  hencfe 
laws  of  a  mutual  benefit  a5sociati(a 
provided  that,  if  any  meinber  com- 
mitted suicide,  such  act  avoided  all 
rights  under  his  certificate,  except 
that  the  executive  committee  of  the 
asscKiation  should  pay  to  the  benefi- 
ciary a  crertain  reduced  amount  x- 
cording  to  certain  other  subdi^isioes 
of  the  section,  one  of  which  decUrd 
that,  if  the  member  committed  sd- 
cide  within  one  year  from  the  date 
of  his  certificate,  the  beneficiary 
should  receive  one-twentieth  of  tiK 
amount  thereof.  Held  that,  since  do 
immunity  from  liability  in  case  of 
self-destruction  other  than  soidde 
was  provided  for,  the  society  was 
liable  for  the  full  amount  of  a  cer- 
tificate issued  to  a  member  who  died 
from  strangulation  occasioned  by 
hanging  herself  while  insane;  she 
being  incapable  of  an  intent  to  take 
her  lif^,  which  was  a  necessary  ek- 
ment  of  suicide. 

Mauch  v.  Supreme  Tribe  of  Ben 
Hur,  410. 

Note. — Defe.\sance  of  Life  Ik- 
sura  nce  BY  Suicide 41^15 

a.  In  general. —410. 

b.  Special     protisions   «!«■** 

suicide. — 411. 

c.  Effect     of    subsequent  by- 

laws.— ^414. 

JUDGMENT 

See  Bankruptcy. 

Res  judicata — identity  of  itf**" 
judgment  for  plaintiff.— A  judgoeBt 
in  an  action  for  rent,  defended  on 
the  ground  that  plaintiff  had  boarded 
up  certain  windows,  rendering  the 
property  useless  to  defendant,  is  not 
res  judicata  in  a  subsequent  action 
by  defendant  for  eviction  for  the 
same  cause,  where  the  premises  were 
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not  abandoned  by  the  tenant  until 
after  the  judgment  in  the  action  for 
rent.    Goldstein  v.  Asen,  463. 

JUSTICES'  COURTS. 

Attorneys — An  attorney,  while  act- 
ing for  defendant  in  a  Justice's 
Court,  acts  as  an  attorney  in  fact, 
and  not  an  attorney  by  law,  and  his 
authority  ceases  when  the  case  is 
finally  submitted.  Cutting  v.  Jess- 
mer,  423, 

Note. —  Attorneys     in     Justices' 

Courts 423-435 

a.  In  general. — ^423. 

b.  Who  may  act  as  attorney. — 

423. 

c.  Authority. — ^425. 

1.  How  proved. — ^428. 

2.  Waiver. — ^433. 

OfFer  of  judgment — aMdavit. — Code 
Civ.  Proc.  Sec.  740,  relative  to  ten- 
der, and  providing  that,  if  an  offer  is 
not  subscribed  by  the  party  making 
it,  his  attorney  must  subscribe  it,  and 
annex  thereto  his  affidavit  showing 
authority,  does  not  apply  to  an  offer 
of  judgment  under  section  3070, 
signed  by  an  attorney,  which  need 
not  be  accompanied  by  an  affidavit. 
Cutting  V.  Jessmer,  423. 

Appeal — o^er  for  judgment —time 
for  making  offer — appearance. — Code 
Civ.  Proc.  Sec.  3071,  relative  to  jus- 
tices, provides  that  after  10  days 
from  the  filing  of  the  jus- 
tice's return  on  an  appeal,  the  action 
shall  be  deemed  at  issue  in  the  ap- 
pellate court.  By  section  3070,  either 
party  may,  within  15  days  ifter  serv- 
ice of  notice  of  appeal,  serve  on  the 
other  party  or  his  attornev  a  written 
offer  of  judgment  in  the  appellate 
court  for  a  specified  sum  in  favor  of 
either  party,  and  a  party  refusing  the 
offer  is  liable  for  costs  of  appeal 
unless  the  recovery  be  more  favor- 
able to  him  than  the  offer.  By  sec- 
tion 3072,  either  party  may,  after  the 
cause  is  at  issue  in  the  appellate 
court,  and  before  trial,  serve  a  writ- 
ten judgment  against  him  for  a  speci- 
fied sum,  etc. ;  and  section  pi  enacts 


that  defendant's  appearance  in  an  ac- 
tion 'must  be  made  by  serving  on  the 
plaintiff's  attorney  a  notice  of  appear- 
ance, or  a  copy  of  a  demurrer  or  of 
an  answer.  Held  that,  after  a  notice 
of  appeal  had  been  served,  an  offer 
that  judgment  in  a  certain  sum  might 
be  taken  against  defendant,  signed 
by  an  attorney  at  law  as  attorney 
for  defendant,  was  a  good  offer, 
though  the  cause  was  not  at  issue, 
under  section  3071,  and  though  de- 
fendant had  not  previously  appeared 
in  the  appellate  court,  since  a  party 
may  appear  specially  in  a  manner 
other  than  as  specified  in  section  421. 
Cutting  V.  Jessmer,  423. 

LATERAL  SUPPORT. 

See  Real  Estate. 

MALICIOUS  PROSECUTION. 

Probable  cause — question  for  jury. 
— In  an  action  for  malicious  prose- 
cution, the  question  of  want  of  prob- 
able cause  held,  under  the  evidence, 
to  be  for  the  jury.  Rawson  v.  Leg- 
gett,  261. 

Note. — Probable  Cause  in  Mali- 
cious Prosecution  261-276 

a.  In  general. — 261. 

b.  Sufficiency  of  emdence. — 268, 

c.  Proof  of  want  of. — 271. 

d.  When  question  of  fact. — 274. 

e.  When  question  of  law. — 276. 

Excessive  verdict — A  verdict  of 
$25,000  for  malicious  prosecution  for 
embezzlement  of  a  man  55  years  old, 
who  was  receiving  a  salary  of  $4,500 
a  year  as  defendants'  creditman,  and 
the  reasonable  charges  of  whose 
counsel  for  procuring  dismissal  of 
the  indictments  was  $S,ooo,  will  not 
be  disturbed  on  appeal  as  excessive. 
Rawson  v.  Leggett,  261. 

MECHANICS  LIEN. 

Bankruptcy  of  contractors — rights 
of  materialmen. —  Voluntary  bank- 
ruptcy proceedings  on  the  part  of 
building  contractors  prior  to  lien 
being  filed  for  materia]  furnished  to- 
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them  and  used  in  the  building  does 
not  affect  the  right  of  materialmen 
to  thereafter  file  and  enforce  their 
lien.     Crane  Co.  v.  Smythc,  75. 

Note —  Effect  of  Bankiuptcy  op 
Cdmuactor  on  Mechanics' 
Lir.Ns 75-82 

.MORTGAGE. 

Equitable  mortgage — construction  of 
■contract. — l^ider  Real  Property  Law 
(Laws  1896,  p.  607,  c.  547),  Sec.  240, 
defining  a  conveyance  as  a  written 
instrument  by  which  an  estate  or  in- 
terest in  real  property  is  created, 
transferred,  mortgaged,  or  assigned, 
or  by  which  the  title  to  any  real 
property  may  be  affected,  an  instru- 
ment made  by  a  debtor  to  his  cred- 
itor, stating  that  he  is  owner  of  cer- 
tain real  estate,  against  which  fore- 
closure proceedings  were  pending, 
and  agreeing  that  as  additional  se- 
curity he  "hereby  assigns  and  sets 
over  to  the"  creditor  all  sums  re- 
maining due  him  from  the  foreclosure 
proceedings,  or,  if  the  foreclosure 
proceedings  be  discontinued,  then  on 
demand,  to  execute  a  proper  bond 
and  mortgage  to  secure  the  payment 
of  the  debt  within  six  months,  is, 
though  recorded,  a  mere  executory 
contract  to  give  a  mortgage  on  the 
happening  of  an  event  in  the  future, 
and  not  an  equitable  mortgage.  Ma- 
thews V.  Damainville,  436. 

Note. — Equitable   Mortgages 

436-447 

a.  In  general. — ^436. 

b.  What  constitutes.— 43I8. 

c.  IVIiat  is  not. — 443. 

d.  Waircr.—444. 

e.  Priority. — 445. 

f.  Enforcement. — 446. 

Record — constructive  notice. —  The 
record  of  an  executory  agreement  to 
make  a  mortgage  on  the  happening 
of  an  event  in  the  future  is  not  notice 
to  a  subsequent  purchaser  or  mort- 
gagee.    Mathews  v.  Damainville,  436. 

Leases — priority  of  lien — record — 
notice. — Prior  to  the  execution  of  a 
mortgage  on  five-eighths  of  an  acre 


of  land  containing  four  houses,  tk 
title  was  in  the  mortgagor,  subject 
to  an  unrecorded  life  lease  in  favor 
of  his  mother.  The  mortgagor  wis 
an  unmarried  man,  28  years  of  a|t 
and  resided  with  his  mother,  t1» 
had  been  a  widow  for  many  jtaa 
in  one  of  the  houses,  the  others  bang 
used  as  tenements.  Held,  that  tfie 
widow^'s  possession  was  equivoaL 
and  consistent  with  the  apparca: 
ownership  and  possession  of  the 
mnrtgc-^gor,  and  was  therefore  ihtc 
sufficient  to  charge  the  mortR{:?f 
with  notice  of  her  rights  under  the 
lease.     Phillips  v.  Owen,  361. 

MUNICIPAL  CORPOR.^TIONS 

Defectiic  crossivalks—sn<rss  ssi 
ice. — The  walk  in  front  of  an  ailej- 
way  is  a  crosswalk,  and  hence  a  dir 
ordinance  requiring  persons  to  r^ 
move  snow  and  ice  from  a  sidewalk 
in  front  of  premises  owned  or  ocp 
pied  by  them  within  four  hoars  after 
the  fall  thereon  has  no  applicatico 
thereto.    Moran  v.  New  York.  32a 

Same — negligence. — A  cit)'  whose 
duty  it  is  to  keep  the  crosswalks  fret 
from  snow  and  ice  is  not  liable  for 
an  injury  because  of  the  slippery  con- 
dition of  the  crosswalk  resulting  from 
a  fall  of  10  inches  of  snow  followed 
by  sleet  and  rain,  and  the  falling  tern- 
perature,  which  remained  below  tlK 
freezing  point  until  after  the  accident 
which  occurred  48  hours  aftir  the 
close  of  the  storm.  Moran  v.  New 
York,  320. 

Note.— Liability  of  MuNiciPALm' 
FOR  Injuries  to  Pedestrians  by 
Ice  or  Snow  on  SiDEWAUi^-yo-^ 

a.  Walks    on    city  propffiy- 

320.  ,     .  , 

b.  Walks   in   front  of  pnvUi 

premises. — Z^- 

1.  When  liable.-'yi2. 

2.  When  not  liable.-3^ 
c  Notice. — 329. 

NEGLIGENCE. 

Highways— injuries  to  travtUri^ 
imputed  negligence.— V^'htr^  plamiitt. 
at  the  time  of  her  injur>'  by  ««« 
driven   ofT   the    edge  of  a  highway 


INDEX  OF  CASES  AND  NOTES. 


50s 


bridge,  was  riding  at  night  as  the 
finest  of  her  companion,  who  was 
driving,  she  was  not  chargeable  with 
the  latter's  negligence.  Mack  v. 
Sha>vangunk,  298. 

Satne  —  highway   commissioner. — 
Where  a  town  had  over  200  miles  of 
highways  and  between  300  and  400 
bridges  of  upwards  of  three  planks. 
and    as  many  more  smaller  ones,  its 
high'way  commissioner  was  not  guilty 
of     negligence    in    failing    to    place 
guard  rails  on  the  sides  of  a  nine- 
foot  bridge,  justifying  a  recovery  for 
injuries  to  a  traveler  by  being  driven 
off  the  same  on  a  dark  night,  it  ap- 
pearing that  the  highway    was    one 
from  which  a  traveler  would  not  nat- 
urally depart,  and  the  approaches  of 
the  bridge  being  properly  safeguard- 
ed  by  rails.     Mack  v.   Shawangunk, 
298. 

Note. — Negligence  of  Highway 
Officers  in  Providing  Guards 
ON  Bridges 298-306 

a.  In  general. — 298. 

b.  Negligence  of  oMcer. — 300. 

c.  Contributory    negligence    of 

plaintiff. — 304. 

Injury  to  fireman  —  open  hatch- 
way— liability  of  owner. — An  owner 
of  a  building  is  not  liable  at  common 
law  for  injuries  sustained  to  a  fire- 
man while  in  the  building  extinguish- 
ing a  fire  therein,  in  consequence  of 
the  owner  leaving  hatchways  in  the 
building  open.     Eckes  v.  Stetler,  331. 

Same — statutory  liability — remedy. — 
The  Consolidation  Act  (Laws  1882, 
p.  116,  c.  410,  Sec.  453) »  requiring 
the  closing  of  all  hoistways,  trap- 
doors, etc.,  in  buildings  at  the  close 
of  day,  and  providing  that  for  any 
injury  to  firemen  resulting  from  the 
neglect  to  do  so  the  owner  of  the 
building  shall  be  liable  in  actions  by 
the  board  of  fire  commissioners  for 
the  fireman  injured,  and  Greater  New 
York  Charter  (Laws  1897,  P-  263,  c. 
378,  Sec.  761),  containing  a  similar 
provision,  with  the  exception  that  the 
fire  commissioner  shall  bring  the  ac- 
tion, do  not  authorize  a  fireman  in- 
jured in  a  building,  in  consequence 
of  the  owner  having  left  a  hatchway 


open,  to  maintain  an  action  in  his 
own  name,  the  remedy  prescribed 
being  exclusive.  Eckes  v.  Stetler, 
331. 

NEW  TRIAL. 

Note. — New  Trial  for  Improper 
Remarks  of  Counsel  in  Civil 
Actions 3^8-379 

a.  In  general. — 368. 

b.  On  opening  case. — 370. 

c.  In  summing  up. — ^72. 

d.  Correstion  of  error. — 377. 

e.  Practice. — 378. 

NOVATION. 
See  Contracts 


PLEADING. 

Note. — Extensions    of    Time    to 
Answer 343-352 

a.  Statutes. — 343. 

b.  In  general. — 346. 

c.  Validity  of  order. — 349. 

d.  Who  may  make. — 352. 

e.  Service  by  mail, — ^352. 

Reply — demurrer. —  In  foreclosure 
by  a  mortgage  in  possession  the  an- 
swer set  up  the  value  of  the  use  and 
occupation  as  a  counterclaim,  where- 
upon plaintiff  filed  a  reply  alleging 
payment  of  taxes  and  the  erection  of 
improvements,  etc.,  of  greater  value 
than  the  use  of  the  premises,  and 
defendant  demurred,  reciting  that  as 
to  the  taxes  mentioned  in  the  reply 
"the  defendants  do  not  demur."  Held 
that,  since  such  demurrer  was  not 
one  authorized  by  Code  Civ.  Pro. 
Sec.  493,  it  raised  no  issue  of  law, 
and  hence  the  filing  thereon  did  not 
prevent  the  placing  of  the  case  on 
the  calendar  for  trial.  Armstrong  v. 
Loveland,  292. 

Contracts — illegality  —  necessity  of 
pleading. — Where  the  general  public 
is  affected  by  a  contract  violating  a 
particular  statute  or  the  provisions  of 
any  public  law,  and  the  enforcement 
of  rights  arising  thereunder  is  op- 
posed to  good  morals  or  sound  public 
policy,  the  courts  will  refuse  their 
aid  to  parties  so  contracting,  although 
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the  illegality  of  the  contract  is  not 
pleaded.    Drake  v.  Lauer,  58. 

Note. — Necessity  of  Pleading  Il- 
legality AS  Defense  to  Action 
ON  Contract 5B-74 

a.  General  rule. — 58. 

b.  Specific  cases.'-64. 

c.  SuMciency  of  pleading. — 69. 

d.  Availability    under    general 

denial. — 71. 

e.  Waiver, — 74. 

RAILROADS. 

Articles  of  association — length  of 
road  —  capital  stock  —  certificate  of 
railroad  commissioners. — Where  the 
articles  of  association  of  a  railroad 
company  gave  the  eastern  terminus 
of  its  line  as  the  western  boundary 
of  the  city  of  B.,  the  fact  that  the 
building  of  the  road  easterly  of  such 
boundary,  as  surveyed  and  staked 
out,  would  give  a  length  of  line  in 
excess  of  that  on  which  the  capitali- 
zation of  the  company  was  based,  did 
hence  it  was  not  error  for  the  Board 
of  Railroad  Commissioners  to  issue 
their  certificate  required  by  Railroad 
Law  (Laws  1892,  p.  1395,  c.  676), 
amended  by  Laws  1895,  p.  317,  c. 
545),  Sec.  59,  as  a  condition  prece- 
dent to  the  exercise  of  the  corpora- 
tion's powers.  People  v.  Board  of  R. 
Comrs.  of  N.  Y.,  452. 

Articles  of  association — publication. 
— Where  the  articles  of  association 
of  a  railroad  company  were  published 
in  the  counties  in  which  the  proposed 
road  extended  for  three  weeks  before 
any  hearing  was  had  on  an  applica- 
tion to  the  Board  of  Railroad  Com- 
missioners for  a  certificate,  under 
Railroad  Law  (Laws  1892,  p.  1395, 
c.  676),  amended  by  Laws  1895,  p. 
317,  c.  545)  Sec.  59,  the  publication 
was  sufficient.  People  v.  Board  of  R. 
Com'rs  of  N.  Y.,  452. 

Same — certiHcaie  for  operation  of 
road. — Railroad  Law  (Laws  1892,  p. 
1395.  c.  676,  amended  by  Laws  1895, 
p.  317,  c.  545)  Sec.  59,  provides  that 
no  railroad  corporation  shall  exercise 
its  powers  until  the  Board  of  Rail- 
road Commissioners  shall  have  issued 
a  certificate  of  public  convenience, 
etc.  The  articles  of  association  of  a 
railroad  company  gave  one  terminus 


of  the  road  as  the  western  booxidaxy 
of  a  certain  city,  though  its  line  had 
been  staked  out  easterly  into  the  in- 
terior of  the  city.     Held,  that  it  was 
not  error  for  the  Board  of  Railroad 
Commissioners  to  grant  a  certificate 
for  the  road  proposed  in  the  articles, 
on  the  ground  that  it  was  merely  for 
a  part  of  the  road.     People  v.  Board 
of  R.  Com'rs  of  N.  Y.,  45^. 

Note. — Certificate  of  Public 
convenience  and  necessity  by 
Railroad  Commissioners  .  .452-462 

a.  Statutes. — 452. 

b.  In  general. — ^455. 

c  Review  of  determination   of 
commissioners, — 4591 

1.  By  application  to  Appel- 

late Division. — ^459. 

2.  By  certiorari. — 460. 

d.  When    certificate     will     be 
granted. — ^46a 

c.  When  refused. — ^461. 

REAL  PROPERTY. 

Curtesy — wife  seised  of  remainder. 
— ^The  husband  is  not  entitled  to 
a  tenancy  by  the  curtesy,  where  the 
wife  is  seized  of  a  remainder  only, 
under  a  deed  conveying  land  to  her 
subject  to  use  and  occupation  of  an- 
other for  life,  provided  such  life  ten- 
ant make  repairs  and  pay  taxes;  the 
life  estate  not  terminating  till  after 
the  death  of  the  wife.  Collins  v. 
Russell,  220. 

Note. — Tenancy    by    the    Cur- 
tesy   220-230 

a.  In  general. — ^220. 

b.  Seisin. — 223. 

c.  Issue. — 225. 

d.  Curtesy  in   reversion. — ^226. 

e.  Bar  to  curtesy. — 227. 

f.  Effect  of  divorce. — 228. 

g.  Rights  of  tenant  by  the  cur- 

tcsy.-—22S. 

Note. — Possession  of  Real  Prop- 
erty AS  Notice  of  an  Interest 
Therein 361-367 

a.  In  general. — ^361. 

b.  When  not  notice. — ^366. 

c.  Under  contracts  to  convey.— 

365. 
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Adjoining  landowners — lateral  suP' 
port, — An  owner  of  land  is  entitled 
Xo  restrain  an  adjoining  landowner 
£rom  making  excavations  in  his  land 
tending  to  deprive  complainant's  land 
of  lateral  support  in  its  natural  state. 
Gillies  V.  Eckerson,  251. 

Same — contributing  cause. — Where 
complainant's  act  in  digging  on  his 
own  land  tended  to  deprive  it  of  its 
cohesive  force  and  contribute  to  its 
fall  on  its  being  deprived  of  lateral 
support  by  defendant's  excavations  on 
liis  land,  plaintiff  was  not  entitled  to 
recover  of  defendant  for  the  damage 
so  caused.    Gillies  v.  Eckerson,  251. 

Note. — Right  to  Lateral  Support 
FROM  Adjoining  Lands 251-256 

SERVICE. 

By  mail — prepayment  of  postage. — 
Under  Code  Civ.  Pro.  Sec.  797,  au- 
thorizing service  of  papers  in  an  ac- 
tion by  mail  by  depositing  them  post- 
paid in  the  post  omce,  a  counter- 
claim sent  by  mail,  not  fully  prepaid, 
to  plaintiff's  attorneys,  who  paid  the 
postage  due  without  objection,  and, 
after  learning  the  nature  of  the  pack- 
age, returned  it  to  defendant,  was 
legally  served.  Appeal  Printing  Co. 
v.  Sherman,  387. 

Note. — Prepayment    of    Postage 
ON  Service  by  Mail 387-390 

SHERIFFS. 

Under  Laws  1902,  p.  972,  c.  380, 
providing  that  the  sheriff  of  Ontario 
county  shall  receive  as  compensation 
for  all  his  services  and  his  duties 
appertaining  thereto  which  are  a 
county  charge  upon  the  said  county 
or  any  town  therein,  an  annual  salary 
of  $2,000,  and  "he  shall  also  be  en- 
titled to  receive  and  retain  to  his 
own  use  his  fees  and  perquisites  in 
all  civil  cases  and  proceedings  in 
which  the  same  are  to  be  paid  by 
private  persons  or  corporations  other 
than  the  county  of  Ontario "  and 
shall  perform  the  duties  in  connec- 
tion therewith  without  expense  to  the 
county,  such  sheriff  is  not  a  salaried 
officer  within  Code  Civ.  Proc.  Sec. 
3307,  sub.  4,  entitling  sheriffs  to  a 
fee  for  each  cause  placed  on  the  cal- 


endar for  trial  by  jury,  but  declaring 
that  it  does  not  apply  to  counties 
wherein  the  sheriff  is  a  salaried  offi- 
cer.    People  V.  Leech,  53. 

Note. — Sheriff's  Calendar  Fees. 
53-57- 

a.  Statute. — ^53. 

b.  Cases. — ^55. 

STATUTE   OF  LIMITATIONS. 

Computation  of  time. — Under  Code. 
Sees.  380,  383,  providing  that  an  ac- 
tion for  injuries  from  negligence  may 
be  commenced  within  three  years 
after  the  cause  of  action  accrued,  the 
day  on  which  such  a  cause  accrued 
must  be  included  in  reckoning  the 
period  of  limitation,  notwithstanding 
Laws  1894,  P-  910,  c.  447,  Sec.  27, 
providing  that  the  day  from  which 
any  specified  number  of  "days,  weeks 
or  months  of  time  is  reckoned"  shall 
be  excluded  in  making  the  reckoning. 
Benoit  v.  New  York'X.  &  H.  R.  R. 
Co.,  90. 

Same. — Under  Code,  Sees.  380,383. 
providing  that  an  action  for  injuries 
from  negligence  must  be  commenced 
within  three  years  after  the  cause  of 
action  accrues,  where  the  last  day  of 
the  limitation  period  is  Sunday  it 
must  be  included,  in  reckoning  the 
period,  notwithstanding  Laws  1894, 
p.  910,  c.  447,  Sec.  27,  referring  to 
"a  number  of  days  specified  as  a 
period,"  and  providing  that  Sunday 
must  be  excluded  from  the  reckoning 
if  it  is  the  last  day  "of  any  such 
period."  Benoit  v.  New  York  C.  &- 
H.  R.  R.  Co.,  90. 

Contract  to  make  bequest. — Where 
testatrix  failed  to  make  a  testamen- 
tary provision  for  claimant,  in  con- 
sideration for  ser\'ices  rendered  for  a 
period  of  nearly  11  years,  as  she  had 
agreed  to  do,  claimant  was  not  lim- 
ited, in  an  action  to  recover  for  ser- 
vices so  rendered,  to  a  period  of  six 
years  before  action  brought,  since 
limitations  did  not  begin  to  run  until 
decedent's  death.    Bair  v.  Hager,  283. 

Implied  repeals — exemption  from 
taxation. — i  Rev.  St.  (ist  Ed.)  p. 
388,  pt.  I,  c.  13,  tit.  I,  Sec.  4,  as 
amended  by  Laws  1883,  p.  571,  c.  397. 
exempted  the  property  of  insti^^uions 
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of  learning  from  taxation,  so  far  as 
such  property  was  in  actual  use  for 
educational  purposes.  Laws  1893,  p. 
84,  c.  54,  Sec.  8,  amending  a  univer- 
sity charter,  exempted  its  property 
from  taxation  so  long  as  the  entire 
university  instruction  in  the  law 
school  and  the  school  of  pedagogy 
and  the  administration  office  should 
be  continued  there.  Tax  Law,  Sec. 
3  (Laws  1896,  p.  797,  c.  908),  con- 
tained a  general  provi.^ion  subjecting 
to  taxation  all  real  and  personal 
property  situated  or  owned  within 
the  state,  unless  exempt  by  law,  and 
in  section  4,  subd.  7,  p.  797.  continued 
in  force  the  provision  of  the  Revised 
Statutes  above  mentioned.  Between 
the  years  1893  and  1896  the  univer- 
sity moved  most  of  its  departments, 
and  erected  a  lo-story  building  on 
the  old  site,  in  which  it  maintained 
its  law  and  pedagogical  departments 
and  administration  ciffice,  and  rented 
the  remainder  of  the  building  for 
purposes  of  revenue,  so  that  such  site 
was  not  exempt  under  the  Revised 
Statutes  or  the  tax  law,  but  was 
under  its  charter.  Held,  that  section 
3  of  the  tax  law  could  not  be  con- 
strued as  an  implied  repeal  of  the 
charter  exemption  from  taxation  of 
the  university  property.  People  v. 
Wells.  125. 

Same — repeal  of  special  laws, — 
Laws  special  or  local  in  their  appli- 
cation are  not  deemed  repealed  by 
general  legislation,  except  upon  the 
clearest  manifestation  of  an  intent  by 
the  Legislature  to  effect  such  repeal. 
People  v.  Wells,  125. 

Same  —  Revision  —  Continuance  of 
former  provisions. — A  revision  of  a 
statute  by  re-enactment  of  a  previous 
statute  operates  as  a  continuance  of 
the  former,  instead  of  as  a  repeal 
and  new  enactment.  People  v.  Wells, 
125. 

Note. — Implied  Repeal  of  Stat- 
utes   125-145 

a.  Statute. — 125. 

b.  In  general. — 125. 

c.  Special  acts. — 134. 

d.  Revision  or  consolidation.'-- 

141. 

e.  Amendment. — 142. 

f.  Specific  cases. — 143. 


STATUTES. 

See  Criminal  Law. 

SUBPOENA. 

See  Witnesses. 

SUNDAY. 

Note. — Exclusion  of  Sunday  ik 
Computing  Periods  of  Time^9o-92 

Public  baseball  —  misdemeanor. — 
Pen.  Code,  Sec  259,  sets  apart  Sun- 
day as  a  day  of  rest  and  religious 
uses,  and  prohibits  acts  which  inter- 
fere with  the  repose  and  religious 
liberty  of  the  community.  Section 
265  prohibits  on  such  day  all  shoot- 
ing, hunting,  fishing,  playing,  and 
other  public  sports.  Held,  that  a 
game  of  baseball,  to  which  the  public 
is  invited,  and  for  which  an  admis- 
sion fee  is  charged,  on  the  first  day 
of  the  week,  is  a  violation  of  sucb 
section  265.    People  v.   Poole,   15a 

Note. — Criminality  of  Ball 
Playing,  Fishing  .\nd  other 
Sports  on  Sunday 150-152 

TRL\L. 

Issues  of  fact — place  of  trial. — Code 
Civ.  Pro.  Sec.  23)8,  declares  that  the 
place  appointed  for  the  holding  of 
special  terms  at  which  issues  of  fact 
are  triable  must  be  that  designated 
by  the  statute  for  the  holding  of  the 
county  court.  Section  230  declares 
that  a  case  on  the  calendar  of  a 
special  term  may,  by  consent,  be  ad- 
journed to  the  chambers  of  any  jus- 
tice of  the  court  residing  within  the 
judicial  district,  by  an  entry  in  the 
minutes;  and  section  37  declares  that 
the  parties  to  an  action  pending  in 
a  court  of  record  may  stipulate  that 
it  shall  be  tried  elsewhere  than  at  the 
court-house,  etc.  Held,  that  without 
such  a  stipulation  the  court,  in  the 
absence  of  defendant,  had  no  author- 
ity to  try  an  action  for  foreclosure 
regularly  on  the  calendar  for  trial  at 
the  county  seat  of  W.  county  at  an 
adjourned  term  of  court  held  in  a 
village  in  such  county,  where  no  jus- 
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tice  of  the  Supreme  Court  resided 
or  had  chambers.  Armstrong  v. 
Loveland,  292. 

Same — stipulations. — An  oral  con- 
sent in  open  court  held  at  the  court- 
house, where  a  cause  was  regularly 
on  the  calendar  for  trial,  that  the 
hearing  might  be  had  at  another 
place  in  the  county,  where  no  justice 
of  the  Supreme  Court  resided  or  had 
his  chambers,  did  not  constitute  a 
compliance  with  Code  Civ.  Proc.  Sec. 
37,  authorizing  the  parties  to  stipulate 
in  writing,  filed  with  the  clerk,  that 
the  case  should  be  tried  elsewhere 
than  at  the  courthouse.  Armstrong 
V.  Loveland,  292. 

Jurisdictional  defects — objection  at 
trial. — Where  an  action  to  foreclose 
was  tried  at  a  place  in  the  county 
where  the  court  had  no  jurisdiction 
to  hear  or  determine  the  same,  the 
defect  was  jurisdictional,  and  was 
not  waived  by  a  failure  to  raise  the 
same  in  the  trial  court.  Armstrong 
V.  Loveland,  292. 

Dismissal  on  opening. — Where  a 
complaint  states  a  good  cause  of  ac- 
tion, a  motion  to  dismiss  on  opening 
of  counsel  will  not  be  granted,  unless 
it  appears  that  the  averments  of  the 
complaint  are  limited  to  a  particular 
matter  on  which  a  recovery  cannot 
be  had.     Eckes  v.  Stetler,  331. 

Note. — Dismissal  of   Action   on 
Opening  of  Counsel 331-342 

a.  In  general. — ^331. 

b.  When  granted. — 333. 

c.  Practice. — 337 


V 


Misconduct  of  counsel — inflamm€h 
tory  argument. — In  an  action  for  in- 
juries, defendant  only  litigated  the 
question  of  damages.  Defendant's 
employees  operating  one  of  the  col- 
liding cars  in  which  plaintiff  was 
injured  had  been  indicted  for  crim- 
inal negligence,  and  a  change  of 
venue  had  been  granted  for  prejudice 
of  the  inhabitants  of  the  county. 
Plaintiff's  counsel,  in  argument,  stat- 
ed that  the  accident  occurred  through 
the  criminal  negligence  of  defendant, 
to  which  an  objection  was  sustained, 
and  later  asked  the  jury  to  bring  in 
such   a   verdict   as   would   teach   de- 


fendant and  all  similar  corporations 
that  their  railroads  must  be  run  with 
some  regard  to  the  safety  of  human 
life  and  limb.  Defendant  objected 
to  this,  but  the  objection  was  over- 
ruled, and  a  verdict  returned  for 
plaintiff  for  $17,952.04.  Held,  that 
such  argument  constituted  reversible 
error.  Kinne  v.  International  R.  Co., 
368. 

Remarks  of  counsel. — In  an  action 
against  a  railway  company  for  in- 
juries from  the  falling  of  a  depot, 
where  counsel,  in  spite  of  exceptions 
of  opposing  counsel  and  admonitions 
of  the  court,  repeatedly  referred  to 
the  discrimination  by  the  railroad 
against  the  place  where  the  depot 
was  located,  which  was  hot  referred 
to  in  the  evidence,  such  remarks  are 
a  sufficient  ground  for  reversal, 
though  the  court  instructed  the  jury 
to  disregard  them.  Benoit  v.  New 
York  C.  &    H.  R.  R.  Co.,  90. 

Reception  of  verdict — judgment — 
validity. — A  judgment  entered  on  a 
verdict  received  by  the  clerk,  even 
under  the  direction  of  the  court, 
without  objection  of  the  parties  being 
interposed  to  such  reception  of  the 
verdict,  is  void.  Morris  v.  Har- 
burger,  448. 

Note. — Necessity  op  Presence  of 
Judge  at  Rendition  of  Verdict 
448-451 

WAGES. 
See  Execution. 

WILLS. 
See  Ccntracts. 
WITNESSES. 

Subpoena  duces  tecum — effect. — A 
subpoena  duces  tecum  gives  counsel 
no  right  to  inspect  the  books  ordered 
to  be  produced,  but  by  it  the  witness 
is  only  required  to  produce  his  books 
so  that  he  can,  by  reference  to  them, 
answer  questions  pertinent  to  the  in- 
quiry being  conducted  before  the 
court.     Franklin  v.  Judson,  214. 

Same  —  appeal  —  presumption. — On 
appeal  from  an  order  refusing  to  va- 
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cate  a  subpoena  duces  tecum,  the 
court  cannot  presume  that  the  court 
before  which  the  examination  is  pend- 
ing will  not  perform  its  duty  in  limit- 
ing it  to  subjects  germane  to  the  in- 
vestigation.    Franklin  v.  Judson,  214. 

Note. — Use  and  Scope  of  Sub- 
poena Duces  Tecum 214-219 

a.  Statutes. — 214. 

b.  In  frrneral. — 217. 

c  Setting  aside  or  modifying. 
213. 

d.  Under  orders  for  examina- 

tion before  trial. — 219. 

e.  Punishment  for  disobedience. 

219. 

Cross-examination — refusal  to  an- 
swer— remedy. — Where  a  witness  re- 
fused to  answer  a  pertinent  question 
on  .cross-examination,  his  testimony 
in  chief  should  be  stricken  out.  Gal- 
lagher V.  Gallagher,  35. 

Note. — Remedy  for  Loss  of  Op- 
portunity TO  Cross-Examine 
Witness 35-52 

a.  Right  of  cross-examination. 

35. 

b.  Striking  out  direct  examina- 

tion.— ^40. 

1.  Loss  of  cross-examina- 
tion by  death  or  incapa- 
city of  zvitness. — 41. 

2.  Refusal  to  answer  crosS' 
questions. — ^43. 


3.  Failure    to    appear    for 
cross-examination. — ^44. 

c.  Reversal  of  judgment. — 46. 

d.  On  reference. — 47. 

e.  Suppression  of  deposition. — 

.49-. 

f.  Rejection     of    evidence     of. 

subsequent  trial. — 51. 


WRIT  OF  ASSISTANCE. 

When  granted. — In  an  equitable  ac- 
tion brought  by  the  committee  of  an 
incompetent  to  set  aside  as  fraudulent 
a  conveyance  of  a  farm  made  by  the 
incompetent  to  defendant,  an  order 
setting  the  conveyance  aside,  and  re- 
quiring defendant  to  account,  does 
not  authorize  a  writ  of  assistance  to 
remove  the  occupant  from  the  farm, 
he  claiming  under  an  agreement  with 
defendant  to  work  the  farm  on 
shares,  where  before  a  lis  pendens 
was  served  he  had  performed  con- 
siderable work  on  the  next  year's 
crop,  and  had  moved  into  the  dwell- 
ing on  the  day  the  lis  pendens  was 
filed.    Baird  v.  Van  Vechten,  231. 

Note. — Writs  of  AssiSTANCE.^31-241 

a.  In  general. — ^231. 

b.  In  what  proceedings  issuable. 

^34. 

c.  Persons  entitled. — 236. 

d.  Against  whom  issued. — 236. 
e   Procedure. ^2^9. 
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